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ot B R 2 o ( Court of Justice of the European Union, CJEU ) #2018 & ¢
Slovak Republic v. Achmea B.V.% ¢ iTd1 % - B4 HE R p FFR T FRP T
( Bilateral Investment Treaties, BITs) R REREN | B I C AR R+ NP
FEWEBITs p e R ixHETEZET EROTILERBRER  Fuw
B A A KEIOR f 3R P P INend 2 0 F T LR DA - § #F
Slovak Republic v. Achmea B.V.% ¥ % #»"‘E‘vi 5 BITs 2. ® 3V ik 20 » & BLEE N F
2 BITs F 288 T RHREF P EHo T @i £ Ffk 2 (Double
Taxation Treaties, DTTs ) | 27 11 & 3k 4 3t j2 g & ML e TR P AR AW
7 (the Elimination of Double Taxation in Connection with the Adjustment of Profits
of Associated Enterprises, the Arbitration Convention) | 3> %313 & < #F:t 2 £ 7
B EER AR E R o F]H 0 X | Slovak Republic v. Achmea B.V.— 2
o o e CJEU $Facp p BITs 2o R igdniv i F AR > 3 ﬁﬁ: +"“§§\ﬁ_
PDTTs &2 PEepefai gt 0 A7 ¢ NRAFE 2 M2 ApF L7 i ?

T - 4e & P CJEU *% Slovak Republic v. Achmea B.V.%k # 2 472 » £

! Case C-284/16, Slowakische Republik v. Achmea BV (Mar. 6, 2018) [hereinafter Achmea Case]; %
%5ﬁW%’ﬁW%E*%ﬁifﬁf”kﬁi%ﬁﬂ?ﬁiﬁ”%wﬂﬁﬁﬂéﬁlﬁﬁ
FUs A BRRE TR EEEAL Y TR 234 o T 14-19 0
http://www.tradelaw.nccu.edu.tw/epaper/no234/3.pdf (ﬁaw e - 2020 -?i 2 728 p)e

2 geE MEF TS S WA L S T @R G # 2 2R % o UK/Netherlands Double
Taxation Convention and Protocol, UK- Netherlands art. 25(5), Sept. 26, 2008.

3 Convention on the Elimination of Double Taxation in Connection with the Adjustment of Profits of
Associated Enterprises, 1990 O.J. (L 225) 10 [hereinafter EU Arbitration Convention].
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kowp > WA BITs - EMBHERENL € (EuropeanCommlsswn)ﬁLs B ® 47
BRHZAZRIELERF -T2 P AR S8R A5 2057 8
Koy F B RAERE R F2 BIT® o Fpt > 32 2018 £ 3 8 6 p vz
Slovak Republic v. Achmea B.V.— % & 5 :}‘ﬁ MR & 2 CIEU A A & &% BITs #7
Foo @R ERERE S L RIS Gk ] o S CIEU 2 23A0d 7 4o # &
L2 HIR iRy AT P2 AR R BRI R R faig e
X CIEU*T g  BHRAE2 ZEBET - RLFT > wEHmE2EW 2 8 2
R FIEIR T

“HEPRRLBREE

oi

CIEU #%.3% - 2 P Jora i 2 @ B 5 307w B2 ® R i N R e s
oo 2 Tl R 2 B A chp A 2 RAIEY ﬂg v O (RE R T X
%) (Treaty on the Functioning of the European Union, TFEU) ¥ 344 155, WA R
RIS %5 MENERLE Y L B 2 E R %2 @ L3
5\7 R ‘Lfﬂ:m‘%lﬁ a3 H R p R (r'f’ti /])’ T iR EE ’, ,&,’%
Bomz24sagr wHRAfed f R 8o ppt k™ 0 3 WG &R
FhAI PSP - RGP RPEES O RERE B/ ARG o 2
“’ﬁﬁﬁﬂ@iWQ%W?”ﬁ@ﬁE%Pﬂﬁ_—ﬂﬁiiﬁﬁ%a@%
# 5 s TFEU % 267 (105t enk 74258 (5 A7 0 JFd pd @

4 Investment: Objectives of EU Investment Policy, EUROPEAN COMMISSION,
https://ec.europa.eu/trade/policy/accessing-markets/investment/ (last updated Dec. 17, 2019).
5 European Commission Press Release IP/15/5198, Commission Asks Member States to Terminate
Their Intra-EU Bilateral Investment Treaties (June 18, 2015),
https://ec.europa.eu/commission/presscorner/detail/en/IP_15 5198.
® Consolidated Version of the Treaty on the Functioning of the European Union art. 344, Oct. 26, 2012,
2012 O.J. (C 326) 194 (“Member States undertake not to submit a dispute concerning the interpretation
or application of the Treaties to any method of settlement other than those provided for therein.”)
[hereinafter TFEU].
7 Achmea Case, 9 32.
8 Id 933.
° Id. 9 35.
10 TFEU, art. 267 (“[T]he Court of Justice of the European Union shall have jurisdiction to give
preliminary rulings concerning: (a) the interpretation of the Treaties; (b) the validity and interpretation
of acts of the institutions, bodies, offices or agencies of the Union....”).

9

BUR B2 BIPRAE S AH A B A AT o



8RN 265 HA (2020.3.25)

ACEM F o MAEEHER 2 EEEFA- B A RERE - RSB AL gk
4 vz papto

- PR REAET FIRE AR R

rikz s BIT % 8% 27 R %_: i hiz- £ AR R4
Ty p Az BN e R OE ?’Ppa-g;tgz.j\,.,,:;v Ebﬁ—#ﬁ_t{:%%}i]f} o
$£ 120 CIEU 4 7 » 1345 BIT & 2 0 $4 g2 F 45 L o3 975 5 %) B ook (7 2
ENZGO 2Bl s (fHEFEEERN) TR VL 2R
Fuw g wmpEEle

CV'

2 CIEURZSBHERARTG PP HNR R 2 AhERE

CEUwhw“%@J%%*@&AﬁWmvﬁﬁx’ﬂ&’ﬁﬁgﬁﬁﬁ
+CIEU 174 L 7 445 Ao pleh s @ SR dg BIT (70 eni 28T RA] F 24 &
ﬁ%’f*?ﬁﬁmﬂﬂ HW%@WW@W**%@WfqﬂﬁHrwﬂéﬂ
Bz & /z%ﬁls"iﬁd ﬁ < BIT > & . ]mg\,ﬁ@gf Jﬁﬁ,;/;}_;b\?\/\ pba,;\,ﬁl_gg]]m
A TR LR R DIRE 2 R A o MR R R R
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Fo L BIT % 82 7 7 Wildea § WA ofp 3 1 i 7 B|(the principle
of mutual trust ) = I i 5% > » 3 TFEU % 267 if o G p 2 2Rt m R 2
ZEENEE AP LA ? oﬂw’MT¥8@aﬁ_%+@g¢%msméi
#1385 TFEU % 267 587 % 344 £ Rk f2 98 5 20k BIT % 8 iF b fgsrsg @
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% Slovak Republic v. Achmea B.V. & #7fx % » 5 #0%p = B W 2 DTTs &2
r R ﬁﬂfﬁ,f‘—* AT By ”‘ Aot AR 2. BAIEE S A2 T BAHETE HES
AL AR T E /T 2o 3% 2384 #F CJEU ** Slovak Republic v. Achmea
BV.k2 %@@d%% DITs & Twmpafd ol 2 @ RiEi i F 7~ 2 g p
A A E R T o

11 Achmea Case, § 37.
2 14 94,
13 4. 44 40, 42.
1414, 949,
5 4. 951,
16 7d. 9 53.
17 14, 9 56.
8 1d.
19 /4. 4 59.
2 14 962.
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A RAL (L2 %R ) S g A o E- B DTT @ 5 75%:"
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21 Jiawen Xi, The Commission Proposal for a Directive on Double Taxation Dispute Resolution
Mechanisms: Will it Resolve the Remaining Double Taxation Issues within the EU? (Nov. 1, 2017)
(unpublished M.A. thesis, Lund University).
2 Id.
23 ANGHARAD MILLER & LYNNE OATS B. BUS, PRINCIPLES OF INTERNATIONAL TAXATION 69 (Tottel
Publishing ed. 2nd. 2009).
2 Id.
5
BHRTEIRT - RPEY S RLERETTEFE B Rrc P o B L2 w
it g aR4 o MRt E 02018 #32 5p 0 | 34>
https://report.nat.gov.tw/ReportFront/PageSystem/reportFileDownload/C10700023/001 ( & & il
p 2020 2% 10p )-
2" Drazen Raki¢, Direct Taxation: Personal and Company Taxation 1, BUROPEAN PARLIAMENT (May
2019), http://www.europarl.europa.eu/ftu/pdf/en/FTU 2.6.10.pdf.
28 ANGHARAD MILLER & LYNNE OATS B. BUS, supra note 23, at 70.
2 Reuven S. Avi-Yonah, Double Tax Treaties: An Introduction, in THE EFFECT OF TREATIES ON
FOREIGN DIRECT INVESTMENT: BILATERAL INVESTMENT TREATIES, DOUBLE TAXATION TREATIES AND
INVESTMENT FLOWS 99 (K. P. Sauvant and L. E. Sachs eds, 2009).
30 Fabian Barthel et al., The Relationship Between Double Taxation Treaties and Foreign Direct
Investment, in TAX TREATIES: BUILDING BRIDGES BETWEEN LAW AND ECONOMICS 3 (Michael Lang &
Pasquale Pistone eds, 2010).
31 Reuven S. Avi-Yonah, supra note 29, at 99.
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Wiz RE £ > o —%‘ 4o g £ ﬁmz}l»:}h 4 (the EU Interest and Royalties
Directive) ¥ A3 22454 (EU Parent - Subsidiary Directive ) *° ~ {o&t B! # by

4 (the EU Merger Directive ) 40 ~ o & #F fidn 4 (the Anti-Tax Avoidance Directive )
%:@ﬁﬂ%@ﬁmévmrngﬁﬁﬁﬁaﬁJ“o
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32 1d.

% Jiawen Xi, supra note 21, at 1; OECD #efit %_j# & ¢ if P& { #7 > S 474 5 2017 & % - OECD,

MODEL TAX CONVENTION ON INCOME AND ON CAPITAL 2017 (FULL VERSION), (OECD ed., 2019)
34 BEN TERRA & PETER WATTEL, EUROPEAN TAX LAW 405 (Kluwer Law International ed. 3rd. 2001).
% Id.
% Jiawen Xi, supra note 21, at 1, 9.
37 Jiawen Xi, supra note 21, at 46.
38 Council Directive 2003/49/EC, of 3 June 2003 on a Common System of Taxation Applicable to
Interest and Royalty Payments Made between Associated Companies of Different Member States, 2003
OJ. (L157)49 : =25 BaEcE + f Wbl it & £ 7 i f R 1)L 2 1] & e safisp

( withholding tax ) = EUROPEAN COMMISSION DIRECTORATE-GENERAL FOR COMMUNICATION, THE
EUROPEAN UNION EXPLAINED: TAXATION 9 (2015),
https://ec.europa.cu/taxation_customs/sites/taxation/files/docs/body/taxation_internal market en.pdf.
3 Council Directive 90/435/EEC, of 23 July 1990 on the Common System of Taxation Applicable in
the Case of Parent Companies and Subsidiaries of Different Member States, 1990 O.J. (L 225) 6; 7 it
A 2P 0w H 6 R S| M2 o P8 F B E #fi o EUROPEAN COMMISSION DIRECTORATE-
GENERAL FOR COMMUNICATION, supra note 38, at 9.
40 Council Directive 90/434/EEC, of 23 July 1990 on the Common System of Taxation Applicable to
Mergers, Divisions, Transfers of Assets and Exchanges of Shares Concerning Companies of Different
Member States, 1990 O.J. (L225) 1; 3t g Af o=t d B 5 BHPE A R 27 g - 3
it H 4% o EUROPEAN COMMISSION DIRECTORATE-GENERAL FOR COMMUNICATION, supra note 38, at
9.
41 Council Directive (EU) 2016/1164, of 12 July 2016 Laying Down Rules against Tax Avoidance
Practices that Directly Affect the Functioning of the Internal Market, 2016 O.J. (L 193) 1.
oot - A ARAT PP SR RE L2 Forg 4 chiE € s 55 o EUROPEAN
COMMISSION DIRECTORATE-GENERAL FOR COMMUNICATION, supra note 38, at 9.
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43 BEN TERRA & PETER WATTEL, supra note 34, at 405.

4 Jiawen Xi, supra note 21, at 34.

% Transfer Pricing and the Arbitration Convention, EUROPEAN COMMISSION,
https://ec.europa.eu/taxation _customs/business/company-tax/transfer-pricing-eu-context/transfer-
pricing-arbitration-convention_en (last visited Dec. 17, 2019).

B hok WAL E AR P E DM G > A Sl b fE2 TR g4 eniER S IRB IR
ARG BEFEERT U BB G EE SR FliRREER LG a0 By~ G
EFEAPIBI fpet et o BESTHAFDRAARR] > SEBEITVRFL P 0 ey
http://www.tp100.com.tw/modules/tinycontent3/index.php?id=4 (&t p : 2019 & 11 7 19
P)e

47 BEN TERRA & PETER WATTEL, supra note 34, at 411; EU Arbitration Convention, art. 1.1, ( “[T]his
Convention shall apply where, for the purposes of taxation, profits which are included in the profits of
an enterprise of a Contracting State are also included or are also likely to be included in the profits of
an enterprise of another Contracting State on the grounds that the principles set out in Article 4 and
applied either directly or in corresponding provisions of the law of the State concerned have not been
observed.”).

48 Id. at 409.

49 EU Arbitration Convention, art. 5, (“Where a Contracting State intends to adjust the profits of an
enterprise in accordance with the principles set out in Article 4, it shall inform the enterprise of the
intended action in due time and give it the opportunity to inform the other enterprise so as to give that
other enterprise the opportunity to inform in turn the other Contracting State.”).

0 EU Arbitration Convention, art. 6(1), (“Where an enterprise considers that, in any case to which this
Convention applies, the principles set out in Article 4 have not been observed, it may, irrespective of
the remedies provided by the domestic law of the Contracting States concerned, present its case to the
competent authority of the Contracting State of which it is an enterprise or in which its permanent
establishment is situated....”).

51 EU Arbitration Convention, art. 6(2), (“If the complaint appears to it to be well-founded and if it is
not itself able to arrive at a satisfactory solution, the competent authority shall endeavour to resolve the

case by mutual agreement with the competent authority of any other Contracting State concerned....”).
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<8 CJEU >t Slovak Republic v. Achmea B.V. % 2_ 2|43 d 72 2 B3 p p
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R R & 0 ) S 8 R S 3
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Bo f g d ko AV AL S 4~ TFEU &2 (R B P i£ ) (Treatyon
European Union) P} (127F & & A8 F 55 ) P & & £ 7 Hfit > FfLi7 5

52 EU Arbitration Convention, art. 7(1), (“If the competent authorities concerned fail to reach an
agreement that eliminates the double taxation...they shall set up an advisory commission charged with
delivering its opinion on the elimination of the double taxation in question....”).
53 Taxation and Customs Union of Transfer Pricing and the Arbitration Convention, EUROPEAN
COMMISSION, https://ec.europa.eu/taxation_customs/business/company-tax/transfer-pricing-eu-
context/transfer-pricing-arbitration-convention_en (last visited Mar. 9, 2020).
% Id.
%5 Policy Paper of Legislating the Double Taxation Dispute Resolution (EU) Regulations 2020,
GOVERNMENT OF UK (Jan. 20, 2020), https://www.gov.uk/government/publications/legislating-the-
double-taxation-dispute-resolution-eu-regulations-2020/legislating-the-double-taxation-dispute-
resolution-eu-regulations-2020.
% Id.
S Id.
%8 Dario Paternoster, General Tax Policy, EUROPEAN PARLIAMENT 2 (May 2019),
http://www.europarl.europa.eu/ftu/pdf/en/FTU_2.6.9.pdf.
%9 Cécile Remeur, Tax Policy in The EU: Issues and Challenges, EUROPEAN PARLIAMENTARY
RESEARCH SERVICE 4 (Feb. 2015).
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R FREEE ¢ (European Council ) #3539 i % 3% § (European Parliament )
pEmA e LR g (the Economic and Social Committee ) & » Ji % f7 4% & 2 & 42

Aifed R BT B SR R RS B RRARPRES s T
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0% — ariE s kil B R R T 0 0 L b B2 Fx (The Court of Justice of the

http://www.europarl.europa.cu/RegData/etudes/IDAN/2015/549001/EPRS _IDA(2015)549001 EN.pdf.
60 EUROPEAN COMMISSION DIRECTORATE-GENERAL FOR COMMUNICATION, supra note 38, at 4.
8L 2R 3xurdo
62 EUROPEAN COMMISSION DIRECTORATE-GENERAL FOR COMMUNICATION, supra note 38, at 5.
83 Cécile Remeur, supra note 59, at 6.
8 Id. at 4.
8 EU Tax Policy Strategy of The Lisbon Treaty and Tax Legislation in the EU, EUROPEAN
COMMISSION, https://ec.europa.eu/taxation_customs/general-information-taxation/eu-tax-policy-
strategy/lisbon-treaty-tax-legislation-eu_en (last visited Feb. 9, 2020); Consolidated Version of the
Treaty on the Functioning of the European Union, art 113, 2012 O.J. (C 326) 47, 94, (“[T]he Council
shall, acting unanimously in accordance with a special legislative procedure and after consulting the
European Parliament and the Economic and Social Committee, adopt provisions for the harmonisation
of legislation concerning turnover taxes, excise duties and other forms of indirect taxation to the extent
that such harmonisation is necessary to ensure the establishment and the functioning of the internal
market and to avoid distortion of competition.”) [hereinafter TFEU].
8 Cécile Remeur, supra note 59, at 5.
5 Id.
% & TFEU % 115 % > WP ZF § LF B RELEAREL R g6 RFTHIRER
ERERPDE -3 FF w2y PR {7 J’I#&%%&%?— & o TFEU, art. 115 (“...the Council
shall, acting unanimously in accordance with a special legislative procedure and after consulting the
European Parliament and the Economic and Social Committee, issue directives for the approximation
of such laws, regulations or administrative provisions of the Member States as directly affect the
establishment or functioning of the internal market.”).
8 TFEU, art. 352 (“If action by the Union should prove necessary... the Council, acting unanimously
on a proposal from the Commission and after obtaining the consent of the European Parliament, shall
adopt the appropriate measures.”).
0 Jacques Malherbe & et al., The Impact of the Rulings of the European Court of Justice in the Area of
Direct Taxation 2010, European Parliament § 11 (Apr. 2011),
https://www.europarl.europa.eu/document/activities/cont/201203/20120313 ATT40640/20120313ATT4
0640EN.pdf.
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L Cécile Remeur, supra note 59, at 5.
2 Jacques Malherbe & et al., supra note 70, 9 19.
8 TFEU, art. 258 (“If the Commission considers that a Member State has failed to fulfil an obligation
under the Treaties, it shall deliver a reasoned opinion on the matter after giving the State concerned the
opportunity to submit its observations. If the State concerned does not comply with the opinion within
the period laid down by the Commission, the latter may bring the matter before the Court of Justice of
the European Union.”).
" TFEU, art. 267 (“The Court of Justice of the European Union shall have jurisdiction to give
preliminary rulings concerning: (a) the interpretation of the Treaties; (b) the validity and interpretation
of acts of the institutions, bodies, offices or agencies of the Union; Where such a question is raised
before any court or tribunal of a Member State....”).
5 Jacques Malherbe & et al., supra note70, 9 19.
% Id. 9 22.
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8 Jacques Malherbe & et al., supra note 70, 9 175.
" Id g 176.
8 Id.9178.
81 1d. 9 180.
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82 See C-648/15, Republic of Austria v Federal Republic of Germany (Sept. 12, 2017) [hereinafter
Austria-Germany Case].
8 TFEU, art. 273 (“The Court of Justice shall have jurisdiction in any dispute between Member States
which relates to the subject matter of the Treaties if the dispute is submitted to it under a special
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8 Austria-Germany Case, 19 20, 22, 27.
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" Buropean Commission, Communication from The Commission to The European Parliament, The
Council and The European Economic and Social Committee: Double Taxation in the Single Market,
10, COM (2011) 712 final (Nov. 11, 2011).
8 Id.
8 BEN TERRA & PETER WATTEL, supra note 34, at 407.
0 pge B2 3 #0#F 2 © Treaty Establishing the European Economic Community, art. 226(2), Mar. 25,
1957,294 U.N.T.S. 3 (“At the request of the State concerned, the Commission shall by an expedited
procedure immediately determine the measures of safeguard which it considers necessary, specifying
the conditions and particulars of application.”); TFEU, art. 258 ( “If the Commission considers that a
Member State has failed to fulfil an obligation under the Treaties, it shall deliver a reasoned opinion on
the matter after giving the State concerned the opportunity to submit its observations. If the State
concerned does not comply with the opinion within the period laid down by the Commission, the latter
may bring the matter before the Court of Justice of the European Union.”).
91 BEN TERRA & PETER WATTEL, supra note 34, at 407.
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