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' World Health Organization, Backgrounder on WHO report on regulation of e-cigarettes and similar
products, Aug. 26, 2014, http://www.who.int/nmh/events/2014/backgrounder-e-cigarettes/en/ (last
visited July 2, 2017).
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2 World Trade Organization, Committee on Technical Barriers to Trade, Notification 4 ;4 i = — 3 o
#FE & * 5, G/TBT/N/TPKM/264, Feb. 13, 2017, available at
http://www.bsmi.gov.tw/wSite/public/Data/f1487225351059.pdf (last visited July 2, 2017).
* WTO, Committee on Technical Barriers to Trade, NOTIFICATION # 4% if 40— A fra £ A # £
G/TBT/N/TPKM/2 (Feb. 13,2017).
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> Steve Kryworuka, An Electronic Cigarette Timeline: A Hlstory of the Electronic Cigarette Year by
Year, ASHTRAY BLOG,
https://www.ecigarettedirect.co.uk/ashtray-blog/2013/03/electronic-cigarette-timeline.html (last visited
July 4, 2017).
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7 Steve Kryworuka, supra note 5.
S iz s it 6> F 170
M it 6 E 18-
10 Steve Kryworuka, supra note 5.
' WHO Framework Convention on Tobacco Control, Control and prevention of smokeless tobacco
products: Report by WHO, Conference of the Parties to the WHO Framework Convention on Tobacco
Control, Sixth session, FCTC/COP/6/10, 9 3-7 (Sept 1, 2014).
12 Mary Bellis, Who Invented Electronic Cigarettes?, THOUGHTCO, Apr. 5, 2017, available at
https://www.thoughtco.com/who-invented-electronic-cigarettes-1991598 (last visited June 13, 2017).
B 2SI FROCICLE 7 A | BiESess 0 2015 F 17 30 p 0 sl
http://www.commonhealth.com.tw/blog/blogTopic.action?nid=899 ({5 §| % p 2017 # 7 * 4 p )
14 The Tobacco Atlas, Our Largest Objective is to Dramatically Reduce the Consumption of
Combustible Cigarettes, http://www.tobaccoatlas.org/topic/cigarette-use-globally/ (last visited July 10,
2017).
15 The Tobacco Atlas, E-cigarettes should be Regulated in such a Way as to Reduce Smoking of
Combusted Tobacco Products to the Greatest Extent Possible,
http://www.tobaccoatlas.org/topic/e-cigarettes/ (last visited July 10, 2017); Courtney Goldsmith , The
Global E-cigarette Market is Set to be Worth $32bn by 2021, and the UK Market will Grow to $5.67bn,
CITY AM,, Dec. 14, 2016,
http://www.cityam.com/255646/global-e-cigarette-market-set-worth-32bn-2021-and-uk-market (last
visited July 2, 2017).
16 CISION PR Newswire, Global E-Cigarette Market 2017-2022: Growing Health Awareness,
Advancement in Electronic Device Technology, Smoke & Ash Less Vaping - Research and Markets,
May 6, 2017,
http://www.prnewswire.com/news-releases/global-e-cigarette-market-2017-2022-growing-health-aware
ness-advancement-in-electronic-device-technology-smoke--ash-less-vaping---research-and-markets-30
0418460.html (last visited July 2, 2017).
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17 John R. Goffin, Janette K. Merrill & Graham W. Warren, Tobacco Control: A Long War With a New
Front, AMERICAN SOCIETY OF CLINICAL ONCOLOGY, May 25, 2017, available at
https://am.asco.org/tobacco-control-long-war-new-front (last visited July 1, 2017).
8 Id.
1 WHO, FRAMEWORK CONVENTION ON TOBACCO CONTRO, art.1 (f), (providing that: “tobacco
products” means products entirely or partly made of the leaf tobacco as raw material which are
manufactured to be used for smoking, sucking, chewing or snuffing.”).
20 Kevin Oliver, Regulations Are a Drag: The WHO Framework Convention on Tobacco Control and
Its Potential Application to Electronic Cigarettes, CHICAGO JOURNAL OF INTERNATIONAL LAW, Vol. 16,
No. 1,184 (2016).
2l WHO Framework Convention on Tobacco Control, Control and prevention of smokeless tobacco
products: Report by WHO, Conference of the Parties to the WHO Framework Convention on Tobacco
Control, Sixth session, FCTC/COP/6/10 (Sept 1, 2014).
22 WHO Framework Convention on Tobacco Control, Electronic Nicotine Delivery Systems and
Electronic Non-Nicotine Delivery Systems (ENDS/ENNDS), Conference of the Parties to the WHO
Framework Convention on Tobacco Control Seventh session, FCTC/COP/7/11, 4 3 (Aug. 2016).
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i WMaFELT # ¥ L& (U.S. Food and Drug Administration, FDA ) *+ 2014

32 1d. 9 23.
3 1d. 929.
3% 1d. 930.
3 Id q31.
36 1d. 9 32.
Kevin Oliver, supra. note 20, 203.
38 Id. at 200.
YV BLLPREAE % TR RRIEEE Y RETEAE6H 0 T 76077 (2015 & ) -
40 Directive 2014/40/EU of the European Parliament & of the Council of 3 April 2014 on the
Approximation of the Laws, Regulations and Administrative Provisions of the Member States
Concerning the Manufacture, Presentation and Sale of Tobacco and Related Products and Repealing
Directive 2001/37/EC, 2014 O.J. (L 127/1).
41 Press Release, European Commission, 10 Key Changes for Tobacco Products Sold in the EU, May
20, 2016.

31
BUR B 2 e BRIP4 B A A B R A TR P



KBRS 217 HY (2017.7.10)

£ DT 3 LA L F Y 8 52 Deeming Regulation®?22016 & »FDA z’ﬁDeeming
Regulations & ;¥ 2 2% » R vh 2 T FE 5 H¥32 » 4 k8 » ~ T F K EF FDA

‘il7§—?—ﬂiiﬁdf£fﬁ%?)§_§°?‘4 ﬁ"“—fFL]’ 2~&E$F'&?'FDA#%‘~ZT
KRR Aol L RGBT AR TR ALE 100 FE A 2 kAR
F g’?ﬁtFDAir B

7 ;Lu":;fF5'F$

“~

FRE2013E 6" PRSLIENGF FFS P
FoRREE ST BRFIT A ERE R
¥l L = R ?0‘“2017-&5’3’3@]7{:&‘3‘#;7}9
Related Products Regulations ) . 2_> *75 &« + § # {v

‘?ﬁr’r"ft‘?)%‘ Tt g RN > JW R FEEF T (- HER “;ﬁi‘ﬁ‘%‘“ °

%

a4ﬁﬁam%ﬁ’@ﬁa

(2 ) FAZ

BB T FE o APEOT P E IS RS RAER L S ARG =
TF’%%PE.IL@]?\EU“‘%fﬁi‘i’ﬁﬁﬁ*%?%—*‘{f%ﬁﬁ’vﬁ%ﬁi g7 5 e gt A osbe 4z
WBWHO “7red et Tz P 24 v s A R 20 B T FE2F a2 2 5 o i
FEANTZRZL AP TR TRz F R8I e A E A Y
AR 2RI gk B 1 Rl S 5 A W %:’“ff‘”ﬁ“?ﬁ*“tﬂ%*’??;‘@#ﬁéﬁ"#ﬁ
LR S BRI RT AL BE AR Y

2

FHT A FRREENT I
?;W;ﬁ%FCTC1#g—w*;ﬁiﬁ J_E]“‘Ei;@iﬂi
g Kk MRaE 2 R - R0

PAREHETFLLRFRRAFTI TR HEFLAP

AR AT UL FFRRE AT L 0 ZE P 1997 EoF Uk
FEFZX2B 1 A Bif- ABILIES S BT E2Z A o TR S ARE

42 David B. Clissold, FDA s Final Deeming Regulations Covers All “Tobacco Products”, FEDERAL
FooD & DRUG ADMINISTRATION LAW BLOG, May 10, 2016,
http://www.fdalawblog.net/fda law blog hyman phelps/2016/05/fdas-final-deeming-regulations-cove
rs-all-tobacco-products.html (last visited July 10, 2017).
4 FDA's New Regulations for E-Cigarettes, Cigars, and All Other Tobacco Product, available at
https://www.fda.gov/tobaccoproducts/labeling/rulesregulationsguidance/ucm394909.htm (last visited
July 1, 2017).
44 TPD Vaping Laws UK — 2017 Regulations, CIGELECTRIC,
http://cigelectric.co.uk/tpd-vaping-laws-uk-2017-regulations/ (last visited July 10, 2017).
4 HSA, Prohibition of Imitation Tobacco Products, available at
http://www.hsa.gov.sg/content/hsa/en/Health Products Regulation/Tobacco Control/Overview/Tobacc
o_Legislation/Prohibition_on_Certain_Products.html (last visited June 14, 2017).
46 John R. Goffin et al., supra note 17.
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32 WHO, 4 Systematic Review of Health Effects of Electronic Cigarettes, Dec. 2015, available at
http://www.who.int/tobacco/industry/product_regulation/BackgroundPapersENDS3 4November-.pdf
(last visited July 1, 2017).

53 Lain Thomson, Exploding E-Cig Cost Me 7 Teeth, Burned My Face — and Broke My Sink, THE
REGISTER, (Jan. 18, 2017, 8:41PM),

https://www.theregister.co.uk/2017/01/18/explosive_ecig_broke seven teeth and sink/ (last visited
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% Agreement on Technical Barriers to Trade, Annex 1.1, [hereinafter TBT Agreement] (providing that:
“Document which lays down product characteristics or their related processes and production methods,
including the applicable administrative provisions, with which compliance is mandatory. It may also
include or deal exclusively with terminology, symbols, packaging, marking or labelling requirements as
they apply to a product, process or production method.”).
0" Appellate Body Report, European Communities —Measures Asbestos and Asbestos-Containing
Products, 1 66-68, WTO Doc. WT/DS135/AB/R (adopted Mar. 12, 2001) [hereinafter EC—Asbestos].
ol ﬂi‘%’i%’] P WTO #1 R &4+ (2 ) F 1652013 #)
2 Appellate Body Report, EC-Asbestos, § 71.
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3 Appellate Body Report, EC-Asbestos, q 68.
% Appellate Body Report, United States — Measures Affecting the Production and Sale of Clove
Cigarettes, 17 117-119, WTO Doc. WT/DS406/AB/R (adopted Apr. 4, 2012), [hereinafter US — Clove
Cigarettes).
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5> Appellate Body Report, EC-Asbestos, supra note 60, 9 117.

¢ Appellate Body Report, US — Clove Cigarettes, § 158.

7 Appellate Body Report, EC-Asbestos, 9 102.

8 Appellate Body Report, US — Clove Cigarettes, § 153.

% WHO Framework Convention on Tobacco Control, supra note 22, at 9.
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70 WHO Framework Convention on Tobacco Control, Report on Electronic Nicotine Delivery
Systems, FCTC/COP/6/10, July 21, 2014, available at
http://apps.who.int/gb/fctc/PDF/cop6/FCTC_COP6_10-en.pdf (last visited July 2, 2017).
THEFIE-FTC > RAAMRFEFEADTE > fa
http://portal.sw.nat.gov.tw/PPL/RedirectorNonLoginAction?appld=APGQ&privilegel[d=GC411 ( # s
HEP 2201770 2P )e
oz
73 Marina Foltea and Anna Markitanova, The ‘likeness’ of e-vapor products and cigarettes in the WTO,
at 14, Jan. 15, 2017.
7 Appellate Body Report, US — Clove Cigarettes, 9 139-140.
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8 TBT Agreement, art. 2.2.

" ks b6l 171
80 Panel Report, US — COOL, 99 7.550-7.553.
81 Panel Report, US — COOL, § 7.571.
40

BUR B2 BIPRAE S AH A B A AT o



KBRS 217 HY (2017.7.10)

EHRT SR Ao RS T Res f RE

FARTYB R R R R 1R RE S SHERA R BFHEAZ A AR
%ﬁa?4@%inﬁﬂ?4§1?+”*%k§“ﬁ$é§%i;%’%?ﬁ
RASEFASR SR BFRTHR G HLFHNT Z AL EET N §
A AT o %9 TBT 2 i%2brkwﬁiﬁgﬂm’5 FRE 140G M
UL+ Rz Wi RHFEAREEZ P oo J I Hworg £ P SRR
CRER

(2) pERw+H2 F 3 UL g2 L AR

2P COOL k2 Fortsfpdndl A AL Hw AF v uFmE2pen
77 ?:‘[;J%?.'I"? »FRERIEXLEZ P TR AL 2 ,}i%% SRR AN
B penz FRA B2 T3 WA FHERBLEIP PUAP AL AL 2
o DRV L FRHEY

AR EY R E RiTe Qzﬁﬁﬁ\ﬁ%~§%\&ﬁi4@ﬁﬂ
?@ﬁﬁﬂﬁ?iﬁﬁﬂﬁ>“#wm?ﬂﬂi,ﬂ%éﬁﬁﬁ@i@ﬂii
FHMY AR -4 #wﬁgH¢4W£ﬁm4f¥ ﬂé*
THEL AP R B AT R R L A B R A R R R S
£ 4 4{»#’ LR STV rf‘] gz % B BEEIER 5,3 %L{_%“#— K SR AN
ﬁwﬁﬂ&“’*biﬁﬁﬁhw gméiwﬁa#s@;%¢i4ﬁ5m7
P PRI E - EAL D R EER G S g P Fp s 1
%Ldﬁﬁ+i,%%ﬁ’ﬂwdi”,ﬂ**+T7%&§ HT AR A
xﬁ}% i3 ‘ﬁﬁ’c)}i o FR M o BER i‘i#‘ﬂ*@”ﬁ g p g - {?/'{Jfﬁ:i LY 5
B i4?%9ww%?+v7?%ﬁ&“@i
?—&ﬁ%wk’éﬁpvﬁaﬁ*%%°ﬁwﬁ$ﬂ’Pﬁ%ﬁwébmxi
TGRS AUEFEL AR TR FAES P ARIT AL D
B0 sni ) ml AR AL A TARE L2 P L L RABRP > FRAR LN
ﬁ%&&pﬁiﬁﬂgf%“ﬁwhﬁﬁiﬁﬁﬂma?ﬁ 2 h R 2T
Fol R 14_3_*;_%&1}3 ]—\‘}f.{_%&é f”,g, m#”ﬁ—ma Flpb oo R AN BT S
{EL?#J ER R 7SR 1) I 1—\#%& CHTEERANEEZ P DT E TE‘};%
B FRAAARGBEE Y R 2 F 0L TR ST AR BT R
H2 G o TR 2 B AR A L B i“““¥““#r*§ﬁw,i Lo A8

@
7=
!
~h b
)
o
A
=
,wxu
3
=%
-
AF
é’

82 ﬂai’ﬁzﬁl » Rz 6l 0 F 171 o

3 Appellate Body Report, US — COOL, q 373.

4 Appellate Body Report, US — Tuna Il (Mexico), 19 340-341.
5 Appellate Body Report, US — Tuna II (Mexico), 9 342.

¢ Appellate Body Report, US — Tuna II (Mexico), 4 321.

7 Appellate Body Report, US — Tuna II (Mexico), 9 325-326.
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8 TBT Agreement, art.2.4, (providing that: “Where technical regulations are required and
relevant international standards exist or their completion is imminent, Members shall use
them, or the relevant parts of them, as a basis for their technical regulations except when such
international standards or relevant parts would be an ineffective or inappropriate means for
the fulfilment of the legitimate objectives pursued, for instance because of fundamental
climatic or geographical factors or fundamental technological problems.”).
8 Panel Report, United States - Measures Concerning the Importation, Marketing and Sale of Tuna
and Tuna Products, WTO Doc. WT/DS381/R, 9§ 7.693, 7.707 (adopted May 16, 2012). [hereinafter
US — Tuna II (Mexico)].
% Appellate Body Report, US — Tuna II (Mexico), Y 183-187
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% Agreement Establishing the World Trade Organization, art. 12, (providing that “Any State or
separate customs territory possessing full autonomy in the conduct of its external
commercial relations and of the other matters provided for in this Agreement and the Multilateral Trade
Agreements may accede to this Agreement, on terms to be agreed between it and the WTO. Such
accession shall apply to this Agreement and the Multilateral Trade Agreements annexed thereto.”).
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