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(44 7 Markus Burgstaller and Scott Macpherson, EU Member States Reach
Agreement on ECT Arbitration Clause, HOGAN LOVELLS (July 1, 2024),
https://www.engage.hoganlovells.com/knowledgeservices/news/eu-member-states-
reach-agreement-on-ect-arbitration-clause ; Richard Happ et al., The EU’s Withdrawal
from The Energy Charter Treaty: A Setback for Investors Protection or A Step Forward
for Climate Protection?, UNYER (July 30, 2024), https://www.unyer.com/the-eus-
withdrawal-from-the-energy-charter-treaty-a-setback-for-investors-protection-or-a-
step-forward-for-climate-protection/ ; EU Withdraws from Energy Charter Treaty and
Implements ECJ’S Komstroy Ruling, GLEISS Lutz (July 11, 2024),
https://www.gleisslutz.com/en/news-events/know-how/eu-withdraws-energy-charter-
treaty-and-implements-ecjs-komstroy-ruling. )
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! Press Release, Council of the EU, Energy Charter Treaty: EU Notifies Its Withdrawal, (June. 27,
2024).

2 Declaration on the Legal Consequences of the Judgment of the Court of Justice in Komstroy and
Common Understanding on the Non-Applicability of Article 26 of the Energy Charter Treaty as a Basis
for Intra-Eu Arbitration Proceedings, EUR. COMM’N (June 26, 2024),
https://energy.ec.europa.eu/publications/declaration-legal-consequences-judgment-court-justice-
komstroy-and-common-understanding-non_en [hereinafter Declaration].
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3 Sofia Gierow, The EU Departs From the Energy Charter Treaty — What Comes Next?, CAMBRIDGE
INT’L L. J. (Aug. 26, 2024), https://cilj.co.uk/2024/08/26/the-eu-departs-from-the-energy-charter-treaty-
what-comes-next/.

41d.

5> Energy Charter Treaty § 111, Dec. 17, 1994, 2080 U.N.T.S. 100 [Hereinafter ECT].

6 E.g. Martin Dietrich Brauch, Should the European Union Fix, Leave, or Kill the Energy Charter
Treaty?, COLUMBIA CTR. ON SUSTAINABLE INVESTMENT STAFF PUBLICATION (2021),
https://scholarship.law.columbia.edu/sustainable_investment_staffpubs/190 ; Kyla Tienhaara &
Christian Downie, Risky Business? The Energy Charter Treaty, Renewable Energy, And Investor-State

Disputes, 24 GLOBAL GOVERNANCE 451 (2018), https://www.jstor.org/stable/10.2307/26777583.

" Lea Di Salvatore, Investor—State Disputes in The Fossil Fuel Industry, INT’L INST. FOR SUSTAINABLE
DEV. (Dec. 2021), https://iisd.org.

8 Agreement in Principle Reached on Modernized Energy Charter Treaty, EUROPEAN COMM’N, (June
24, 2022), https://policy.trade.ec.europa.eu/news/agreement-principle-reached-modernised-energy-
charter-treaty-2022-06-24 en; 2 § % > @it AE R EQ2Z RAC H AR MRR > FHEEFT 0 62
¥4 F 1(2023 &)

PaT WERALERFZRI(NARERIEY) LFiE o321 0 F 10-155 2023 & 11
7 27 p - https://tradelaw.nccu.edu.tw/epaper/no321/3.pdf.
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10 European Parliament Resolution of 24 November 2022 on the Outcome of the Modernisation of the
Energy Charter Treaty (2022/2934(RSP)) 2023 O.J. (C167) 68, 73.

11 Council Decision (EU) 2024/1677 of 30 May 2024 on the Approval of the Withdrawal of the
European Atomic Energy Community from the Energy Charter Treaty, 2024 O.J. (L series) 1, 2
[hereinafter Council Decision].
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15 Case C-284/16, Slowakische Republik v. Achmea BV (Mar. 6, 2018) [hereinafter Achmea]; HF?
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http //www tradelaw.nccu.edu.tw/epaper/no234/3.pdf -

.

.

B ECT art. 26.

19 Case C-741/19, Republic of Moldova v. Komstroy LLC (Sept. 2, 2021) [hereinafter Komstroy].

D d. at6.
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2L Id. at 13 (“In the light of the foregoing, it must be concluded that Article 26(2)(c) ECT must be
interpreted as not being applicable to disputes between a Member State and an investor of another
MemberState concerning an investment made by the latter in the first Member State.”).

22 Id. at 10 (“The Court has consistently held that an international agreement cannot affect . . . the
autonomy of the EU legal system, observance of which is ensured by the Court.”).

2 Foresight Luxembourg Solar 1 S.a.r.l. v. Kingdom of Spain, Svea Court of Appeal, Case No. T 1626-
19, Judgment of June 28, 2024.

2 Press Release, European Commission, EU Notifies Exit from Energy Charter Treaty and Puts an End
to Intra-EU Arbitration Proceedings (June 28, 2024)

; The Declaration, supra note 2.

5 Id. at 8; ECT, supra note 5, art. 47(3).

% Press Release, supra note 1.

2 Press Release, Kingdom of Belg. Fed. Pub. Serv., Energy Charter Treaty: Member States Sign
Declaration and Initial Inter Se Agreement Clarifying Non-applicability of ECT Arbitration Provisions
Intra-EU (June 26, 2024).

Bd. at7,8.
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P d. at 8.

30 Markus Burgstaller and Scott Macpherson, EU Member States Reach Agreement on ECT Arbitration
Clause, HOGAN LOVELLS (July 1, 2024),
https://www.engage.hoganlovells.com/knowledgeservices/news/eu-member-states-reach-agreement-
on-ect-arbitration-clause.

3L E.g. EDF v. Spain, 4A_244/2023, Judgment of the Swiss Federal Tribunal, § 7.8.2 (Apr. 3, 2024).
32 Lea Di Salvatore, supra note 7; The Declaration, supra note 2.

33 Press Release, Int’l Energy Agency, Net Zero by 2050 (May 11,2021),
https://www.iea.org/reports/net-zero-by-2050.

3 E.g. EDF v. Spain, supra note 31; Watkins Holding S.a.r.I. et al. v. Kingdom of Spain, ICSID Case
No. ARB/15/44, Award (Jan. 21, 2020).

% Karlynn Cory, Feed-In Tariffs: Best Practices and Applications in the United States, US DEP’T of
ENERGY, (Oct. 28, 2009).
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