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Abstract

The recent amendments to the U.S. anti-dumping (AD) and countervailing duty
(CVD) regulations introduced by the Department of Commerce (USDOC) include several
significant changes aimed at enhancing trade law enforcement. These amendments,
effective April 24, 2024, are designed to expand the Commerce Department’s toolkit and
address loopholes in current trade enforcement practices. Key changes include foreign
government inaction, particular market situation (PMS), transnational subsidies, etc.
These amendments reflect a broader effort to adapt U.S. trade laws to current global trade
realities and to provide U.S. industries with better tools to combat unfair trade practices.
"Foreign government inaction" refer to the implicit benefits that foreign producers gain
when their governments fail to enforce regulations that are standard in other countries,
such as labor rights, environmental protections, and intellectual property laws. This
inaction can result in significantly lower production costs for these foreign producers,
giving them an unfair advantage in international trade. Through the addition provisions
to the PMS, the DOC’s new rules enable it to disregard benchmark or surrogate data from
countries with weak regulatory enforcement if it’s shown that this inaction leads to
significant cost distortions. This approach aims to mitigate the unfair trade advantage
gained through regulatory inaction and ensure that U.S. producers are not disadvantaged
by competing against goods produced under less stringent regulatory environments. By
removing the limitation, the USDOC can now countervail transnational subsidies—
subsidies provided by a government to a recipient in another country. This change targets
the unfair competition out of the outbound investment policies, addressing previously
uncountervailable subsidies that have become more prevalent in modern trade practices.
This article will first brief the amendments and then analyze the impact they will have on

imports and their consistency with the WTO Agreements.

Keywords: Strengthening the Enforcement of Trade Remedies, government inaction,

particular market situation, transnational subsidy, social dumping
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! Trade Preferences Extension Act of 2015, Pub. L. No. 114-27 (2015).

2 Id g 504.

3 Regulations Improving and Strengthening the Enforcement of Trade Remedies Through the
Administration of the Antidumping and Countervailing Duty Law, 88 Fed. Reg. 29850 (proposed May
9, 2023) [hereinafter Proposed Rule].

4 Regulations Improving and Strengthening the Enforcement of Trade Remedies Through the
Administration of the Antidumping and Countervailing Duty Law, 89 Fed. Reg. 20766 (March 25, 2024)
(to be codified at 19 C.F.R. pt. 351) [hereinafter Final Rule].

5 Bernd G. Janzen, Yujin Kim McNamara & Matthew R. Nicely, Proposed Regulations May Significantly
Expand Commerce’s Enforcement Ability of Trade Remedy Law, AKIN (May 22, 2023), https://www.
akingump.com/en/insights/alerts/proposed-regulations-may-significantly-expand-commerces-enforcement-
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(fair labor standards) TR %> 2 B R B R * K Tiﬁ S IS s e
(unfair labor conditions ) ™ i > H $F % F 5 #7id 2 2 FIRS o B2 AR (S M2 GATT
ﬁ%%ﬁ—%iiﬁh,ﬁéci”%Wﬂ1uﬂ“lﬁ&%¢w—@m%QWMR$%é
dF A4 2 - o 2R ERSE A R S AL NP SR
kg2 A kaFRL T, g 1994 & (A 2pd 55 2)

6 Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994, Apr.

15, 1994, Marrakesh Agreement Establishing the World Trade Organization, Annex 1A, 1868 U.N.T.S
201 [hereinafter Antidumping Agreement].
7 Agreement on Subsidies and Countervailing Measures, Apr. 15, 1994, Marrakesh Agreement
Establishing the World Trade Organization, Annex 1A, 1869 U.N.T.S 14 [hereinafter SCM Agreement)].
United Nations Conference on Trade and Development, Final Act and Related Documents, U.N. Doc.
E/CONF.2/78 (Apr., 1948).
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(North American Free Trade Agreement » NAFTA) 2 3k 2[R 4 2 RR § & &
ﬁﬁz%}ﬁ?&? AT R R B P FEe iR 2 X AT o 3 2007 A2 - H &
Fo5f H9 4R M % A0 F 2 W% A 1 2 %% (International Labour Organization, ILO) 2
B A AEAIL AR A o P REERY TR EMARE A FHH 0 G ot "*
X PE A Fletrg o It FRB A H R ks it Hoand V'HIF%FI
Mgt 1984 & f'm W " F i A M A4 R (Generalized System of Preference,
GSP) JEFERE 2L R RBEFY RS A TR EREY B RE2 2R

cEE M B HEY 2 (£ &4t &) (United States-Mexico-Canada
Agreement, USMCA) #2213 d DER TH IR SELEF I F
# 41 (Facility-Specific Rapid-Response Labor Mechanism, RRLM ) | %’g YR
ﬁv*ﬂ_g_ 7|~ Z_ F I:ﬁ k3 11 4

ﬁa’&%@a4ﬁﬁﬁﬁﬁﬁ’ i WTO 1B ™ » R AT E 57
@7 2% F % (unfair trade) R AEm K2 F M4z T i}f?fft#' %o WEF RS A
B 72 )\g Nyt ‘iﬁm;?ﬁﬁ R 5 g o T A %k (leveling the play
field) 2 sZja"hg2 sc % » BHE 5 oA e RASTAL ¢ R L B R AE2 ShEkr
EAREFNHG o 2 HmEAA PR T A M 2T BRAVRT R AR
PEE 2 G E > T ERERIF M F ER TR fﬁ*wﬁﬁ%iﬁfﬁ ; ﬁxé
R - AR REERELA SRR G AFERRAT

Ll g 2 AR T R sk ﬁﬁﬂ7%%’uﬁi£?‘é—%%mh
WAAFFET AR AA o PHEE P FR R0 AR R T R
2> USDOC 35 » 4 ¥ 4 B2 A0 AW U ¥ R g T EER/RAAZJIER
JATRIE RS § R St . e Tl B S S P I T S s O L K

g

B TSGR RN AL T D REE AL ARG SR S
3 F ikl ,i‘s B NP F FHE S L RMR i,g;,_dﬂu 4 A & j\,m:«;ﬁ@,z

AR PR LA R LSRR - MR R WA S
%“%ﬁeéiﬂwaz<7esvem%$foML’ae FORHER S 3 0L bR
FAUET AR R P > R #miéﬂéﬁi’ﬁm@ﬁ?%$ﬁWﬁj
Pg R RIERL K o At - FOURE TE L A R R R Y kR o R

T
A2 A TR TR D A R R BN PR ARG R
AR FREE- A g BT

+
piju

®  Desirée LeClercq, A Worker-Centered Trade Policy, 61 COLUM. J. TRANSNAT’L L. 733, 747-748 (2023).
1019 U.S.C. § 2462(c)(7) (2000).

RO RILE T RP 2B FAREET BAAHER T PRI E RPN ¥
FRAEZ B E o

Proposed Rule, supra note 3, at 29859.
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(=) AL g e @2 4

USDOC r F Wghfass & firfafkiZit ¢ X B2 ol k> §
Shaffer i 3% § & & %Eﬂﬂ“%ﬁ— BT AL A T MAtiE T WEP A
AR5 '%t%ﬂ % Fltig T REPN S MEFTE S 6 Rk RS
T2 fL T g 5] (soc1al dumping) | z A& 5!* - Rogen R|zn i » &-%+t
S ’fﬁ’ﬁaﬁﬁwﬁﬁz R H B R TIALE R
TR geAt b (regulatory subsidy ) | 2 A& &-3icHc® 2R B AR ot T R R B
i{pf;}dﬂ-'%éyi'é}; w15 .

O H R Y ARG S RITAL § SRR PLATIRAL > S ) TG 2 EF A S

ENLE NI O O B 7"’\ 7 %ﬂ-p ML ¢ M4l | & TAL ¢4 Bk (social
subsidy ) | o HAr g A REH T K 53 DL F o TR H B e b .q‘:“{;"a*ﬁ»#ﬁ G E
2 B & A 1990 & & Tk d o Rozwood 2 Walker 305 0 #5847 BE T&
R ﬁ“@ﬁéﬁméﬁ*%’%tﬁﬂ&ﬂa*ﬂiﬁ B 3 2 ¥ B
iR 2 L3 e R EFLpfH T 0 SEREEL RS A BEFIEF L

T?f]u’-L EY r%%ﬁ”?é@ 16 4 Garg P2 H '_’]ﬁil‘& 4 AN Am g Az ﬁaﬂ’}lj

PN CERNVE RLE S S A 3y q\'j\ﬁ |5 %l A 023 N8 Gldeiz £ ILO 2
YogEa gy $1% ’f#%‘%ﬁmrﬂiél*ﬂéh D R EA ST T ED

RFE M F R Nz ier 7o Ayoub BT @ F 14 A2 A& T
%Aiyu%Migﬁi%*éﬁ’@ﬁ$M%$$%@rﬁ£ﬂﬁﬁﬁ%1%

#'% Alben Rz s > 82X GATT/WTO ST & AP 2 25 g2 A2 7 b 2
BE %0 2R@ G R AT Y $ R AT SRR Glde GATT 1994 % VI 52 F '*ﬂﬁ'%ﬁ

2% XVI g2 4FpEE T2 o d 30 F B T e s T ALK A 2T 2
P AR AF R Frd A2 AR EHERN FF YRR A KER
rg%*%'.?‘”\if4g1;\.j\mz“,?Pﬁg‘flg,%?}];ﬁ]iﬁ—*‘ \lfq\dxfj; E
ILO F & ARE2 ¥ i e B¢ A T il 4Rk 0 7 30 £E 2 & &
LRNFHEE2 H 7724 BRARARZEERET STJES £ &l

4 Gregory Shaffer, Retooling Trade Agreements for Social Inclusion, 2019 UNIv. ILL. L. REV. 1, 34
(2019); MITSUO MATSUSHITA ET AL., THE WORLD TRADE ORGANIZATION, LAW, PRACTICE, AND POLICY
375 (3d ed. 2015).

15 Ruarri Rogan, Countervailing Social Dumping—Regulating 11l Gotten Economic Gains, 42 FORDHAM
INT’L L. J. 1583, 1588 (2019).

16 Benjamin Rozwood & Andrew R. Walker, Side Agreements, Sidesteps, and Sideshows: Protecting
Labor from Free Trade in North America, 34 HARV. INT’L L.J.333, 349 (1993).

17" Anijli Garg, A Child Labor Social Clause: Analysis and Proposal for Action, 31 N.Y.U.J.OFINT'LL. &
PoL. 473, 486 (1999).

18 Lena Ayoub, Nike Just Does It -and Why the United States Shouldn’t: The United States’ International
Obligation to Hold MNCs Accountable for Their Labor Rights Violations Abroad, 11 DEPAUL BUS. L.J.
395, 436 (1999).

Y9 Elissa Alben, GATT and The Fair Wage: A Historical Perspective on the Labor-Trade Link, 101
CoLuM. L. REv. 1410, 1417 (2001).
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20

-~ \,\

R o - AT > EF A L 0 & Alben ﬁwfpa 72 82 # T 1994
ﬁmf&% ERLAEHRE > TR L0 # F 1A E EER ??ié_ %2

v A B eI@d A e ehd 1 A A E T mwg , Kf 7 ILO %1998 # #7342
A NMES TR AL d 2 RSO Rl F 1
BHBAS AT e RFIFET 1 AmlE AR
BEs ki LR FHAH AL ENFE B
ARF MBS HNFRERL BA2 LEF

SRS SR RIS b 2 AT
(- ) ARA £z TExd gk, &2

A i%i%’ ¥4 & (market distortion) 2 JR % 21 & % p 3 2EF HE AR R
M}"-I-/‘ * 0 3 EHA_WTO 22 ADA & & Renk 4 fadl ke &k wrir 29 35
AR 7238 2 2 (NME methodology ) | @™ Hrd= & 2. B 38 > 0 TR
¥ (surrogate value) | B~ B § i o g gh i o 2R A o R O~ B B2 107
AL 2T PG AR o TR AT G ARR Z"\’ TRE T REF IO S
Z e AR B AR R SRR R % AR T BT
FoF e AP HEG THEKD FRR (par‘ucular market situations,
PMS) | 5d Rz AP l% Téfiu%“@' FE R EARZ W A J'j;}‘i';“//f » X RFEM R
Wheort H s 3 N ¥ e R Aot o

PMS/}EIE]%,\ADAlJ‘zzl/’ lﬁ‘Lolz:Z;{lﬁgi @&ﬂivﬁﬂiﬁﬂﬁ\ﬁif‘_j ,
Fld TR Bk BRI G ALF T L ERY
P A LRt @ BRI F 2 R 7%%@#L1%%%%

LHHE R
ADA % 22 827 482 PMS > e AHH Al S 2 i3 A A WA 22 B
S PAGEEY T 0 2 - B2 A WTO § RRR L ABRER S m R 5 LR
2ot 2016 &£ ¢ WX EAEE » € KFED P AR D B AN TSR 2
e,k paei B - ?;;&EL 2 ,5‘1,” THBBIT RPN R AR N et B
AR TR E S N B A d F R o 7 SR 9F (government
1ntervent10n) Fl & s l!'/]E & p '% fez32d o 2 REE RN RH-PMS o~ L F '%
w2 gD

"2 PMS EJE S B Hede b RALK 0 F AL S RN o R F R AR F M E A

20 1d. 1418.
2 Id. 1414-15.
22 Yu Yessi Lesmana & Joseph Wira Koesnaidi, Particular Market Situation: A Newly Arising Problem

or a New Stage in the Anti-dumping Investigation? 14(2) ASIANJ. OF WTO & INT’LHEALTH L. & POL’Y
405, 407(2019).
B Id. at 409.
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REE R P 44 PMS G R G Fmanf i e B v FBPN D FE KL B
i % P (artificially 1ow) T E G e AAH A s (government
influence) ¥ 5 ¥ it g > HR A A AL G ER2Z FF o Z AT G AR
BRI D AWM TR T AT T FE Y P 2
2o Bul ko MY T EZ BAYF TG AR S S g
Ao H- MEEERART - LERLIFRL > LEHF G ekl iB i ORY
TE AT ETIBLHERE TEHESF A S E L BB SR 200k o f
SR FELE AL EL R A ABHE T BB EN L S
WAWrﬂﬁ&%kwg’ﬁﬁxﬁbﬁfﬁﬁf%?@@%‘“ﬁ% A
AL TR W RET @ FRRR AL AR RAT R TR FH S

ﬂﬁhﬁﬁlPMsx@%’fiiﬁ-~5Fﬂﬂmﬂ%x.fkpwﬁﬁ%iﬁ
Wﬁ%k;:\wmﬁ—ﬁgﬁé Hu M4 g 1R 2882 5%
o PHEENSRLpA LR LBz 2 h 500 d ?w’ﬁﬂﬁ&mé
PMS 2L W 8§ & Ad@olhofd A B2 25 E2F R L g 22 T2 7 4R
oA LERT TR ERERMH LGRS

.~\

(=) R TPEA 2 1323 % P48

# RA 2015 #3187 TPEA % PMS 3 » 42 ¥ # # (constructed value)
**ﬁﬁfii’% EUE R RTE LR ELFRT F AL AR Rt
e 2 AUGIAZEDIP FPUT P E/RY 24 A3 4P TERT
FPMSH A > FAR*FZRIFFEZNAEL A AZFERRIE D His 2
FEE o BB IR FRF ALY AFE R W ¢ (oil country tubular
goods, OCTG) & g4 .2 FEA AARR T o AR R j,—g—]]\ - ﬁ;fgrs OCTG * #
= &2 PMS % % m@iw&quawﬁ_f'?m4ji¢#o~ﬂﬁ§x4&@&ﬁ
NEXTEEL % ¥+ ¥ RR% ¥ % 2 e (Court of International Trade, CIT ) # 147
¥ WL ¥ L NEXTELL %77 o

& NEXTELL %% » $R¥> p &R R o -+ 212 kg SRiev

2 OCTG #2014 & 9 7 10 p 2% shfics Ml fi R - &3¢ s & o
WEFAF AT FAAGRG AL ASZ RPN F ] hw AR Hokwa htd
SAREEUEERP R AL -~ OCTG 2 R 4~ # % 4 4 # (hot-rolled
coil ) - FIH & AFcArZ A pbA 2 A S A2 #d;;\ﬁﬂwpiikﬁ
MY REA RS REFP A mE PREN 5 a e 5 =

2 AUSTRALIA GOVERNMENT, DEPARTMENT OF INDUSTRY, SCIENCE, ENERGY AND RESOURCE, ANTI-
DUMPING COMMISSION, DUMPING AND SUBSIDY MANUAL (2021), https://www.industry.gov.au/sites/
default/files/2021-12/dumping_and subsidy manual - december 2021.pdf.

% Id. at 29-30.

26 Id. at 37.

27 Nexteel Co., Ltd. v. U.S., 355 F. Supp. 3d 1336 (Ct. Int’l Trade 2019).
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OCTG # A f & #ft s 2 & F w2 F M andh (POSCO) B 773 & W vk
BB (strategic alliances) » R @ #4520 = A H & iv‘k ST S SN+ - 2
PR 4 R i o RET A R REN - r@zﬂ‘“ﬁmééﬁuwﬁmiﬁﬂ%% H
ER Y RE ST #G\ﬁ‘;}i’ﬁ B o Ak d o BRI L k35 TPEA
% 504 iEz i3 n o 'ﬁ%iwa, CRIEPR T AR SR Ris i
IS N E A A A TR hE R B R d - R R TR S 0 TS
B RS Fl 2 Ak 2 TG R B B 2 2 PP
CITs2l R 73302 L2 > 305 ol A% B L3212, 2Ra » 304 i
ERES-2/ SN IR A ﬁﬂ-c,zr%;aé P AR AL ST B Bk b
PR LT & Fp_:biip'r ORI o e A E K P et Fl R Aok
Sl SEE N raijZ-F'ixwa'K PR FEED A B r o HP o F g R
T l,—‘b%w‘ﬂfr%a‘ Pb— Bho FARINP o4 RGP R w AR AL A TRk
Moz gy e 53R o L X K dp D Wahie E MO R A rt K R
@4z ¥ 7 NEXTEEL # # OTCG 2 & 4 - # =% ﬁaawﬂﬁ@gﬁgﬂwuﬁﬁgu
B BN Wit e ¢ R pEA - BRI ER B R Frg S L
ﬁi%ﬁﬁ’fﬁwéﬁﬁﬁiiﬁﬁﬁim%°¥i’ﬁiéﬁ* Y RN
VETRR g R A B PN P TRELER LB ADT LT
B REER 2 M o bl MANERSHT Y P HST - R
TR L 2 —'L Frfudh s @Yy TASHERT S BB AZEASLPE
#EH W w*ﬁm»zm;yiﬁ@%@f¢ﬁxﬂ# 0o R
50 TR ARIR dj&fé AT bR 28 TR R OERGLEEART SR RG A
A EIL o R B H - FlF 1 F SR };%—;[Jq,ﬁ;’ 57 E 2T R A 2 SR
A T FIP A SRR TR ARV AT BRI R AT TR L
EE Lra B E %?*# e Lt

:lm

P ARRF ML RT T4 F Fh %ﬂ L F A E B RES A A
2 10d 4 CIT B f 2 w15 > B a30% PMS 2 i 2 At (=32, ¥ ¥ 4320 F

,ﬁ@%ﬁhL@Laleuﬁw#PMsﬂiﬂ“ﬁfﬁ@x?%&-ﬂﬁ°
Z o~ TR W RIS FAT RE 2 AT
(-) BRMREZ THZ PHRHE

FARDEL GRS BRRATRIEZAREES #2222 A 500 I CH

28 Certain Oil Country Tubular Goods from the Republic of Korea, 82 Fed. Reg. 18106 (Apr. 17, 2017).

2 Nexteel Co., Ltd. v. U.S. 355 F. Supp. 3d 1336, 1349 (Ct. Int’]l Trade 2019).

30 Id. at 1347-50.

31 Id. at 1351.

32 American Bar Association, International Legal Developments Year in Review: 2022, 57 THE YEAR IN
REV. 455, 467-470 (2023).
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o C Bt B EsA AR T 2 g BT frfe o o TS T vt 2B
R4¢ Pk (transnational subsidies) 3R3E° o - RFCf#f B L= & s MBEP £

¥2 40 ¥ SRR X 5 TP R4 RE (foreign subsidies) [ & T at W
# pb (extended subsidies) | o — dxm = o A F—ié»fffﬁ— RsCr#EE Bp A %i’é‘
BRRIL FIHA KRS 2 AN S EAHB fER LT o &

moood
pod ”’%’, g7 ER4hz 2R R R r._ﬁ-ﬂ\r]/‘i uﬂ{[ﬂ%i# B8 ek
KF2FBREMB 245 M- FERE IR BB IR JIE 2

EFEER-FASEP 2570 80 A2 BRI AL FAL -

TEE AE R a?i@ﬂ%@ﬁ%iﬁgyﬂaom9ﬁsE%#%é
B2 v 2 gigidai 5 (continuous filament glass fibre products) & B T ffirfih
B kY o BZSNT A RRADRETE R At pE o R Bt A
o BB BY WAL EFRER S RBE A FFELG kP R
Pho A & & A WAH-F - BRapciT o L“P#%Mﬁt% ZE* > XA H g
AR ARFRERFIER S FHREFE G BRI Bt p A0k
FERLEZE D F D AETPRL €2 AT BB AmP 2R EFLES
ERXmPH 2 R A ST frms Ad (FAF AL 5 L34 ) -
ﬁﬁﬁﬂkﬁmfin 7 FAT REAR 5 AT RE2 R 2 TR E R B2 PR
ARBE AR T A A - g - F“L

LS RAT RE S 4 R v‘ﬁ » & T+ 254 bk (upstream subsidy ) | 2. %24 ° + 7%
ARG ERMAES TTIA FATRFE2ZATRE > B &5 BRI RE2 b T F
PTG o PP R TR A P2 ARR Y X AR P EB & F
AL RPAEFE A D72 A EFRY T X3 ARJEL FHFEE T F
B3 AREIE > x5 T HEATRE (indirect subsidy) | o d *% SCM 5 & i
ARITLFMHBAFLEFELIFHEZEEF k- £F > FIM AR B EZ
Frim ™ o a4 & SCM s T ‘ﬁ%{é’rkﬂv G ML EE LG F

EEIRF > FRE-HEP BT 2ZFIE ¢ SHE (pass-through) % A =
“’ﬂﬁﬁmzx2?1%%@&£$ﬂ§”°_%ﬁ%ﬁ%@ﬁ%%@ﬂap&

|4

A

M

BOERF MR TR F 351.527 i “rdp 2 By W4T RE (transnational subsidies) £ % B ¢F BT
pEALRY] (Regulation of the European Parliament and of the Council on Foreign Subsidies Distorting the
Internal Market » FSR) @ #ifL2 ¢ B4¢ Bk (foreign subsidy ) #t%4 t s2iidple - ik i

bz arpks ”Lr/f@ﬂ’_a RAERIF 3 oo 30 14 .ilf@“'ﬁ‘“ L3 BRAZ A LT E vﬁc”’
ﬁym AL @ 8 F R TRAER 5 R R EFARREE N D 5 F8 B2 FoiR (7
LS \lﬂ«iﬁq ,:AF‘{ZH? °

3% MARC BENITAH, THE WTO LAW OF SUBSIDIES: A COMPREHENSIVE APPROACH 605 (2019).

35 Victor Crochet & Vineet Hegde, China’s ‘Going Global’ Policy: Transnational Production Subsides
under the WTO SCM Agreement, 23(4) J. OF INT’L ECON. L. 841 (2020).

36 Case T-540/20, Jushi Egypt for Fiberglass Indus. SAE v. European Comm’n, ECLI:EU:T:2023:91 (Mar.
1,2023).

37 19 U.S.C. § 1677(5).

38 MARC BENITAH, supra note 34, at 43-44.
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A TR ASPEBAF RNk E R EE PoRABR R LB AP
Ko WFEPBAFRLLANELT] BT AP IWB AR

h¥E A e s fe B BRAT RE YT AR RS PR AT 0 B ‘«Pjr?’?é-ﬂ;@ 2 RAL S
2 o

(=) % A i@z BRAWRER AL

WERF HH 2T gERAR S 351.527 i 4] 2P %y:mﬁaaéﬁzﬁljzn@
f"idt%‘l?&]ﬁ?&%af%“““ R BRI RPEAARL ARG A R
AWhECBREFECZARAFFAUSI X EEE v I 2RF - 2RTEZHE

mﬁ%%i@ﬁﬂoagﬂﬁy%ﬁawﬂg’$ %lﬂﬂaﬁvéjmfP# a,ﬂ
SEEATE Y ARk > 5 USDOC st P A M2 A RE A7 &0 B Meahd &

P W R R ) th R 2 R PR B AT REIE 0 i B2 B USDOC Jk ﬂpxﬂ
-aiﬁﬁ”oﬂ&’—EJW$§Wﬁ%1%ﬁJ§M$7@%7J PEAT LR 0 HET
E@ﬁ%mﬁéﬁﬁﬁﬁiiﬁﬁ%$ﬁﬂ*%7ﬁ%’T%Mﬁ%E Mo %
=R %gmﬁﬁﬁﬂ'%ﬁi%ﬁ’ oo FU o B RAT RE2 Rlen s B d
WAL & A 2 AR A 0 2 Ao S T R FATRE R JRARAT RE TR 2 2
EEAR i F;%\‘o

L'l

S~ ERF A2 T gRRARR 2 B2

- N MFRER TG mJEAL € WAL
(=) KR iT3 214

TRJEAL € MR AT 2 2 2 TR A A USDOC AR ¢ o B
3 T I R A F 2 R AA 75 (foreign government inaction that
benefits foreign producers) G2 PRAY PR IR L ifi&fﬁp 2
B ST AEAR 5 AR é REPN D B g ,__ar’{)"-]—‘/# T4 2 R o A
A R La? ez PRAEA T > WU FL G d BIRGRP P ii%n%‘ﬁa
TR e % bR r’é‘ﬁ:ﬂjﬂﬁ ¥ b oo PR N TR A T5 fa ™ Rl 2 7]
# 0 iEa FREREEAP D G R T et .
b33 ¥ k2 2 Emd ¢ 5 USDOC fafd > - Rpcfrd v 5 & a3 d 7 1
(¢ ZHEMAR) ~ A~ ¥FH 2 k2 %EPF (failure to enforce

3 Department of Commerce, Countervailing Duties, 63 Fed. Reg. 65348-01 (Nov. 25, 1998) (to be
codified at 19 C.F.R. pt. 351).

40 Proposed Rule, supra note 3, at 29858.

41 Id. at 29858-61.
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property (including intellectual property), human right, labor and environmental
protection) > € " MIZWBEP L FEZ LA S A Fla A2 FRERET O FH
oo Tt S E RPN RV RAEZ R ERT - A AF AR AR
('surrogate Value) EH AT BRI A AT R A F‘H [ =
BAEFTEZRAP P FHR2IED o TR AR E R B E R
T i’?ﬁ‘ﬁ*ﬁﬂ % 351.511 i w373 “,/TT:}.%EHF\ HHBRZFE TE - R
i THMAR (¢ R FEMAR) ~ A FH2RB2ZFERHTSD - £c
& 3 %7 T 4% (weak, ineffective, or nonexistent ) - ¥ 3% 3 2 T 4

PEEYRPE FANATeARNEET S ér_F‘fr"”’:}*”ﬁt‘ B S
BEARIZ I iE ¢ K IR '—ﬂrfc)"j—z xt;; T L LN B R S U

FRARWREAMAR (¢ FHEMAE) ~ 4R “%K%aii%ﬁj

¥ oAv o Srgl gy 1T G T }'a”v:“ H"i‘ﬁl—@ 12 ik

P

7

2-)‘
x
3
)

PP EEEEZ FE IR REZIRTRIEE I Aa SR Mg Y
A AN APE AT OBERPFITETRATIHAAKDER K

Lok R AT RZIRELERREERF AL > TS LR R o
W3 deop 2 8rpcfip2 2 T2 2 Rt AR AF2Z MG 05 2 2L AA4RED -7
flT B a4 AT > USDOC 2% 8 F T4k ¢ Wiz FAE L ¥ @ igsk » 7 2
ERePish o 2/ AMAAE - A FHEREERE > 2L USDOC 24§ %

i & ﬁ_:’J%‘rm? RN A W - I LA U U O
A USDOC B2 Fend B RHET P RIEPN 228275 » B WE#E
G117 5 53 & USDOC 2 e i i T £ FURS™ o B > 58 5 4 0 £ 352
A RFEREPEET AR CRTE N A R INPafEL ET o vy R0
=y

o

F_k‘m

() AT FMAR 2B 1
L. 373 B3 1% 5 24 RESE )

F4Fc i TR A F S ARE- B USDOC Az iz32d ¢ ip B | {47
jﬁﬁ&%ﬁéﬂm;ﬁ%’W&%ﬁ&ﬂﬁﬁ;méﬁﬁé’Wi%?iﬁﬁ
PEFERAHD LR BRSO AR DEEP 2 AP
Moo MFTRr2 A T ARG - fEATREX LA D AT A > k45 SCM b EF
LI@1)G) i 2 =2 % BB fod 2 LY 0 sefr oo » 2 L% & 4 ik

4 Antidumping and Countervailing Duties, 19 C.F.R. § 351.511(a)(2)(v), § 351.408(d)(1)(ii), §

351.416(g)(10), § 351.416(g) (11) (2024).

43 The Ministry of Econ. of Mex., Comments on FR Doc. #2023-09052 (July 10, 2023).

4 Final Rule, 89 Fed. Reg. at 20783.

% 19 U.S.C. § 1677(5) (“(D) The term “financial contribution” means—(ii) foregoing or not collecting
revenue that is otherwise due, such as granting tax credits or deductions from taxable income, . . .”).
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(government revenue that is otherwise due is foregone or not collected ) i+ sz 2

AR L 0 A AT RE o BRI E W DT ik ¢ L RSSO~ 2 L E A LS
{#FwomR > e t+_ USDOC 2. @33+ > £ RIPH-§ EREHYH A BP2
R~ &2 JAAFRSARE - BILG  WREBET BT 23052 0 B
ek BAR s ﬂ? R REE . T TGRS ) G N d s s
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¢ Proposed Rule, supra note 3, at 29859.
Y Id.

48 Final Rule, supra note 4, at 20828.

9 Id. at 20830.
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LR % 351.504 i 3 351.511 if & % ﬁ*?» b 553 2 A B F fudkefo 25 B 4o 02 3
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B4 & T4 P75 35k % (prevailing market conditions) | » & ¥ A 4% 2 fpdoie &
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-
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F AT RERE > W B R O H Rk e 4247 (crude palm oil ) o F PR 50 £ A2
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Lo

B
F_‘-

I

0 Id. at 20829.

31 Id. at 20830.

2 Id. at 20828.

33 Maverick Tube Corp. v. United States, 273 F. Supp.3d 1293, 1299 (Ct. Int’l Trade 2017).
3% Wilmar Trading Pte Ltd. v. United States, 466 F. Supp.3d 1334 (Ct. Int’l Trade 2020).
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- H R RKE GA S EF L (economic comparability ) 2. B 7P i a‘& i
¥ A A GDP i R A B vtz BT o i RERZF AR

FANALEPPERETETALI TR ;iéﬁ%“%fé P ERE §F AT AT

FER L L8 V*’“?zllpﬁm&”‘%fﬂ& %a@pﬁxu @8 o g
USDOC &% § 1m¢ﬁF£*A¢ﬁ Ly TR R R Y
BT ATABEP GNERE G IR #ﬂ,zjiéb’pr S22 M R
PEIREF S 2w

L f? T3 » TR HR2EELE

PR LA FHERL LEP R USDOC - rr:% I
351.408(d)#% + & USDOC @11 [ycird ieh | i 4 B H AP Hs Aa2 - 9.
% 351.408(d) (1)) FE2L T+ Z 7 20 AT - B JM F#ﬁ (s
#l%r’;‘fﬁ’fﬁ’fg) SAE S F R AR RS Et A 2K B A
ECRPFHSHF T2 LR AL F A e - B35 7 L% USDOC AT
FEI BORE T s M E 1*9&75#}5] 377%_ B2 WIEEGEP 2 (Lo A% ¢ 5 USDOC
s @”“M'““r‘*i*%fﬂé KRR T RS R g
FRAARBEIFRE FLZERIIRT LTI NMZ LTI AEY Hbhs

19 C.F.R. § 351.511(a)(2)(V) (“Exclusion of certain prices. In measuring the adequacy of remuneration

under this section, the Secretary may exclude certain prices from its analysis if interested parties have

demonstrated, with sufficient information, that those prices are derived from countries with weak,

ineffective, or nonexistent property [‘] including intellectual property [‘], human rights, labor, or

environmental protections, and that the lack of such protections would likely impact such prices.”).

%6 19 U.S.C. § 1677b(c)(1).

7 19 C.F.R. § 351, 408.

8 Hangzhou Spring Washer Co., Ltd. v. U.S. 387 F. Supp.2d 1236 (Ct. Int’l Trade 2005).

5 Adam Williams, What a Dump! The Current State of Antidumping Duty Calculations in Non-Market
Economy Cases, 32 EMORY INT’L L. REV. 433, 441-442 (2018).

% Proposed Rule, supra note 3, at 29860-61.
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##ﬁiﬁﬁi&?ll}f (labor wage rate) 5 i a2 35 A#S - K R

FRla F”ﬂ'm'é’*iﬁ#mlF'ffJaHi#ﬁaLﬁ’rﬂ“ FhabffEALED G
et ¥ E 2 @ 1S EAEYIEEFR TP T P s A 2
PRl I gt - AT L 2 A LR E VR R AR TR TR LA 7 3
POy hAT i FRERETAGROERIERET TFRRMNS > K

L E AR v'L'rssgﬂ& R B A e PR OFE > bldeiE F F B2 FE
o T BRI RS BT F T o F AR (R R 2
w @:{};Eﬁ;&&_aﬁ.‘w%k“;zﬁ;;aa s EHEIBRL ST HLER 2 2k
B 78EF 2L e

Bt AAL g R L B g 2 2T A WAL 0 AR SRR TF R 4

pe P EE AR BT IAIALF WP Y Lm0 BIX AR KA R TRID

61
62

Bernd G. Janzen, supra note 5.

Alexander V. Sverdlov, Change is Coming: What to Expect from the Recent Amendment to the Trade

Remedy Laws, 47 GEO.J. INT’L L. 161, 166 (2015).

63 Stephen C. Tosini, Trade Remedies and Climate Change: How the United States Can Use Its Buying
Power and Trade Laws to Encourage Clean Energy, 56 VAND. J. TRANSNAT’L L. 1005, 1023 (2023).

% Id. at 1021.

65 Ad Hoc Shrimp Trade Action Committee v. United States, 219 F. Supp. 3d. 1286, 1289 (Ct. Int’] Trade
2017).

% Id.
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67 Korean Iron and Steel Ass’n, Comment on FR Doc#2023-09052 (July 10, 2023), https://www.regul
ations.gov/comment/ITA-2023-0003-0007 (July 10, 2023)

Comprehensive and Progressive Agreement for Trans-Pacific Partnership art. 20.3.4, Mar. 8, 2018, 3346
UN.T.S. (“No Party shall fail to effectively enforce its environmental laws through a sustained or
recurring course of action or inaction in a manner affecting trade or investment between the Parties, after
the date of entry into force of this Agreement for that Party.”).

1d. art. 20.3.5 (“The Parties recognise that each Party retains the right to exercise discretion and to make
decisions regarding: (a) investigatory, prosecutorial, regulatory and compliance matters; and (b) the
allocation of environmental enforcement resources with respect to other environmental laws determined
to have higher priorities. Accordingly, the Parties understand that with respect to the enforcement of
environmental laws a Party is in compliance with paragraph 4 if a course of action or inaction reflects a
reasonable exercise of that discretion, or results from a bona fide decision regarding the allocation of
those resources in accordance with priorities for enforcement of its environmental laws.”).

Dan Cannistra, Expanding Trade Remedy Scope: Cross-Border and Public Policy Subsidies, 18(10)
GLOB. TRADE & CUSTOMS J. 372,374 (2023).

68

69

70
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> Hubb 3™ | &a o a2 A@ES R PM
SUEL o B PMS 2 38 %  AuAF ST 0 F1E - R PMS X A4 &
S RRTFAEPMSREA AL AEZZRIAIT LR 2R ARTUEY DY)
F Rl 22~ Z2RAREUSDOC i T PMS 2 dpdRA| - Flt > S @A
HisB L PMS Zd A 25 v BBEP L2 AXAFTHAL LK USDOC ¥ &
AL R PMS e TR 0 gkde i 287 PMS # x,«éﬁ E R A

N
1 3+
T

f?
"

(- )PMSz % &% 3

USDOC At} 7% 1% NEXTEEL % ¢ 2 .f2%2 H 9 7%
P18 p e iﬁ}u Tho 4 2222 PMS | WA Z Rz FH 232 0> 2 5%
By rizr F}-";’iﬁ% 351.416 52 TR S5k ininzg | > SOFEHT B (4
* SR A o % 351.416(a)iFF L ¥ & PMS ##-H A L - fAsEdl o T TS
o iw fadp - e - k5w (a circumstance or set of circumstances) 0 P
A -~ AR HA S Z T S22 48§ (sales prices) #F & 3 L
Slie BR SR e RS g v #E (proper comparison) ;& 2~ i % R
%ﬁ"ﬁﬁgﬁﬁ“vl** B REAAY BB ABREKEF YA

1 19 U.S.C. §1677b(a)(1)(B)(i).

2 19 U.S.C. §1677(15).

3 19 U.S.C. §1677b(e).

" Id.; An Act, Pub. L. No.114-27, §504, 129 Stat. 362, 385.

7> Department of Commerce, Determining the Existence of a Particular Market Situation That Distorts
Cost of Production: Advanced Notice of Proposed Rulemaking (PMS ANPR), 87 Fed. Reg. 69234 (Nov.
18, 2022).
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Proposed Rule, supra note 3, at 29862.
7 19 C.F.R. §351.416(h).

8 Proposed Rule, supra note 3, at 29875.
° Final Rule, supra note 4, at 20792.
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8 Id.

81 Proposed Rule, supra note 3, at 29862.

82 19 C.F.R. §351.416(d)(3)(v) (“information that property [‘]including intellectual property[’], human
rights, labor, or environmental protections in the subject country are weak, ineffective, or nonexistent,
those protections exist and are effectively enforced in other countries, and that the ineffective
enforcement or lack of protections may contribute to distortions in the cost of production of subject
merchandise or prices or costs of a significant input into the production of subject merchandise in the
subject country...”).

8 Proposed Rule, supra note 3, at 29862.

21



BEEETEEH RS g

FRAFE G R (L mﬁim R NEE N T LRSS

B7F T 8724 20 P38 d/ EGF 14 v (LA RAY
Wz Ef&22 AL F8Fd0d g ﬂ\_xa‘wfﬁw"#kf ZRZ BN e R
E R Nt ?%%%ﬁﬂ’iiwmﬁwﬁa  E AR T ARIRE L
WEZ P ATAHAR  F 2 RRFRET o L RREL ik FEDAT
T
[

PORRBARNORA G EF AR 2k o FAANRIET 0 AT A J&%Eﬁ’ e
ME LU ERAPF TR FRENERE R BT AL T 7 ZE3H/H - AR EFTILR
Mz B2 s ~8 & kBN Fp f&ﬁ&*@ﬁﬂiﬂ 2 £ R R R
R LR A e FP ARBARAY 5 FAANMATRTY > VURH I EFF 2
Fow TAN P FAMASITREZRZLAFHE A A2 FEPF 0
FEFAZRFEFTIE L \;Tfu;i A A E 7ol it /] 7 (economically
comparable countries ) 2. & A2 % | ’%%'J‘l i‘ﬁ"‘f-@ R Eﬁ'&]ﬁ?‘ i REREZ F R

87

o

r‘\

“,ff"l i )77 USDOC # %4 engalet » h=xig & 750 USDOC % £+ &
T o LB HEPMS PF o 1T M %A F g4 ,LEDOC 2|5 B2 %

FA 2 R E A AWHE TG PER > 7 g FRFTRALE - A
AZBE TP EFT RLFN NBEALERE T E R P2 o Ak R
351.416(d)4)(1)2 R% > it Lk b A d 2 B FA T AHEL S A 4T
FAEERAE Y PMS 2. 3% o b~ %2 R p 0% Bt NEXTEEL %% 2 B2 > f3%
0 5 EPC P APMS ¥ Ao b sc kT AR LR A4 T
Hho 2 A2 PMSina I8 - B E 142 F& > USDOC i@ 2 4 4 %o

N

(=) PMS 2 # it

A AR A SRR S AL HR R o BT Ok T R TR R AL
R (partlcul r) 2% FoRiw o PMS G HEF TS F3 AP A LB
T2 S ANE g\.ﬁ’_‘%y\_@ y FT IR &;—;{%;m,:ﬁ“%g\gﬂ%* TEEA NPT
Ago B ZLEBER N C B FEd2 F1EY o % 351.416(e)iF 2 R T AR
e A ey %’@Q?HT@W-—‘%@ XRF2L AT EABKER T
HFERFTME D A RRRE T HFV N T AR R gk s Fpt
%#ﬁ*@ﬁplkmﬁi.”%ﬁ%ﬁ% T2 s S e FoRk s
P-RPT VARG EFTEE  FIP e B EET EY VAN K k2

8 Final Rule, supra note 4, at 20788.

8 Id. at 20789.

8 19 C.F.R. § 351.416 (d)(3)(v) (“...For purposes of this paragraph (d)(3)(v), the Secretary will normally
look to cost effects on same or similar merchandise produced in economically comparable countries in
analyzing the impact of such protections on the cost of production™).

87 Final Rule, supra note 4, at 20789, 20793.

8 Proposed Rule, supra note 3, at 29863.

8 Id. at 29863-64.
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2 Id.
9 Husteel v. U.S., 426 F. Supp.3d. 1388 (Ct. Int’l Trade 2020).
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% Id. at 1391-92,

% 19 C.F.R. § 351.527 (“Except as otherwise provided in section 701(d) of the Act [*]subsidies provided
to international consortia[’] and section 771A of the Act [‘Jupstream subsidies[’], a subsidy does not
exist if the Secretary determines that the funding for the subsidy is supplied in accordance with, and as
part of, a program or project funded: (a) By a government of a country other than the country in which
the recipient firm is located; or (b) By an international lending or development institution.”).

% Proposed Rule, supra note 3, at 29870.

%7 19 U.S.C. § 1671 (“the administering authority determines that the government of a country or any
public entity within the territory of a country is providing, directly or indirectly, a countervailable
subsidy with respect to the manufacture, production, or export of a class or kind of merchandise
imported, or sold (or likely to be sold) for importation, into the United States”).
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% Commission Implementing Regulation (EU) 2020/870, of 24 June 2020 imposing a definitive
countervailing duty and definitively the provisional countervailing duty imposed on imports of
continuous filament glass fibre products originating in Egypt, and levying the definitive countervailing
duty on the registered imports of continuous filament glass fibre products originating in Egypt, 2020
0O.J. (L 201).

9 Regulation (EU) 2016/1037 of the European Parliament and of the Council of 8 June 2016 on protection
against subsidised imports from countries not members of the European Union, 2016 O.J. (L 176).

100 Case T-540/20, Jushi Egypt for Fiberglass Indus. SAE v. European Comm’n, ECLI:EU:T:2023:91, § 39
(Mar. 1, 2023).

101 International Law Commission, Responsibility of States for Internationally Wrongful Acts 2001, UN
Doc. A/56/49(Vol. I)/Corr. 4 (Dec. 12, 2001) (” Conduct which is not attributable to a State under the
preceding articles shall nevertheless be considered an act of that State under international law if and to
the extent that the State acknowledges and adopts the conduct in question as its own”).
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102 Commission Implementing Regulation (EU) 2020/870, supra note 98, paras. 73-76.

103 Case T-540/20, Jushi Egypt for Fiberglass Indus. SAE v. European Comm’n, ECLI:EU:T:2023:91, § 70
(Mar. 1, 2023).

104 Id. para. 58.

105 1d. para. 68.

106 Government of Korea, Comments on the Notice of Proposed Rulemaking: Improving and Strengthening
the Enforcement of Trade Remedies Through the Administration of the Antidumping and
Countervailing Duty Laws, Comment on FR Doc # 2023-09052, https://www.regulations.gov/comment/
ITA-2023-0003-0031 (last visited June 23, 2024).
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107 Appellate Body Report, United States — Final Countervailing Duty Determination with Respect to
Certain Softwood Lumber from Canada, para. 101, WTO Doc. WT/DS257/AB/R (adopted 19 Jan.
2004).

108 Appellate Body Report, Untied State — Definitive Anti-Dumping and Countervailing Duties on Certain
Products from China, para. 444, WTO Doc. WT/DS379/AB/R (adopted 11 Mar. 2011).

109 Appellate Body Report, United States — Countervailing Measures on Certain Hot-Rolled Carbon Steel
Flat Products from India, para. 4.157, WTO Doc. WT/DS436/AB/R (adopted 19 Dec. 2014).

110 SCM Agreement, art. 1.1 (“For the purpose of this Agreement, a subsidy shall be deemed to exist if:
(a)(1) there is a financial contribution by a government or any public body within the territory of a
Member []referred to in this Agreement as ‘government[’] . . ..”).
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" Gary N. Horlick, An Annotated Explanation of Article I and 2 of the WTO Agreement on Subsidies and
Countervailing Measures, 8 (9) GLOB. TRADE & CUSTOMS J. 297, 298 (2013).

112 Panel Report, United States —Definitive Anti-Dumping and Countervailing Duties on Certain Products
from China, para. 8.67, WTO Doc. WT/DS379/R (adopted on Mar. 25, 2011).

113 Sungjoon Cho & Wentong Zhen, Interfacing Twin Capitalisms: A Communitarian Approach, 58 TEX.
INT'LL. J. 97, 123 (2023).

14 Bernd G. Janzen, supra note 5.
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Abstract

The unprecedented global public health emergency triggered by the COVID-19
pandemic, coupled with the subsequent challenges of accessing medical supplies and
resources, has once again thrust the debate between the reconciliation of rights related to
public health and health into the limelight. Throughout the pandemic, neither the Doha
Declaration on the TRIPS Agreement and Public Health nor Article 31bis of the TRIPS
Agreement provided a satisfactory solution to resolve the need for access to medical
products across countries. Post-pandemic, the World Health Organization (WHO) has
taken proactive measures to strengthen global resilience to pandemics. It has done so by
amending the International Health Regulations (hereinafter IHR 2024) and negotiating
the International Treaty on Pandemic Prevention, Preparedness, and Response
(hereinafter Pandemic Agreement). This paper shall analyze the access-to-medicine-
related amendments and proposals made in THR 2024 and the draft articles of the
Pandemic Agreement and shall address the possible impacts of these provisions on the
WTO regime.

Keywords: Pandemic Agreement, TRIPS Agreement, Access to Medical Products, ITHR
2024
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10" Adam Mossoff, Rethinking the Development of Patents: An Intellectual History, 1550-1800, 52(6)
HASTINGS L.J. 1255 (2001); Edmund W. Kitch, The Nature and Function of the Patent System, 20(2) J.
L. & ECON. 265 (1977); Peter S. Menell, Property, Intellectual Property, and Social Justice: Mapping
the Next Frontier, 5 BRIGHAM-KANNER PROP. RTs. CONF. J. 147 (2016).

Mark A. Lemley, Economics of Improvement in Intellectual Property Law, 75(5) TEX. L. REV. 989,
993-994 (1997); Alan Devlin & Neel Sukhatme, Self-Realizing Inventions and the Ultilitarian
Foundation of Patent Law, 51(3) WM. & MARY L. REV. 897, 897-899 (2009); David S. Olson, Taking
the Utilitarian Basis for Patent Law Seriously: The Case for Restricting Patentable Subject Matter, 82
TEMP. L. REV. 181, 181-184 (2009).

12 Sigrid Sterckx, Can Drug Patents be Morally Justified?, 11(1) SCI. & ENG. ETHICS 81 (2005); COMM’N
ON INTELL. PROP. RTS., INTEGRATING INTELLECTUAL PROPERTY RIGHTS AND DEVELOPMENT POLICY
29-30 (2002), http://www.iprcommission.org/papers/pdfs/final_report/ciprfullfinal.pdf; INT’L FED’N OF
PHARM. MAR. AND ASS’N, THE CHANGING LANDSCAPE OF ACCESS TO MEDICINES 50 (2012),
https://www.ifpma.org/wp—content/uploads/ZO23/01/i2023_ChangingLandscapes—Web.pdf. FEL

& B R pIFRATE AESIEd £ 3 4pF o See generally, Giuliano G. Castellano & Andrea Tosato,

Commercial Law Intersectzons 72 HASTINGS L.J. 999, 1040-1042 (2021). #* ¢} > & J4g chikFas 4t
WA ENY RS K "EHE o BRI ERE A ADFRTERELY B LS A%
2.3 5 T ORA MARIE BYSTROM & PETER EINARSSON, TRIPS CONSEQUENCES FOR DEVELOPING
COUNTRIES  IMPLICATIONS FOR  SWEDISH DEVELOPMENT  COOPERATION 12 (2001),
https://www.researchgate.net/publication/253376473 TRIPS Consequences for developing_countries

Implications_for Swedish_development cooperation.



B PHEAEFLAFEMA RELA:
#F3t (IHR2024) r2 2 (4R f7pth L) % % WTO/TRIPS 2 2 ¢ e

£) cled WAL JHETEEA KA - AN HE L JER Y ol 8 8
PR W A E ] B B Uk Y 3 R AR YA L

e LR ﬁéﬁm“%%%(WMHMMJ%%Q%%’iéH@%w_ﬁ
EoLREEXENE PR R ES JIEA L R T L L RRFERT 2
Mgt e B9 o i NFER BT T M A AR DR L LA

Mo R ERA B LR R T S A RS R T i
B FIE T G L S AP E R RS R kT o L R
PHOFEASLTE T B RER o & 7R AL |
ZRY P v A AHEEAREARTY  BEH L 5 IR Fhen
Pl R EEAFEMEOE B2 20 B REr o F T H ok
B~ RGEERE o § ¥ R RSO AU HE B2 £ RS
;@@@rﬁg$y%m$m§@§m,vd%ﬁ%&%ﬁ%ﬁ%‘?ﬁﬂ
TR IRGE LokYp 0 PR BRI U F R 2 R B 2 i R
ENERIE Ll~é§’5#ﬁ$§%?ﬁl7?i*ﬁﬁ?fﬂ%wﬁ%fi AR AF R ERHEE
RS B RE o vy FR A RERGEOR Y A R A HE I HERER
@Fwwgwowmﬁﬁéﬁuﬂ%%%%ﬁ%ﬁﬁ“%’*”ﬂﬁmi‘ﬁﬁﬂ‘
B3L7 ~ BRI AAZPE LFERS FRARNUS 2 EY CHARK S
mzm;ugﬂﬁﬁﬁﬁw'iﬁﬁﬁ’ %wﬂﬁﬁnﬁiﬂ’iﬂmk%%
L %Fpgﬂ@,a—%ﬁv*§ i 2 ﬂﬁ%ﬂﬁﬁﬁﬁ 2 g
£ i
£

)
T
F}.
S
il
=

A=
(\x

(\x

3 #

BLAR R E L RO R R O S S EETIL R ERERIE LA AR 0 i T
PR %?%ﬁﬁwﬁﬁﬁ’*ﬂ& P ﬂﬂ#?gﬁﬁﬁ#éuiﬁgﬁ
AEBRAfr2 § e 2 PR REFRE ¥%?%Mﬁﬁxﬂ%n?¢
WE S EH 4 P IRTEHAB LT FPEZAP O ETF N EFR > 2108 &

*m \w"’%

See Carlos M. Correa, Public Health and Patent Legislation in Developing Countries, 3 TUL. J. TECH.
& INTELL. PROP. 1, 6 (2001).

Jean-Paul Gaudilliere, How Pharmaceuticals Became Patentable: The Production and Appropriation
of Drugs in the Twentieth Century, 24(2) HiST. & TECH. 99 (2008).

Brin Anderson, Better Access to Medicine: Why Countries are Getting “Tripped” up and Not Ratifying
Article 31-Bis, 1(2) J. L, TECH. & INTERNET 166, 168—170 (2010).

16" Graham Dutfield, The Pharmaceutical Industry, the Evolution of Patent Law and the Public Interest: A
Brief History, in EMERGING ISSUES IN INTELLECTUAL PROPERTY 109, 122-124, 135-146 (Guido
Westkamp ed., 2007).

Ezinne Mirian Igbokwe & Andrea Tosato, Access to Medicines and Pharmaceutical Patents: Fulfilling
the Promise of TRIPS Article 31bis, 91(5) FORDHAM L. REV. 1791, 1803-1804, 1806—1809 (2023).
John M. Wechkin, Drug Price Regulation and Compulsory Licensing for Pharmaceutical Patents: The
New Zealand Connection, 5(1) PAC. RIM L. & PoL’Y J. 237 (1995); Joel Lexchin, Pharmaceuticals,
Patents, and Politics: Canada and Bill C-22,23(1) INT’L J. HEALTH SERVS. 147 (1993).

% D.C. Jayasuriya, Pharmaceuticals: Patents and the Third World, 22(6) J. WORLD TRADE 117, 120
(1988); Igbokwe & Tosato, supra note 17, at 1804-1805.

Igbokwe & Tosato, supra note 17, at 1804-1805; Carolyn S. Corn, Pharmaceutical Patents in Brazil: Is
Compulsory Licensing the Solution?, 9(1) Bos. UN1v. INT’L L. J. 71, 71-75 (1991); Kumariah
Balasubramaniam, Pharmaceutical Patents in Developing Countries: Policy Options, 22(19) ECON. &
PoL. WKLY. 103, 113-115, 117 (1987).

Igbokwe & Tosato, supra note 17, at 1805.

20

21



BEEETEEH RS g

BT cREFELTEMAEFRE2ZY 4 > 2P 1883 & §72 (FEL ¥
1A " % o X (Paris Convention for the Protection of Industrial Property » 12+ {4
HeHFH) ) AP - FROPHAED AT HFGY  BERFZ R
fek fIRAERRMA L Er » BREFEJIORAEE T § i foffl 2o
*A’é’
¥ A

R

=
lid
e

>‘mﬁ%@ﬁ# HEHAEM AR - Py fodon

2o R A THROGE A OREAELN AT ARL IR TN 5
FlB AR E B AZIEN T ORGSR KL B )Y %ﬁ R %2 e
LR Y PR ?F mybiﬂ P ABERE - FTTHFIY289> bt ¢
HY R EREHEIL R Ry ﬁfw?“?4ﬁrvﬁr’ﬁﬁ%m%1ngm%
mgz@ ~ s KR ;ﬁ'-'ig o R3S B A A URa g ) ﬁa@ SRR R R
| Al SMAER AT »rAasa B d S8 ERLJHEn- P RFBE

2%

*:n
__,
e\ﬂ'

)

=
s

N
o
)

b

T
1331

\

N
I

EEaAMN AR R B FRACHFREP LI AL L IR
EnE R B BRI RR RO s R R

B m v g R BRI E R I R et
BoemF LR A fRAHEERELSE B LEHNTER
2P RN ERHZEASREFEREZRBLE ) (EEJIRPL
FEE L P Ap FIRE o NEF 1980 & RACF EA L HFEL JIREL 50
1 FEAE RS EHAHHLJIFEL SR

« TRIPS 5 24 & 1B AR H L2 B fol 2
(=) $HTEM A 5~

EEFER I EMIG ) ERW 1994 v g2 (B PR L R TS
“:.f“ % %_ (Marrakesh Agreement Establishing The World Trade Organization ) >> ¢
2, EFHFEMAREEL L0 B bR RL - C T HIRTRIPS {22

22 Paris Convention for the Protection of Industrial Property, Mar. 20, 1883, 882 U.N.T.S. 305 [hereinafter
Paris Convention].

2 Igbokwe & Tosato, supra note 17, at 1803. % TRIPS % %if * % > F 4246 50 B & T F g
‘$ % iRFE 2 ¢ > ¥ 4 A ¢ UNITED NATIONS DEV. PROGRAMME, HUMAN DEVELOPMENT REPORT
2001: MAKING NEW TECHNOLOGIES WORK FOR HUMAN DEVELOPMENT 106 (2001),
https://hdr.undp.org/system/files/documents/hdr2001en.pdf.

24 Patrick Marc, Compulsory Licensing and the South African Medicine Act of 1996: Violation or
Compliance of the Trade Related Aspects of Intellectual Property Rights Agreement?, 21(1) N.Y. L.
ScH. J. INT’L & COMPAR. L. 109, 112-113 (2001); Laurence R. Helfer, Pharmaceutical Patents and the
Human Right to Health The Contested Evolution of the Transnational Legal Order on Access to
Medicines, in TRANSNATIONAL LEGAL ORDERS AND HUMAN RIGHTS LAW 311, 314 (Terence C.
Halliday & Gregory Shaffer eds., 2015); Olugbenga A. Olatunji, Historical Account of Dwindling
National Flexibilities from the Paris Convention to Post-TRIPS Era: What Implications for Access-to-
Medicines in Low-and-Middle-Income-Countries?, 25(2) J. WORLD INTELL. PROP. 391-411, 392-393
(2022).

25 Helfer, supra note 24, at 314.

26 Marrakesh Agreement Establishment the World Trade Organization, Apr. 15, 1994, 1867 UN.T.S. 154.



B PHEAEFLAFEMA RELA:
#F3t (IHR2024) r2 2 (4R f7pth L) % % WTO/TRIPS 2 2 ¢ e

A

g M’ﬁr%ﬁmé%%%aﬁ%%’ LR HTEMARRE LY R EAA
T B 2. lE?l’ 4‘111%/? FE a4 i@ ‘/‘b"iﬁ&:"f"?a‘}i i&"&?i'w% \Tjg,r, R R4 i
I N o T R A R R ’I““ WTO ¢ A2 FFEM AL
242 N (TR ¥4 TRIPS $2 727 8 B 4nsg * o 4 dde 2 12?7 -

poi)
=

7
~

Erd

& TRIPS 527 » £ AArEMA S § W R SRR > e £ F T

SRR SURRN B A L ém:”l B TR TR L
33 %:ﬁi;}f;’? TRz w3 s B K %E’ﬁ B2 A (7 5 2 e R
Pod 2% TRIPS 2% 2% - £ h £ M AR B Fe? F20 - 0E 2 9ER%
A3 WTO T 44347 £ 54 4 %g gt 2 kG fTH) L0 Fl WTO ™ 2 TRIPS
G E S A SN LS %’ﬁﬁﬁaﬁﬁﬁéﬁﬁiﬁkﬁm’ﬁ
% WTO —u;'qug RACESF1E 2 &g a4 - TRIPS #2 35k 5 # 7 &

A2 R E I WTO EHT B 1F {5 »fy 737 .

B2 X TRIPS #52* 1995 # 1 % 1 p 23> @ - 4 WTO ¢ R § &3 & 1996
E 17 1 PR AR LR AAHES L LR TR EL I
Pﬁmnkﬁ TRIPS T‘v‘: L-@ j’\tl A F'f ”’Pﬁ Lﬁ;iﬂ ]’L_‘ ;Eé-m.é; Af]Jg' >138 |

TRIPS &% 7 & fF % Fig{rh, ~~Eﬂf$s§%@o Fa- s phag *w o

B Y B R RIEe4es wile £9 % TRIPS {2 2& fehg g™ éﬁf*?@)ﬁflﬁ
3 B 7 TRIPS 15 2 { % £ %7 10&@1?@?; 2006 # 17 1 p%> & 2001 &
HepE g7 2 (& ;;»&}i?‘”ﬁ»ﬂ?\i‘?ﬁ%ﬁ 2 B £ 3 2016 & ]

%7 SIMON LESTER, BRYAN MERCURIO & ARWEL DAVIES, WORLD TRADE LAW: TEXT, MATERIALS AND
COMMENTARY 741 (2d ed. 2012).

2 TRIPS arts. 9-14.

29 TRIPS arts. 15-21.

30 TRIPS arts. 22-24.

31 TRIPS arts. 25, 26.

32 TRIPS arts. 27-34.
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Make COVID Vaccines Possible. It Could Soon Disappear, FORBES (Feb. 5, 2024),
https://www.forbes.com/sites/sallypipes/2024/02/05/this-policy-helped-make-covid-vaccines-possible-
it-could-soon-disappear/; Christopher Borges, TRIPS Waivers and Pharmaceutical Innovation, CTR.
FOR STRATEGIC AND INT’L STUD. (Mar. 15, 2023), https://www.csis.org/blogs/pers
pectives-innovation/trips-waivers-and-pharmaceutical-innovation.

115 See Council for Trade-Related Aspects of Intell. Prop. Rts., Waiver From Certain Provisions of the
TRIPS Agreement for the Prevention, Containment and Treatment of COVID-19, WTO Doc.
IP/C/W/669/Rev.1 (May 25, 2021) [hereinafter TRIPS Waiver Proposal].

16 See Countries Obstructing COVID-19 Patent Waiver Must Allow Negotiations to Start, MEDECINS SANS
FRONTIERES (Mar. 9, 2021), https://www.msf.org/countries-obstructing-covid-19-patent-waiver-must-
allow-negotiations.

W7 See Quad’s Outcome Document on IP COVID-19 Response Made Public, WTO (May 3, 2022),
https://www.wto.org/english/news e/news22 _e/trip 03may22 ehtm. ¥ £ A5~ @4 WTO
12 BvEagRiiEL TEF R M2 EM AR L LIRSk PR B
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118 Amiti Sen, WTO MC13: TRIPS Waiver for Covid-19 Diagnostics, Therapeutics Unlikely, BUSINESSLINE
(Feb. 14, 2024), https://www.thehindubusinessline.com/economy/wto-mc13-trips-waiver-for-covid-19-
diagnostics-therapeutics-unlikely/article67846053.ece.

119 Amalie Holmgaard Mersh, Deadline for COVID-19 Diagnostics, Therapeutics Waiver to Be Extended,
EUACTIV (Dec. 21, 2022), https://www.euractiv.com/section/health-consumers/news/deadline-for-
covid-19-diagnostics-therapeutics-waiver-to-be-extended,/.
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120 See WTO Members Secure Unprecedented Package of Trade Outcomes at MC12, WTO (June 17,2022),
https://www.wto.org/english/news_e/news22 e/mcl12 17jun22 e.htm.

12l Andrew Green, WTO Finally Agrees on a TRIPS Deal. But Not Everyone is Happy, DEVEX (June 17,
2022),  https://www.devex.com/news/wto-finally-agrees-on-a-trips-deal-but-not-everyone-is-happy-
103476; WTO Vaccine Deal: “A Technocratic Fudge Aimed At Saving Reputations, Not Lives”,
Campaigners Say, PEOPLE’S MED. ALL. (June 17, 2022), https://peoplesmedicines.org/resources/media-
releases/wto-reaction-2022/.

122 Green, surpa note 121.

123 Weronika Strzyzyfiska, WTO Fails to Reach Agreement on Providing Global Access to Covid
Treatments, GUARDIAN (Feb. 14, 2024), https://www.theguardian.com/global-development/2024/feb/
14/wto-fails-to-reach-agreement-on-providing-global-access-to-covid-treatments.

124 The Future of the International Health Regulations, 10(7) LANCET GLOB. HEALTH €927 (2022); Morten

Broberg, A Critical Appraisal of the World Health Organization’s International Health Regulations

(2005) in Times of Pandemic: It Is Time for Revision, 11(2) EUR. J. RISK REG. 202, 205-206 (2020);

Gian Luca Burci, The Legal Response to Pandemics: The Strengths and Weaknesses of the International

Health Regulations, 11(2) J. INT’L HUMANITARIAN LEGAL STUD. 204, 211-216 (2020); Gian Luca Burci

& Mark Eccleston-Turner, Preparing for the Next Pandemic: the International Health Regulations and

World Health Organization during COVID-19, 2(1) Y. B. INT’L DISASTER L. ONLINE 259, 271-284

(2021); Myungsei Sohn et al., The Problems of International Health Regulations (IHR) in the Process

of Responding to COVID-19 and Improvement Measures to Improve Its Effectiveness, 3(2) J. GLOB

HEALTH ScI. 1 (2021). { % # B »* IHR 2005 £ AL ®k2 47> 7 £ L2 B2 > HREFEL

P2 FBEEBEAL R X EEHE 385 18 > F 111-157 (2009) -
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e T 4 B A % ¥ % B ¢ Milly-Gloria Itangivyiza, Revision of the International Health
Regulatzons (2005) and the WHO Pandemic Agreement, EUR. CTR. FOR L. & JUST., https://eclj.org/
geopolitics/un/revision-of—the-international health- regulations 2005-and-the-who- pandemic—
agreement (last visited July 8,2024). 3 B (IHR2005) 2z 237022 (=it 7 pts ) 77 L2 3
8. % o See generally Ronald Labonté et al., A4 Pandemlc Treaty, Revised International Health
Regulations, or Both?, 17 GLOBALIZATION & HEALTH 1 (2021).
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126 WHO, International Health Regulations (2005), Seventy-seventh World Health Assembly Agenda Item
13.3, A77/A/CONF./14 (June 1, 2024) [hereinafter THR 2024]. i & > B o % 4L {5 (7 (& *
International Health Regulations (2005) » % 7 % %W/#2 (IHR 2005) 2. £ B » A= ¥ 1 15~ 35
1 (IHR 2024) #z o

1274 8 (IHR 2024) 2 & 2 4 522333 » 7 4 & © Chloe Searchinger, The New Amendments to the
International Health Regulatzons, THINK GLOB. HEALTH (June 4, 2024), https://www.thinkglobalhealth.
org/article/new-amendments-international-health-regulations; Caroline Foster, Compliance and
Accountability Mechanisms in the 2024 Revisions to the WHO International Health Regulations (2005),
EJIL: TALK! (June 21, 2024), https://www.ejiltalk.org/compliance-and-accountability-mechanisms-in-
the-2024-revisions-to-the-who-international-health-regulations-2005/.

128 World Health Assembly Agreement Reached on Wide-Ranging, Decisive Package of Amendments to
Improve the International Health Regulations, WTO (June 1, 2024), https://www.who.int/news/item/01-
06-2024-world-health-assembly-agreement-reached-on-wide-ranging--decisive-package-of-amendments-
to-improve-the-international-health-regulations--and-sets-date-for-finalizing-negotiations-on-a-proposed-
pandemic-agreement.

129 Id

130 Id
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Ak ;ﬁ»L ZHEE 0 TG 2 ehp Aol o See Angus Dawson & Marcel Verweij, Solidarity: a
Moral Concept in Need of Clarification, 5(1) PUB. HEALTH ETHICS 1, 1 (2012). 7 B "H.% |, #24 &
SEFEI BT FE > ¥ ¥ 44 ! UNIV. OF TORONTO JOINT CTR. FOR BIOETHICS, STAND ON
GUARD FOR THEE: ETHICAL CONSIDERATIONS IN PREPAREDNESS PLANNING FOR PANDEMIC INFLUENZA
(2005), https://jcb.utoronto.ca/wp-content/uploads/2021/03/stand_on_guard.pdf. " B.% | &7 F % &
T ET R FE TS VR ERA 2P EREPLA 5 see Caesar Alimsinya Atuire & Nicole
Hassoun, Rethinking Solidarity Towards Equity in Global Health: African Views, 22(1) INT’L J. EQUITY
HEALTH 52, 60 (2023).
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133 WHO, COVID-19 Strategic Preparedness and Response Plan, Ref. No. WHO/WHE/2021.02 (Feb. 24,
2021), https://iris.who.int/bitstream/handle/10665/340072/WHO-WHE-2021.02-eng.pdf?sequence=1.

134 LANCET GLOB. HEALTH, supra note 124, at €927.

135 Lawrence O. Gostin, Roojin Habibi & Benjamin Mason Meier, Has Global Health Law Risen to Meet
the COVID-19 Challenge? Revisiting the International Health Regulations to Prepare for Future
Threats, 48(2) J. L., MED. & ETHICS 376, 376, 379 (2020).

136 LANCET GLOB. HEALTH, supra note 124, at €927; Allyn L. Taylor et al., Solidarity in the Wake of
COVID-19: Reimagining the International Health Regulations, 396(10244) LANCET 82, 82—83 (2020);
Two Vital Next Steps for Global Solidarity & Equity: Newly Amended IHRs and a Roadmap Ahead for
the Pandemic Agreement, Pandemic Action Network (June 4, 2024), https://www.pandemicactionnet
work.org/news/two-vital-next-steps-for- global solidarity—and—equity newly-amended-ihrs-and-a-roadmap-
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137 THR 2024, supra note 126, art. 13.7.
138 Id. art. 13.8.
139 Id. art. 13.8(a).
140 14 art. 13.8(b)
4114, art. 13.8(c).
92 14 art. 13.8(d).
143 Id. art. 13.8(e).
144 I1d. art. 13.9.
145 Id. art. 13.9(a).
146 4. art. 13.9(b).
47 Id. art. 13.9(c).
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148 14 arts. 15.2, 16.1.

49 Id. arts. 15.2bis, 16.2 (“art. 15.2bis: The Director-General, when communicating to States Parties the
issuance, modification or extension of temporary recommendations, should provide available
information on any WHO coordinated mechanism(s) concerning access to, and allocation of, relevant
health products, as well as on any other allocation and distribution mechanisms and networks.; art. 16.2:
The Director-General, when communicating to States Parties the issuance, modification or extension of
standing recommendations, should provide available information on any WHO coordinated
mechanism(s) concerning access to, and allocation of, relevant health products as well as on any other
allocation and distribution mechanisms and networks.”).

150 Id. art. 17 (“When issuing, modifying or terminating temporary or standing recommendations, the
Director-General shall consider: . . . (d bis) availability of, and accessibility to relevant health products”).

51 1d. art. 18.3 (“Recommendations issued by WHO to State Parties shall, as appropriate, take into account
the need to: (a) facilitate international travel, particularly of health and care workers and persons in life-
threatening or humanitarian situations. This provision is without prejudice to Article 23 of these
Regulations; and (b) maintain international supply chains, including for relevant health products and
food supplies.”)
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152 Id. art. 44(2 ter).

159 k< 247+ 122023 & 10 ? 3 1 enf 4K & (negotiation text) % i #h o WTO, Draft, Negotiating
Text of the WHO Convention, Agreement or Other International Instrument on Pandemic Prevention,
Preparedness and Response (WHO Pandemic Agreement), WHO Doc. A/INB/7/x (Oct. 16, 2023),
https://healthpolicy-watch.news/wp-content/uploads/2023/10/advance-DRAFT Negotiating-Text INB
-Bureau_16-Oct-2023.pdf [hereinafter WHO Pandemic Agreement (draft)].

154 WHO Pandemic Agreement (draft), art. 11.1 (“The Parties, within a set time frame, working through
the Conference of the Parties, shall strengthen existing, and develop innovative, multilateral
mechanisms, including through the pooling of knowledge, intellectual property and data, that promote
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the relevant transfer of technology and know-how for the production of pandemic-related products, on
mutually agreed terms as appropriate, to manufacturers, particularly in developing countries.”).

155 Id. art. 11.2(a).

156 Id. art. 11.2(b).

17 Id. art. 11.2(d).

158 1d. art. 11.2(e).

159 I1d. art. 11.2(f).

160 1d. art. 11(c) (“make use of the flexibilities provided in the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS Agreement), including those recognized in the Doha Declaration
on the TRIPS Agreement and Public Health of 2001 and in Articles 27, 30 (including the research
exception and the “Bolar” provision), 31 and 31bis of the TRIPS Agreement, and fully respect the use
thereof by others™)

161 1d. art. 11(3)(a) (“During pandemics, each Party shall, in addition to the undertakings in paragraph 2 of
this Article: (a) commit to agree upon, within the framework of relevant institutions, time-bound waivers
of intellectual property rights to accelerate or scale up the manufacturing of pandemic-related products
to the extent necessary to increase the availability and adequacy of affordable pandemic-related
products”).

162 Id. art. 11(3)(b) (“encourage all holders of patents related to the production of pandemic-related products
to waive or manage, as appropriate, for a limited duration, the payment of royalties by developing
country manufacturers on the use, during the pandemic, of their technology for the production of
pandemic-related products, and shall require, as appropriate, those that have received public financing
for the development of pandemic-related products to do so™).

163 Id. art. 11(3)(c) (“Encourage manufacturers within its jurisdiction to share undisclosed information, in
accordance with paragraph 2 of Article 39 of the TRIPS Agreement, with qualified third-party
manufacturers when the withholding of such information prevents or hinders urgent manufacture by
qualified third parties of a pharmaceutical product that is necessary to respond to the pandemic.”).
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164 1d. art. 11.4 (“The Parties shall, with a view to effective pandemic response, when engaged in bilateral
or regional trade or investment negotiations, take steps so that the negotiated provisions do not interfere
with the full use of the flexibilities provided in the TRIPS Agreement, including those recognized in the
Doha Declaration on the TRIPS Agreement and Public Health.”).

165 Lauren Chadwick, 4 Pandemic Treaty to Avoid COVID Mistakes has been 2 Years in the Making. Why
Can’t Countries Agree?, EURO NEWS (June 18, 2024), https://www.euronews.com/health/2024/06/18/a-
pandemic-treaty-to-avoid-covid-mistakes-has-been-2-years-in-the-making-why-cant-countrie (last
visited Aug. 7, 2024); Chloe Searchinger, Why Pandemic Agreement Negotiations Failed to Land,
THINK GLOB. HEALTH (May 24, 2024), https://www.thinkglobalhealth.org/article/why-pandemic-
agreement-negotiations-failed-land (last visited Aug. 7, 2024); Geoffrey York, As Deadline Nears,
Global Pandemic Treaty Talks Hobbled by Delays and Quarrels, The GLOBE & MAIL (Apr. 21, 2024),

https://www.theglobeandmail.com/world/article-pandemic-treaty-negotiations-who/ (last visited Aug.
7,2024).
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166 WHO Pandemic Agreement (draft), supra note 153, art. 11(3)(a).
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167 Aime Williams, UN Climate Fund Fails to Secure Funding Pledge from US, FIN. TIMES (Oct. 6, 2023),
https://www.ft.com/content/fc97cbb0-e4e3-427b-a5a6-f30d50444¢11; Riham Alkousaa & Kate Abnett,
Shortfall in Climate Change Cash Grows Ahead of COP28, REUTERS (Oct. 6, 2023), https://www.
reuters.com/business/environment/un-green-climate-fund-pledges-reach-93-bln-second-replenishment-
round-2023-10-05/; Timothy Puko, Rich Countries Promised Poor Nations Billions for Climate Change.
They aren’t Paying, WASHINGTON POST (Oct. 9, 2023), https://www.washingtonpost.com/climate-
environment/2023/10/09/rich-nations-pledged-poor-ones-billions-climate-damages-they-arent-paying/;
Susan Engel, Opportunity Lost and Damaged: New Climate Fund Replicates Failures of the Past,
DEvPOLICY BLOG (Dec. 5, 2023), https://devpolicy.org/opportunity-lost-and-damaged-20231205/.
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Their Compatibility with the TRIPS Agreement, 18 MARQ. INTELL. PROPERTY L. REV. 87, 92-95 (2014);
Amir Attaran & Lee Gillespie-White, Do Patents for Antiretroviral Drugs Constrain Access to AIDS
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199 David Fidler, The Challenges of Global Health Governance 15-26 (Council of Foreign Rel., Working
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Abstract

In the field of international investment arbitration, International Investment Treaties
or Agreements have always been criticized for their lack of protection in human rights,
the environment, public health and other basic values. Meanwhile the issue with Investor-
State Dispute Settlement Mechanism (ISDS) being its over-protective nature towards
investor interests, which also deprived the discretion of the host state on forming public
policies. In addition, the ISDS is also criticized to be untransparent, opaque and unfair.
The above situation has deepened the distrust on the current international investment
arbitration mechanism among international community, also hindering the SDGs values.
This has sparked the effort by international community towards promoting the reform of

the investor-state dispute settlement mechanism.

This article attempts to explore ISDS reform with the view of the multifaceted
aspects of SDGs by first analyzing the UNCITRAL Draft Provisions on Procedural and
Cross-cutting Issue (hereinafter Draft Provisions) in order to discuss what major changes
are to be made to the ISDS. Secondly, this article takes a look at the intentions of
participating countries of UNCITRAL Working Group III regarding the reform. Thirdly,
this article assesses the impact of the Draft Provisions on existing investment agreements.
And finally, this article discusses how the Draft Provisions will help meet the SDGs.

Keywords: Investor-State Dispute Settlement Mechanism Reform, UNCITRAL
Working Group III, Draft Provisions on Procedural and Cross-cutting Issue
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Investor-State Dispute Settlement Undermines Rule of Law and Democracy, UN Expert Tells Council
of Europe, UNITED NATIONS (Apr. 19, 2016), https://www.ohchr.org/en/press-releases/2016/04/investor
-state-dispute-settlement-undermines-rule-law-and-democracy-un; See also Lisa Sachs & Lise Johnson,
Investment Treaties, Investor-State Dispute Settlement and Inequality. How International Rules and
Institutions Can Exacerbate Domestic Disparities, in INTERNATIONAL RULES AND INEQUALITY:
IMPLICATIONS FOR GLOBAL ECONOMIC GOVERNANCE (José Antonio Ocampo ed., Columbia University
Press 2019).

2 EUR. ECON. & Soc. COMM., MULTILATERAL INVESTOR-STATE ARBITRATION COURT: ASSESSMENT OF
THE UNCITRAL PROCESS AND ITS ACHIEVEMENTS IN LIGHT OF CIVIL SOCIETY RECOMMENDATIONS,
paras. 1.1, 6.6 (2022), https://edz.bib.uni-mannheim.de/edz/doku/wsa/2022/ces-2022-1963-en.pdf.

See UN Commission on International Trade Law Finalizes Four Legal Texts During the First Week of
Its 56th Session in Vienna, UNITED NATIONS (July 13, 2023), https://unis.unvienna.org/unis/en/pressrels
/2023 /unisl344.html.

4 UN. Comm’n on Int’l Trade L., Possible Reform of Investor-State Dispute Settlement (ISDS), Draft
Provisions on Procedural and Cross-Cutting Issues, Note by the Secretariat, U.N. Doc.
A/CN.9/WG.ITII/WP.231 (July. 26, 2023) [hereinafter the Draft Provisions].
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5 UNITED NATIONS, A GUIDE TO UNCITRAL, BASIC FACTS ABOUT THE UNITED NATIONS COMMISSION
ON INTERNATIONAL TRADE LAW 2, 11-12 (2013), https://uncitral.un.org/sites/uncitral.un.org/files/
media-documents/uncitral/en/12-57491-guide-to-uncitral-e.pdf.

¢ Id atl1l.

7 UNCITRAL Working Group Begins Consideration of Investor-State Dispute Settlement Reform,
VOLTERRA FIETTA, https://www.volterrafietta.com/uncitral-working-group-begins-consideration-of-
investor-state-dispute-settlement-reform/ (last visited July 16, 2024); https://documents.un.org/doc/
undoc/gen/v15/054/52/pdf/v1505452.pdf?token=tbkjxO2SMFB7fFYDwb&fe=true, para 143 ff.

§OBA B KB R — 88 A9 4RF A A/RES/78/103, 4% UNCITRAL Z 7 $42 %, A/RES/78/103
(Dec. 11, 2023), https://documents.un.org/doc/undoc/gen/n23/400/07/pdf/n2340007.pdf?token=NWb
08jcOErJL5g16JL&fe=true.

®  See Working Group III: Investor-State Dispute Settlement Reform, UNITED NATIONS, https://uncitral.un.
org/en/working_groups/3/investor-state (last visited Aug. 16, 2024).

10 U.N. Comm’n on Int’l Trade L., Rep. of Working Grp. Il on the Work of Its Thirty-Fourth Session,
Part I, U.N. Doc. A/CN.9/930/Rev.1, at 5 (Dec. 19, 2017) [hereinafter U.N. Doc. A/CN.9/930/Rev.1].
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13 See Id. at 2.

United Nations Convention on Transparency in Treaty-based Investor-State Arbitration, adopted Dec.

10,2014, 3208 U.N.T.S. (entered into force Oct. 18, 2017).

15 UNCITRAL, UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration, adopted
July 9, 2013 https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/rules-on-
transparency-e.pdf (effective Apr. 1, 2014) [hereinafter UNCITRAL Rules on Transparency in Treaty-
based Investor-State Arbitration].

16 U.N. Doc. A/CN.9/930/Rev.1, supra note 10, at 7.

7 Id. at 7-8.

18 U.N. Comm’n on Int’l Trade L., Rep. of Working Grp. III on the Work of Its Thirty-Fifth Session, U.N.
Doc. A/CN.9/935, at 7 (May 14, 2018).

1 UN. Comm’n on Int’l Trade L., Possible Future Work in the Field of Disp. Settlement: Reforms of

ISDS, Note by the Secretariat, U.N. Doc. A/CN.9/917 (Apr. 20, 2017) [hereinafter U.N. Doc.

A/CN.9/917].

U.N. Comm’n on Int’l Trade L., Settlement of Commercial Disputes, Investor-State Dispute Settlement

Framework, Compilation of Comments, Addendum, U.N. Doc. A/CN.9/918/Add.1 (Jan. 31, 2017);

U.N. Comm’n on Int’l Trade L., Settlement of Commercial Disputes, Investor-State Dispute Settlement

Framework, Compilation of Comments, Addendum, U.N. Doc. A/CN.9/918/Add.2 (Jan. 31, 2017);

U.N. Comm’n on Int’l Trade L., Settlement of Commercial Disputes, Investor-State Dispute Settlement

Framework, Compilation of Comments, Addendum, U.N. Doc. A/CN.9/918/Add.3 (Jan. 31, 2017);

U.N. Comm’n on Int’l Trade L., Settlement of Commercial Disputes, Investor-State Dispute Settlement

Framework, Compilation of Comments, Addendum, U.N. Doc. A/CN.9/918/Add.4 (Jan. 31, 2017);

U.N. Comm’n on Int’l Trade L., Settlement of Commercial Disputes, Investor-State Dispute Settlement

Framework, Compilation of Comments, Addendum, U.N. Doc. A/CN.9/918/Add.5 (Mar. 27, 2017);

U.N. Comm’n on Int’l Trade L., Settlement of Commercial Disputes, Investor-State Dispute Settlement

Framework, Compilation of Comments, Addendum, U.N. Doc. A/CN.9/918/Add.6 (Apr. 21, 2017);

U.N. Comm’n on Int’l Trade L., Settlement of Commercial Disputes, Investor-State Dispute Settlement

Framework, Compilation of Comments, Addendum, U.N. Doc. A/CN.9/918/Add.7 (June 12, 2017);

U.N. Comm’n on Int’l Trade L., Settlement of Commercial Disputes, Investor-State Dispute Settlement

Framework, Compilation of Comments, Addendum, U.N. Doc. A/CN.9/918/Add.8 (June 27, 2017);

20
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U.N. Comm’n on Int’l Trade L., Settlement of Commercial Disputes, Investor-State Dispute Settlement
Framework, Compilation of Comments, Addendum, U.N. Doc. A/CN.9/918/Add.9 (July 13, 2017);
U.N. Comm’n on Int’l Trade L., Settlement of Commercial Disputes, Investor-State Dispute Settlement
Framework, Compilation of Comments, Addendum, U.N. Doc. A/CN.9/918/Add.10 (Mar. 26, 2018).

2l UN. Comm’n on Int’l Trade L., Rep. of Working Grp. I1I on the Work of Its Thirty-Sixth Session, U.N.
Doc. A/CN.9/964, at 7 (Nov. 6, 2018).

2 Id. at 8.

B Id at1l1,12,14.

% Id at17.

% Id. at18.

U.N. Comm’n on Int’l Trade L., Rep. of Working Grp. III on the Work of Its Thirty-Seventh Session,

U.N. Doc. A/CN.9/970, at 5 (Apr. 9, 2019).

27 UN. Comm’n on Int’l Trade L., Possible Reform of ISDS, Note by the Secretariat, U.N. Doc.
A/CN.9/WG.III/WP.166 (July 30, 2019) [hereinafter Possible Reform of ISDS].

2 UN. Comm’n on Int’l Trade L., Rep. of Working Grp. III on the Work of Its Thirty-Eighth Session,
U.N. Doc. A/CN.9/1004, at 5 (Oct. 23, 2019) [hereinafter U.N. Doc. A/CN.9/1004].

2 U.N. Doc. A/CN.9/1004, supra note 28; U.N. Comm’n on Int’l Trade L., Possible Reform of ISDS,
Advisory Centre, Note by the Secretariat, U.N. Doc. A/CN.9 WG.III/WP.168 (July 25, 2019).

30 U.N. Doc. A/CN.9/1004, supra note 28; U.N. Comm’n on Int’l Trade L., Possible Reform of ISDS,
Background Information on a Code of Conduct, Note by the Secretariat, UN. Doc. A/CN.9
WG.III/WP.167 (July 31, 2019).

31 UN. Doc. A/CN.9/1004, supra note 28; U.N. Comm’n on Int’l Trade L., Possible Reform of ISDS,
Third-Party Funding — Possible Solutions, Note by the Secretariat, U.N. Doc. A/CN.9 WG.III/'WP.172
(Aug. 2,2019).

32 U.N. Doc. A/CN.9/1004, supra note 28; UN. Comm’n on Int’l Trade L., Rep. of Working Grp. III on
the Work of Its Fortieth Session, U.N. Doc. A/CN.9/1050 (Mar. 17,2021); U.N. Comm’n on Int’l Trade
L., Possible Reform of ISDS, Appellate Mechanism and Enforcement Issues, Note by the Secretariat,
U.N. Doc. A/CN.9 WG.III/WP.202 (Nov. 12, 2020); U.N. Comm’n on Int’l Trade L., Possible Reform
of ISDS, Selection and Appointment of ISDS Tribunal Members, Note by the Secretariat, U.N. Doc.
A/CN.9 WG.III/WP.203 (Nov. 16, 2020).
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33 U.N. Comm’n on Int’l Trade L., Rep. of Working Grp. I1I on the Work of Its Thirty-Ninth Session, U.N.
Doc. A/CN.9/1044 (Nov. 10, 2020) [hereinafter U.N. Doc. A/CN.9/1044]; U.N. Comm’n on Int’l Trade
L., Possible Reform of ISDS, Dispute Prevention and Mitigation - Means of Alternative Dispute
Resolution, Note by the Secretariat, U.N. Doc. A/CN.9 WG.III/WP.190.

3* UN. Doc. A/CN.9/1044, supra note 33; UN. Comm’n on Int’l Trade L., Possible Reform of ISDS,
Multiple Proceedings and Counterclaims, Note by the Secretariat, U.N. Doc. A/CN.9 WG.III/WP.193
(Jan. 22, 2020) [hereinafter Possible Reform of ISDS: Multiple Proceedings and Counterclaims].

3 U.N. Doc. A/CN.9/1044, supra note 33; Possible Reform of ISDS: Multiple Proceedings and
Counterclaims, supra note 34.

36 U.N. Doc. A/CN.9/1044, supra note 33; U.N. Comm’n on Int’l Trade L., Possible Reform of ISDS,
Security for Cost and Frivolous Claims, Note by the Secretariat, U.N. Doc. A/CN.9 WG.III/WP.192
(Jan. 16, 2020).

37 U.N. Doc. A/CN.9/1044, supra note 33; U.N. Comm’n on Int’l Trade L., Possible Reform of ISDS,
Interpretation of Investment Treaties by Treaty Parties, Note by the Secretariat, U.N. Doc. A/CN.9
WG.III/WP.191 (Jan. 17, 2020).

38 UN. Comm’n on Int’l Trade L., Rep. of Working Grp. 111 on the Work of Its Forty-First Session, U.N.
Doc. A/CN.9/1086 (Dec. 13, 2021); U.N. Comm’n on Int’l Trade L., Possible Reform of ISDS, Draft
Code of Conduct, Note by the Secretariat, UN. Doc. A/CN.9 WG.III/WP.209 (Sep. 15, 2021); U.N.
Comm’n on Int’l Trade L., Rep. of Working Grp. III on the Work of Its Forty-Second Session, U.N.
Doc. A/CN.9/1092 (Mar. 23, 2022) [hereinafter U.N. Doc. A/CN.9/1092].

3 U.N. Doc. A/CN.9/1092, supra note 38; UN. Comm’n on Int’l Trade L., Rep. of Working Grp. III on
the Work of Its Forty-Third Session, U.N. Doc. A/CN.9/1124 (Oct. 7, 2022) [hereinafter U.N. Doc.
A/CN.9/1124].

40 U.N. Doc. A/CN.9/1124, supra note 39; UN. Comm’n on Int’l Trade L., Possible Reform of ISDS,
Advisory Centre, Note by the Secretariat, UN. Doc. A/CN.9 WG.III/WP.212 (Dec. 3, 2021); U.N.
Comm’n on Int’l Trade L., Possible Reform of ISDS, Draft Provisions on the Establishment of an
Advisory Centre on International Investment Law, Note by the Secretariat, U.N. Doc. A/CN.9
WG.II/WP.230 (June 30, 2023) [hereinafter Possible Reform of ISDS: Draft Provisions on the
Establishment of an Advisory Ctr. on Int’l Inv. L.]; U.N. Comm’n on Int’l Trade L., Rep. of Working
Grp. III on the Work of Its Forty-Sixth Session, U.N. Doc. A/CN.9/1160 (Oct. 27, 2023) [hereinafter
U.N. Doc. A/CN.9/1160]; UN. Comm’n on Int’l Trade L., Rep. of Working Grp. III on the Work of Its
Forty-Seventh Session, U.N. Doc. A/CN.9/1161 (Feb. 12, 2024) [hereinafter U.N. Doc. A/CN.9/1161];
U.N. Comm’n on Int’] Trade L., Rep. of Working Grp. III on the Work of Its Forty-Eighth Session, U.N.
Doc. A/CN.9/1167 (Apr. 19, 2024) [hereinafter U.N. Doc. A/CN.9/1167].

4 U.N. Doc. A/CN.9/1124, supra note 39; UN. Comm’n on Int’l Trade L., Possible Reform of ISDS,
Draft Provisions on Procedural Reform, Note by the Secretariat, U.N. Doc. A/CN.9 WG.III/WP.219
(July 11, 2022) [hereinafter Possible Reform of ISDS: Draft Provisions on Procedural Reform].

42 U.N. Doc. A/CN.9/1124, supra note 39; Possible Reform of ISDS: Draft Provisions on Procedural
Reform, supra note 41.

4 U.N. Doc. A/CN.9/1124, supra note 39; UN. Comm’n on Int’l Trade L., Possible Reform of ISDS,
Draft Provisions on Mediation, Note by the Secretariat, UN. Doc. A/CN.9 WG.III/WP.217 (July 13,
2022); U.N. Comm’n on Int’1 Trade L., Possible Reform of ISDS, Draft Provisions on Mediation, Note
by the Secretariat, U.N. Doc. A/CN.9 WG.III/WP.226 (Jan. 16, 2023).

# U.N. Doc. A/CN.9/1124, supra note 39; U.N. Comm’n on Int’l Trade L., Possible Reform of ISDS,
Draft Code of Conduct, Note by the Secretariat, U.N. Doc. A/CN.9 WG.III/WP.216 (July 5, 2022); U.N.
Comm’n on Int’l Trade L., Rep. of Working Grp. IIT on the Work of Its Forty-Fourth Session, U.N. Doc.
A/CN.9/1130 (Feb. 7, 2023) [hereinafter U.N. Doc. A/CN.9/1130]; U.N. Comm’n on Int’l Trade L.,
Rep. of Working Grp. III on the Work of Its Forty-Fifth Session, U.N. Doc. A/CN.9/1131 (Apr. 14,
2023) [hereinafter U.N. Doc. A/CN.9/1131].
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4 U.N. Doc. A/CN.9/1131, supra note 44.

4 U.N. Doc. A/CN.9/1130, supra note 44.; UN. Comm’n on Int’l Trade L., Possible Reform of ISDS,
Appellate Mechanism, Note by the Secretariat, UN. Doc. A/CN.9 WG.III/WP.224 (Nov. 17, 2022).

47 U.N. Doc. A/CN.9/1160, supra note 40; The Draft Provisions, supra note 4; UN. Comm’n on Int’]
Trade L., Possible Reform of ISDS, Annotations to the Draft Provisions on Procedural and Cross-
Cutting Issues, Note by the Secretariat, U.N. Doc. A/CN.9 WG.III/WP.232 (July 31, 2023) [hereinafter
Annotations to the Draft Provisions].

4 U.N. Comm’n on Int’l Trade L., Possible Reform of ISDS, Draft Guidelines on Prevention and
Mitigation of International Investment Disputes, Note by the Secretariat, U.N. Doc. A/CN.9
WG.III/WP.235 (Nov. 20, 2023).

4 U.N. Doc. A/CN.9/1167, supra note 40; UN. Comm’n on Int’l Trade L., Possible Reform of ISDS,
Draft Statute of a Standing Mechanism for the Resolution of International Investment Disputes, Note
by the Secretariat, U.N. Doc. A/CN.9 WG.III/WP.239 (Feb. 8, 2024).

S0 UNCITRAL, UNCITRAL Model Provisions on Mediation for International Investment Disputes,
adopted July 12, 2023, https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/
model provisions_e_1.pdf (effective Apr 1, 2014).

51 UNCITRAL, UNCITRAL Guidelines on Mediation for International Investment Disputes, adopted
July, 2023, https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/2401497e
mediation_guidelines -ebook eng.pdf.

52 UNCITRAL, UNCITRAL Code of Conduct for Arbitrators in International Investment Dispute
Resolution, adopted July 14, 2023, https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/
uncitral/en/2318824e-coc_arbitrators_ebook 11june.pdf [hereinafter UNCITRAL Code of Conduct for
Arbitrators in International Investment Dispute Resolution].

53 UNCITRAL, UNCITRAL Code of Conduct for Judges in International Investment Dispute Resolution,
adopted July, 2023, https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/
2318944e-coc_judges_ebook-11june.pdf [hereinafter UNCITRAL Code of Conduct for Judges in
International Investment Dispute Resolution].

3% 'U.N. Doc. A/CN.9/1167, supra note 40, at 5.

35 See LADAN MEHRANVAR ET AL., UNCITRAL WORKING GROUP III: PRIORITIZATION OF THE DRAFT
PROVISIONS ON PROCEDURAL AND CROSS-CUTTING ISSUES 1-2, IIED; IISD; CCSI; THE S. CTR. (May
2024).
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6 See EMILIA ONYEMA, SELECTION OF ARBITRATORS IN INTERNATIONAL COMMERCIAL ARBITRATION 1
(2005).

7 See GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 87-88, §20 (2nd ed. 2014).

38 See José E. Alvarez, Is Investor-State Arbitration ‘Public’? 5-7 (1ILJ Working Paper No. 2016/6, 2016).

3 See e.g. Gus Van Harten & Martin Loughlin, Investment Treaty Arbitration as a Species of Global
Administrative Law, 17 EUR. J. OF INT'L L. 121 (2006); GUS VAN HARTEN, INVESTMENT TREATY
ARBITRATION AND PUBLIC LAW 240 (2008); DAVID SCHNEIDERMAN, CONSTITUTIONALIZING ECONOMIC
GLOBALIZATION: INVESTMENT RULES AND DEMOCRACY’S PROMISE (2008); STEPHAN W. SCHILL,
International Investment Law and Comparative Public Law—An Introduction, in INTERNATIONAL
INVESTMENT LAW AND COMPARATIVE PUBLIC LAW 3 (Stephan W. Schill ed., 2010).

8 U.N. Doc. A/CN.9/917, supra note 19, § 12.

61 Stavros Brekoulakisl & Anna Howard, Impartiality and the Construction of Trust in Investor-State
Dispute Settlement, 38(3) ISCID Review 644, 645 (2023).

62 U.N. Comm’n on Int’l Trade L., Possible Reform of ISDS, Submission from the European Union, at 6-
8, UN. Doc. A/CN.9/WG.III/WP.145 (Dec. 12, 2017).

6 U.N. Comm’n on Int’l Trade L., Possible Reform of ISDS, Submission from the European Union and
its Member States, at 4-9, U.N. Doc. A/CN.9/WG.III/WP.159/Add.1 (Jan. 24, 2019) [hereinafter
Possible Reform of ISDS, Submission from the EU and its Member States].
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% U.N. Doc. A/CN.9/917, supra note 19, § 34.

8 Id. q 36.

6 Possible Reform of ISDS, Submission from the EU and its Member States, supra note 63, at 5.

7 Id. at6.

8 E.g. UN. Comm’n on Int’l Trade L., Possible Reform of ISDS, Submission from the Government of
China, Note by the Secretariat, at 4, UN. Doc. A/CN.9/WG.III/WP.177 (July 19, 2019); U.N. Comm’n
on Int’l Trade L., Possible Reform of ISDS, Submission from the Government of Morocco, Note by the
Secretariat, at 3-5, U.N. Doc. A/CN.9/WG.III/WP.195 (Feb. 11, 2020) [Possible Reform of ISDS:
Submission from the Government of Morocco].

% E.g. Possible Reform of ISDS, Submission from the EU and its Member States, supra note 63.

0 Id. q51.

' E.g. UN. Comm’n on Int’l Trade L., Possible Reform of ISDS—Cost and Duration, Note by the
Secretariat, § 13, U.N. Doc. A/CN.9/WGII/WP.153 (Aug. 31, 2018) [hereinafter Possible Reform of
ISDS: Cost and Duration].

2 Id. q§101.

3 U.N. Doc. A/CN.9/930/Rev.1, supra note 10, 9 46, 52.

74 Possible Reform of ISDS: Cost and Duration, supra note 71, § 4.

11



BEEETEEH RS g

REMRARGEDF LI o pboh s FRRFHFZ 2 I FehT
SHRFARETA O NRHFAZ A E T RRELFREEET Y
1
z=

—7;" ,—a:}%
PARAEERZECE AL FY > L BEELEH e RHRANT A Y
B ARE R FTABEFugr 2 ER -

RE22 A ARA2- > TTLERLD &R REZ
El 6 R R e B 3 H P IR R AT R A e 4
AR TLATANE F AR REZR ART AR IABRR TR T K
ARAFP ZRA I HFHAL NS AR EREATBHYE IR ER
(authority) 112 £ g it 4 2¢ 2,2 RS 7@ LR -8 SEEGEN 21O
\ﬁ%ﬁﬁéi’mﬁﬁwffﬁ SRER i B ﬁaﬁ&%w 4 oo Higk
fgi;f. FeA* ZRB > A B R iEE (fork inroad ) BRI F P &R ®E
2 LM B R TR 2 a‘,aiw,i,zﬂb@g\ PR
LR AEMZEY > D ERELIARZBL I N EFAPREEN gLk, 5
FIAFEIRIP R D PRy FEERARLFT E RPN B

AR DI E R RN RKFTE R A 4R (Ombudsperson) - B p ein o
MPEF XAt dlis e B 30 g ARRLS KT A EH AW T p 2k
%ﬁ'.@i‘i%’%wbﬁl‘ﬂ%“Aﬁ* FFLRL 2B eRELRE S 820 0t R F
ERRFIHRFTAMC2E-F o o d BRAARFTAEL IR FRMEFP
RpRh o TN EERY B AW T 0 M RKRTFTERRE AR BN R
.s%h%,k#' PR R ARG F TR D EIRA PR o @ AT IR R hE
v 4 R Bted i ]}Z]*E,ﬁf ﬁémus_m Fla F oAk R a*ﬁ-gg}\_&mﬁw*ﬁﬂpﬁﬂ
AETTHET A2 &0 A ARG RBRAH IR PR H LR
N AR N IER LE?] BIp 2 e fsy BB * 2022 0 ¥ 3 B st

1'+* \ﬁv

&

-rx\:\.

/\"4« =

5 U.N. Comm’n on Int’l Trade L., Possible Reform of ISDS, Comments by the Government of Indonesia,
Note by the Secretariat, § 9, U.N. Doc. A/CN.9/WGIII/WP/156 (Nov. 9, 2018) [hereinafter Possible
Reform of ISDS: Comments by the Government of Indonesia]; U.N. Comm’n on Int’l Trade L., Possible
Reform of ISDS, Comments by the Government of Burkina Faso, Note by the Secretariat, q 11, U.N.
Doc. A/CN.9/WGIII/WP/199 (Nov. 9, 2020).

76 U.N. Comm’n on Int’l Trade L., Possible Reform of ISDS, Comments by the Government of Morocco,
Note by the Secretariat, § 27, U.N. Doc. A/CN.9/WGIII/WP/161 (Mar. 4, 2019).

7 Id g 31.

8 Seeid. 9 11; UN. Comm’n on Int’l Trade L., Possible Reform of ISDS, Comments by the Government

of Brazil, Note by the Secretariat, § 2, U.N. Doc. A/CN.9/WG.III/WP.171 (June 11, 2019) [hereinafter

Possible Reform of ISDS: Comments by the Government of Brazil].

Possible Reform of ISDS: Comments by the Government of Indonesia, supra note 75, 17.

80 Id. q 18.

81 Id. 9 19.

82 See Possible Reform of ISDS: Comments by the Government of Brazil, supra note 78, at 2-4.

8 Seeid. at2,3.

8 Possible Reform of ISDS: Comments by the Government of Indonesia, supra note 75, 9 16.

79
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85 Possible Reform of ISDS: Submission from the Government of Morocco, supra note 68, at 4.

8 See UN. Comm’n on Int’l Trade L., Possible Reform of ISDS, Comments by the Government of South
Africa, Note by the Secretariat, 99 9-11, U.N. Doc. A/CN.9/WGIII/WP/176 (July 17, 2019).

8 Id. q 18.

8 Id. 99 30, 57.

8 Id. 99 34, 70.

0 Id. 9 52.

o1 Id. 99 64.

2 Id. q 45.

% Id. q 66.

% UN. Comm’n on Int’l Trade L., Possible Reform of ISDS, Comments by the Government of the
Netherlands, Peru and Thailand, Note by the Secretariat, at 3, 4, U.N. Doc. A/CN.9/WGIII/WP/196
(Mar. 19, 2020); UN. Comm’n on Int’l Trade L., Possible Reform of ISDS, Comments by the
Government of Mali, Note by the Secretariat, at 3, U.N. Doc. A/CN.9/WGIII/WP/181 (Sept. 17, 2019).
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% The Draft Provisions, supra note 4, 5.

7 U.N. Doc. A/CN.9/1161, supra note 40, § 115.

%8 The Draft Provisions, supra note 4 , 4.

% Annotations to the Draft Provisions, supra note 47, 5.

14



=3 JSDGs Z R EHIFT A LRI FT L pfail e
—UNCITRAL #2511 3 BAE B R B % S 4 4%

HERTLAPRAPEFDT L0 TEPERF FR2EP B2 6 B2
Ao @ B EH AT SRR BT T 2 B SR

R R AR > S PTG R BARRES R S R F
EPpE ] ERDFEFAF 2 FERINEE PR 2 EFEFEHEL 0 F
HSKE 5 F2 2 &5 SFEDF 0G0 505 o R AR K e ¥R
FRFFFRL- 260 P g RFEP EG RGBS LAY Tk
cEALMAL R Law’wﬁh-ami}ﬂﬁwja,a% S
b s B R R AR LI TR LEFDROERTL AARRREEFYP R

#

A Bw R AR ﬁPF'*w B h SR 2 #8&103"2{55:)?* i =y

T2ZEFHE 0 AR @ & UNICTRAL B S A2 5 aE 2 Cd 2w o XX IP o] ¥

PoBE NN AREREERFYL FEAT AR T8 é_i%ifﬁPF'*P\ B
E\ié’%ﬁ’%’104°

%% R T AT - BREARALEFORY Z R X RRTH

oo A W22 FSME D RA T ABRERFH AL AR AREY
%;'Ji‘ RPN AR B SEE - KRS BRI P e T REp

FOBD LT R E R G R BT R S
SINESENEPRE S E SR TIES AL

(Z)REVIRER

B F R a2 - S HRFTARFERFOES 2 - F
#% > % H A g #F (jurisdiction ratione personae) > 11 % L RE R E A F AT
mEFORFLL > fL2 L HE ¥ (jurisdiction ratione materiae) > 113 T L =4
A A PEBL S R TR T E 0 fE 5 P ¢ i (jurisdiction ratione temporis )
000 F R4t 2 B IO I TUGR SR T A R R R

%F%ﬁﬁiﬁ@»ﬁgﬁ%ﬂé;'ﬂ’&mﬁﬁﬁ*%aapuia
Bl o 02 W2 ISDS2 ecd > { AT AR W RR-RE gD
i Mk G R B A e g 1R PR B A T
LEER Tk %@ﬁw%%g’mvﬁﬁﬁﬁﬁwam£*éﬁﬁﬁﬁi
Ao RES QRS L BETRRT S LB ROET A b R

[*S
B ~
-

(\x

I

.Ac\t~
\?\ﬁ 3

&5
B
BT

10 14 art. 5.

101 Annotations to the Draft Provisions, supra note 47, 9.

102 The Draft Provisions, supra note 4, art. 1.4.

103 Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case No. ARB/05/22, Award, q
343 (July 24, 2008).
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116 Comprehensive and Progressive Agreement for Trans-Pacific Partnership, Mar. 8, 2018 [hereinafter
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117 Annotations to the Draft Provisions, supra note 47, 919.

118 The Draft Provisions, supra note 4, art. 7.
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Abstract

Since the 1980s, the United States has adopted a trade expansion policy aiming at
developing a global supply chain through the "comparative advantage" theory. Whereas
staring 2017, the Trump administration adopted the “American First” foreign policy and
the Biden administration adopted a “labor-centered” tade policy. Ever since then, the
direction of U.S. foreign trade policy seems to have been graduately adjusted to address
new trade challenges. Especially when the Biden administration officially launched the
“Indo-Pacific Economic Framework (IPEF)” negotiation on May 23, 2022, these policy
adjustments became realized as a perfect example. Under the IPEF, the U.S. plans to
establish an economic cooperation mechanism with 13 Indo-Pacific countries on four key
pillars, including: fair and resilient trade (connected economy), global supply chain
resilience (resilient economy), clean energy, decarbonization, and infrastructure (clean
economy), taxation and anti-corruption (fair economy), and tries to establish an alliance
for economic and trade cooperation with partner countries in the Indo-Pacific region that
share similar ideology. With the renegotiation of “North American Free Trade
Agreement” and siging of the “U.S.-Mexico-Canada Agreement”, the IPEF is the first
trade agreement that the U.S. initiated without the authorization Congress’s trade
promotion authority. In addition to the lack of market access provisions, the IPEF contains
some particularities and confronts challenges that are different from traditional free trade
agreements. The possible implication of the IPEF model on the WTO multilateral trade
regime or existing regional trade agreements is also a major issue in the current

international economic and trade field.

Therefore, the second part of this article first outlines the evolution of the United
States’ recent trade policy and the background of the economic strategy in Indo-Pacific
region. The third part then focuses on the IPEF agreement. Here, we first intend to refer
to the revised USMCA agreement that the United States has just signed and was
considered as a template for the [PEF, and then examine the coverage and important rules
of the IPEF, and finally discuss the “U.S.-Taiwan Initiative on 21st Century Trade” to
explore its relationship with the IPEF. The fourth part, based on the above discussions,
the article explores the particularities and challenges of the IPEF as a trade agreement,
including issues that need to be overcome in order to successfully complete the
negotiations and their possible impact on the WTO and current regional trade agreements.
Finally, depending on the future development of the IPEF, the article points out the
possible implication on the evolution of international trade theory.

Keywords: IPEF, Trade Agreement, Deglobalization, Labor-Centeric, American First,
US-China Trade War, USMCA, Four Pillars, Suppply Chain Resiliance,

Clean Economy, Anti-Corruption
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80 USMCA, arts. 24.17, 24.22.

81 USMCA, art. 24.27.

82 USMCA, arts. 24.11, 24.12.

8 USMCA, arts. 24.20, 24.21.

8 USMCA, art. 24.19.

8 USMCA, art. 24.4, 24.27.

86 USMCA, arts. 24.7, 24.11, 24.12, 24.23.

87 USMCA, art. 24.8.

8 USMCA, arts. 24.5, 24.25.

8 VILLARREAL, supra note 73, at 2.

%0 USMCA, art. 24.4, footnote 5.

91 USMCA, art. 24.8.4. iz MEAs ¢ 35 1 1973 # 3 % 3 p (. EEH i (MFpHABHEF AR
ME A DK) ~1987 £ 90 16 p AFHFL E (MY ELF AP T ELRLE) -
1978 # 2 % 17 p 23 EF N (1973 WL k454 2 1978 &k e F ) ~ 1971 &
27 2P e PEREEFO(FYLTIREARLY ARFLLRBE 29) ~ 1980 £ 57 20 P
BRERLEFO(3BAFLFTREEDY) 1946 £ 12 7 2 p LEEHE7 0 (FEH
&)rgﬁ H) ME 1949 £ 50 31 p pEEHETA(IENHAFImALR € S 9) 22018
ERTEARERZ e 3T

P EET R £ LERY LA EEF Snd S0 B e k4f 2016 E Hcdk 0 82,000 7E R
PRl g Ee Ao R 512 BE A 053,000 RERMY AL ERETR N S
762 i@ % 7 o See United States—Mexico—Canada Agreement Fact Sheet Supporting America’s Small
and Medium-Sized Businesses, USTR, https://ustr.gov/trade-agreements/free-trade-agreements/united-
states-mexico-canada-agreement/fact-sheets/supporting (last visited July 24, 2024).
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9 USMCA, art. 25.1.

% USMCA, art. 25.3.

% USMCA, art. 25.2.

% USMCA, art. 25.4.

97 USMCA, art. 25.5.

% USMCA, art. 25.6.

9 4ot USMCA % 7.8 #5375 £-i£ (Express Shipments) mLﬂ.L’ Bex 1#S f3R7F 73
T LR & (de minimis value) | 22 R ¥ > A WEEE 2 £ R E TR MG R
ekt MR ) o @ USMCA (%2R e e g 2t S h M @i > i JIf & BARS o ¥
T2 RPpLERT S e A B E Ry B BRI R L 20 S IR B T 40 4
(mﬂ“”TEwiﬁ °“*’ﬁ£+4%iﬁwﬁmﬁwwﬁ&mﬂ”ﬁailwﬁmo
INETRATRE S0 FAnB ML DREPE T 11T E AL MR 2 oo kT
BHRFAPEG EREEERG I M RS R EF YUY LAEELFE L
%ﬁp%oﬂ&vwﬁaﬂ*imﬂdw ERRA-FE AR FE7 A F AL
Nt Fsgyfm‘fmfmﬁ'mp TR e | »am&n} Ry S S A SR S L §E %: Prig e B e "FL%V?]
Fho@ AR LA EERIBRT S o F RS RTTF INRE BT B fo £ 5
ﬁé@;;p,ﬁﬁwu@ﬁ¢ﬁg& FRERM 5 G EPEE S N E W
Pl 70 BB N A edk B o @ % F o See USTR, supra note 63.

100 USMCA, ch. 13.

101 USMCA, ch. 20.

102 JUSMCA, ch. 28.

103 USMCA, art. 25.7.

104 USMCA, art. 28.3.

105 USMCA., arts. 28.4, 28.15.

106 USMCA, art. 28.5.

107 USMCA, art. 28.9.3.
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108 USMCA, art. 28.11, 28.13.

109 USMCA, art. 28.7.

110 USMCA, art. 28.10.

' USMCA, art. 28.14.

112 USMCA, art. 28.4.1(e).

113 USMCA, arts. 28.7, 28.9, 28.15.

114 USTR, The United States—-Mexico-Canada Agreement Fact Sheet Combatting Non-Market Practices 1
(2019), https://ustr.gov/sites/default/files/files/Press/fs/USMCA/USMCA-NME.pdf.

115 USMCA, art. 22.1.

116 USMCA, art. 22.6.

17 USMCA, art. 33.4

118 USMCA, art. 33.5.

119 USMCA, art. 33.8.

120 USMCA, art. 32.10.

2L USMCA, arts. 27.3-27.5.
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12 USMCA, arts. 10.6, 10.7.

123 United States—Mexico—Canada Trade Fact Sheet Rebalancing Trade to Support Manufacturing, USTR,
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/fact-
sheets/rebalancing (last visited July 25, 2024); THE UNITED STATES—MEXICO—CANADA AGREEMENT
FACT SHEET Automobile and Automotive Parts 1 (2019), https://ustr.gov/sites/default/files/files/Press/
fs/USMCA/USMCA-Autos_and_Auto_Parts.pdf.

124 United States—Mexico—Canada Trade Fact Sheet Strengthening North American Trade in Agriculture,
USTR, https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/
fact-sheets/strengthening (last visited July 26, 2024).

125 USTR, supra note 63.

126 USMCA, arts. 17.3-17.5.

127 USMCA, art. 17.8.

128 USMCA, art. 31.6.

129 USMCA, art. 31.11.

130 USMCA, art. 34.7.

1B USMCA, annex 14-E.
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133 IPEF, art. 1.

134 IPEF, art. 2.
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BB e

POTPEF,art. 4. 3% R 25 P A R § » ¥ SERTE P LR € M 78 478t - 2 5P
£ pa /Lﬁ? EIJ

PTIPEF 2 2% 1 L IPEF 2 T i 2 L [ € » g A ik end € 0 &
WETIETH gpiz{—v B i B 2R e

B8 A IPEF g2t e A A B Rrcirie g § oo 0T %—A\,j* paring USTR & p f §2
ES SR SAE SR

B9 IPEF, art. 6. 215 R TRFRDE S 3 hp 7 o> do2ba |

\\\?{r

BERRIRE s - YR G S AR

BERDRNIE S AREET CPRF %/@“’ﬁiﬁi La:ﬁwa; °
“OIPEF, art. 7. 3%i% L€ IPEF £ R ¢ ~ 2P AR ¢ 2 ¥ 2 L f § 2 B R Do & 20 F > oo
IME BN AR Ept:g\gﬁ&;w—,k,%,,,%'___ 3;5113@3 %}_;}.}'}J—ﬁd#

19



ERPRE Y 2 58 R 5 g

fng:'MIJ N r_*if~l42J . FIPEF T‘;?\—Lfﬁg ]"/Aﬁl43J N S 7}5:144J I'ji:[:”_,lj]

145J N l—T""{—L“ZEiMéJ N I’4E)\147J z F%T’?V‘SJ :f—i'ﬁ,?—‘io

o
¥

() BB il s 2T RAL 2 REP G

IPEF $2 % T “i e < A 4> d SRPAIE Fenih o 285 2 > Ay
N SR O 3 = X Cak iy S A NI M B3 £ ) = A b S A ST B S B O S S S e N
alodpiot ¥ 1 A2 g (F ) & e 2Hg et - d B f2
KRR O = N O S S U @:”ﬂ’HTQ? AR pEA8HE EHARE

SRR
L% 2440 i gk
IPEF % 2 2

1+ (
BA4o % 2 A
IPEF % % P £ B

B EA) o A& AT Bl 2 e0R 4L o %*Y IPEF #
Bimen Ty R, © 3 2024 & 2 0 24 p AR,
G o MR Eg fe i IPEF & f B 8 K ahu] i fesip

“UIPEF, art. 8. 3% i R g + R g TG T v P L3 MR L N EEE g e T r AR
SRR P ERELTF TS AR-

2 IPEF, art. 9. Zif# 24crf - F B REZL R AR AHART BAR T AR AL T B
wﬁﬁa%ﬁﬁmm¢i£$?~%@m%m*o

13 IPEF, art. 10. iR F4ck - 2 A RI 2L 5 IPEF TR @2 2 A R M A K3 718 2

RS S A EREY LIRS PR N SIEEE SRS SN

IPEF,art. 11. 3% R B2 sacn& @ > L 4 BHP)FARY 725 SBEXE RS FP#08

FER o THPEEEIE FRE 30 P 2ok

IPEF, art. 12. ZiE4 2 F RE A4 203 E2{8 03 gl wd s

R RBREF FRE AR 6 B Y Ao gt TR E R L

s o

IPEF, art. 13. 3ZE R IR T AR TIF S G seaie i o
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IPEF, art. 15. %152 A 222 F 5 ML 2 H o

W g > 0L TErx oy ﬁﬁy B £ i 4dir 1412 % (Indo-Pacific Economic Frameword for
Prosperity Agreement Relating To Supply Chain Resilience) | ° Indo-Pacific Economic Framework
for Prosperity Agreement Relating to Supply Chain Resilience, Nov. 14, 2023, [hereinafter IPEF Supply
Chain Agreement], https://www.commerce.gov/sites/default/files/2023-09/2023-09-07-1PEF-Pillar-1I-
Final-Text-Public-Release.pdf.

POt > 24 Terx o B & 4 # 47 M %R 5 A% 2 (Indo-Pacific Economic Frameword for

Prosperity Agreement Relating To A Clean Economy) | ° Indo-Pacific Economic Framework For

Prosperity Agreement Relating to a Clean Economy, June 6, 2024, [hereinafter IPEF Clean Economy

Agreement], https://www.commerce.gov/sites/default/files/2024-03/IPEF-PIII-Clean-Economy-

Agreement.pdf.

LU A S A = R G NS #HF Moo T g A 2 (Indo-Pacific Economic Frameword for

Prosperity Agreement Relating To A Fair Economy ) ;| - Indo-Pacific Economic Framework for

Prosperity Agreement Relating to a Fair Economy, June 6, 2024, [hereinafter IPEF Fair Economy

Agreement], https://www.commerce.gov/sites/default/files/2024-03/IPEF-PIV-Fair-Economy-

Agreement.pdf.

U.S. Department of Commerce Announces Upcoming Entry into Force of the IPEF Supply Chain

Agreement, U.S. DEP’T OF COM. (Jan. 31, 2024), https://www.commerce.gov/news/press-releases/2024

/01/us-department-commerce-announces-upcoming-entry-force-ipef-supply-chain.
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153 Pillar I - Supply Chains, U.S. DEP’T OF COM., https://www.commerce.gov/ipef/pillar-ii (last visted July
8,2024).

154 IPEF l\/}inisterial Statement For Pillar II of The Indo-Pacific Economic Framework for Prosperity,
September 2022, https://www.commerce.gov/sites/default/files/2022-09/Pillar-1I-Ministerial-Statement

.pdf (last visited July 9, 2024).

155 IPEF Supply Chain Agreement, arts. 10-12. # 482 2 % 10 5L 2 _IPEF = | W L% B & 4
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57 IPEF Ministerial Statement For Pillar III of The Indo-Pacific Economic Framework for Prosperity,

September 2022, https://www.commerce.gov/sites/default/files/2022-09/Pillar-11I-Ministerial-
Statement.pdf (last visited July 9, 2024 ) .

158 E.g. IPEF Clean Economy Agreement, arts. 17, 18. 4e @ £ B 2% - %75 Bé f FE Eipad o
¢} 274 iz & £ (Global Climate Fund) ~ it F & £ (Catalytlc Capital Fund) fe& B
7 ﬁ #% (annual investor forum) % o

159 IPEF Clean Economy Agreement, art. 24.

160 JPEF Clean Economy Agreement, art. 22.

161 IPEF Clean Economy Agreement, art. 3.

162 JPEF Ministerial Statement For Pillar IV of The Indo-Pacific Economic Framework for Prosperity,
September 2022, https://www.commerce.gov/sites/default/files/2022-09/Pillar-IV-Ministerial-
Statement.pdf (last visited July 9, 2024).
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(Implementation Review Mechanism )

164 Convention on Comating Bribery of Foreign Public Officials in International Business Transactions,
Dec. 17, 1997, https://www.oecd.org/content/dam/oecd/en/publications/reports/2011/03/convention-
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165 IPEF Fair Economy Agreement, art. 16.

166 JPEF Fair Economy Agreement, art. 18.

197 India Not Joining Indo-Pacific Trade Pillar, INDICA NEWS (Sept. 9, 2022), https://indicanews.com/
india-not-joining-indo-pacific-trade-pillar/.

188 The Indo-Pacific Economic Framework for Prosperity: Biden-Harris Administration’s Negotiating
Goals for the Connected Economy (Trade) Pillar, USTR (Sept. 23, 2022), https://ustr.gov/about-
us/policy-offices/press-office/press-releases/2022/september/indo-pacific-economic-framework-
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176 IPEF Pillar I (Trade) Public Summaries, USTR (Apr. 2023), https://ustr.gov/sites/default/files/2023-
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177 USTR Statement on WTO E-Commerce Negotiations, USTR (Oct. 24, 2023), https://ustr.gov/about-
us/policy-offices/press-office/press-releases/2023/october/ustr-statement-wto-e-commerce-negotiations;
David Lawder, US Drops Digital Trade Demands at WTO to Allow Room for Stronger Tech Regulation,
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186 USTR Releases Summaries from U.S.-Taiwan 21st Century Trade Initiative Negotiations, USTR (Mar.
16, 2023), https://ustr.gov/about-us/policy-offices/press-office/press-releases/2023/march/ustr-releases
-summaries-us-taiwan-21st-century-trade-initiative-negotiations.

187 U.S.-Taiwan Initiative on 21st Century Trade Summary of Texts Proposed by the U.S. Side, USTR (Mar.
2023), https://ustr.gov/sites/default/files/2023-03/US%20Taiwan%20Initiative%200n%20215t%20
Century%20Trade%20Public%20Summaries%20.pdf.

188 USTR Announcement Regarding U.S.-Taiwan Trade Initiative, USTR (May 18, 2023)
https://ustr.gov/about-us/policy-offices/press-office/press-releases/2023/may/ustr-announcement-
regarding-us-taiwan-trade-initiative.

18 Statement from USTR Spokesperson Sam Michel on U.S.-Taiwan Initiative on 21st Century Trade
Signing Ceremony, USTR (June 1, 2023), https://ustr.gov/about-us/policy-offices/press-office/press-
releases/2023/june/statement-ustr-spokesperson-sam-michel-us-taiwan-initiative-2 1 st-century-trade-
signing-ceremony.
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(% 8% ) - Agreement Between the American Institution in Taiwan and the Taipei Economic and
Cultural Representative Office in the United States Regarding Trade Between the United States of
America and Taiwan, Taiwan-U.S., June 1, 2023, https://ustr.gov/sites/default/files/2023-05/AIT-
TECRO%20Trade%20Agreement%20May%202023.pdf (last visited Aug. 7, 2024).

191 US Taiwan 21 Century Trade Initiavive, pmbl. para. 1; 22 U.S.C. §§ 3310-3316 (1979).

92 F.g., Taiwan Travel Act, Pub. L. No. 115-135, 132 Stat. 341 (2018); Taiwan Assurance Act of 2020,
Pub. L. No. 116-260, 134 Stat. 3099 (2020).
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Abstract

In response to the “Worker-Centered Trade Policy” of the U.S. Biden administration,
“labor issues” also serves as important agenda in the Taiwan-U.S. 21st Century Trade
Initiative currently being negotiated between United States and Republic of China. The
issue of “Trade and Labor Standards” under the multilateral framework of the World
Trade Organization has always been highly controversial. This article analyzes the
difficulties and challenges in discussing labor issues within the multilateral trade
framework, and explores the trade topic.” Trade and Labor Standards” under the WTO
framework. This article attempts to explore how United States handles trade and labor
issues within the framework of regional trade agreements, as well as the mechanisms or
norms established to promote the protection of labor rights. Based on the aforementioned
purpose, this article first discusses the importance of labor under trade issues and the
difficulties and challenges it faces under the World Trade Organization framework.
Secondly, this article provides the labor provisions under regional trade agreements, such
as the important normative contents of the labor chapter of the United States-Mexico-
Canada Agreement (USMCA), the Rapid Response Labor Mechanism (RRLM) of the
United States-Mexico-Canada Agreement, and the Indo-Pacific Economic Framework.
Regarding the U.S. proposal on labor issues in the Taiwan-U.S. 21st Century Trade
Initiative and regarding the role of Taiwanese lawyers on labor issues in future regional
trade negotiations or bilateral trade negotiations, this article also elaborates the necessity

of the formation of Taiwan’s economic and trade negotiation lawyer group.

Keywords: Trade and Labor, Taiwan-US 21st Century Trade Initiative, US-Mexico-

Canada Agreement, Rapid Response Labor Mechanism
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World Trade Organization, Declaration on the Precise, Effective and Operational Implementation of

Special and Differential Treatment Provisions of the Agreement on the Application of Sanitary and

Phytosanitary Measures and the Agreement on Technical Barriers to Trade - Ministerial Declaration,

WTO Doc. WT/L/1191 (Mar. 4, 2024).

26 World Trade Organization, Dispute Settlement Reform - Ministerial Decision, WTO Doc. WT/L/1192

(Mar. 4, 2024).

World Trade Organization, Work Programme on Electronic Commerce - Ministerial Decision, WTO

Doc. WT/L/1193 (Mar. 4, 2024).

World Trade Organization, TRIPS Non-Violation and Situation Complaints - Ministerial Decision,

WTO Doc. WT/L/1194 (Mar. 4, 2024).

Angelo Di Mambro, World Trade Organisation Fails to Make Substantial Progress on Agriculture,

Fisheries, EURACTIV (Mar. 4, 2024), https://www.euractiv.com/section/agriculture-food/news/world-

trade-organisation-fails-to-make-substantial-progress-on-agriculture-fisheries/.

See MC13 Outcome Document, supra note 20.

Shreya Nandi, MC13: India to Oppose any Negotiation Mandate on Non-Trade Issues, BUS. STANDARD

(Feb. 7, 2024), https://www.business-standard.com/amp/economy/news/wto-mc13-india-to-oppose-

any-negotiation-mandate-on-non-trade-issues-124020701091 1.htmIWTO.
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Protocol Replacing the North American Free Trade Agreement with the Agreement Between the United
States of America, the United Mexican States, and Canada, Chapter 23 [Labor], Nov. 30, 2018
[hereinafter USMCA], https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-
canada-agreement.

35 Id. art. 23.13.

36 Id. art. 31-A.2.

37 Id. art. 23.13.

38 Ana Swanson & Jim Tankersley, Trump Just Signed the U.S.M.C.A. Here’s What’s in the New NAFTA,
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THE N.Y. TIMES (July 1, 2020), https://www.nytimes.com/2020/01/29/business/economy/usmca-
deal.html.

39 United States-Mexico-Canada Agreement, U.S. TRADE REPRESENTATIVE, https://ustr.gov/trade-
agreements/free-trade-agreements/united-states-mexico-canada-agreement (last visited July 26, 2024).

40 Joint Statement from United States Trade Representative Robert Lighthizer and Canadian Foreign

Affairs Minister Chrystia Freeland, U.S. TRADE REPRESENTATIVE (Sept. 30, 2018), https://ustr.gov/

about-us/policy-offices/press-office/press-releases/2018/september/joint-statement-united-states.

United States-Mexico-Canada Agreement, supra note 39.

42 Labor Rights and the United States-Mexico-Canada Agreement (USMCA), U.S. DEPT. OF LAB..,
https://www.dol.gov/agencies/ilab/our-work/trade/labor-rights-usmca.

43 Jeremy Diamond, Trump Hails New Trade Deal and His Own Negotiating Tactics, CNN (Oct. 2, 2018),
https://edition.cnn.com/2018/10/01/politics/donald-trump-trade-nafta-usmca/index.html.

“Id

4 Maria Anna Corvaglia, Labour Rights Protection and Its Enforcement under the USMCA: Insights from
a Comparative Legal Analysis, 20(5) WORLD TRADE REV. 2021 648, 648 (2021).
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2 United States Announces Successful Resolution of Rapid Response Labor Mechanism Matter at

Goodyear SLP Facility, U.S. TRADE REPRESENTATIVE (Feb. 5, 2024), https://ustr.gov/about-us/policy-

offices/press-office/press-releases/2024/february/united-states-announces-successful-resolution-rapid-

response-labor-mechanism-matter-goodyear-slp.

U.S. Department of Labor, Trade Representative Request Mexico Review Alleged Denial of Labor

Rights at Goodyear Rubber Tire Plant in San Luis Potosi, U.S. DEP’T OF LAB. (May 22, 2023),

https://www.dol.gov/newsroom/releases/ilab/ilab20230522.

"% United States and Mexico Announce Plan to Remediate Denials of Rights at Goodyear SLP Facility,
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press-releases/2023/july/united-states-and-mexico-announce-plan-remediate-denials-rights-goodyear-
slp-facility.

75 United States Announces Successful Resolution of Rapid Response Labor Mechanism Matter at
Goodyear SLP Facility, supra note 72.
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80 1d.

81" United States Seeks Mexico’s Review of Alleged Denial of Workers’ Rights at Servicios Industriales
Gonzalez, S.A. de C.V., U.S. TRADE REPRESENTATIVE (Apr. 1, 2024), https://ustr.gov/about-us/policy-
offices/press-office/press-releases/2024/april/united-states-seeks-mexicos-review-alleged-denial-
workers-rights-servicios-industriales-gonzalez-sa.

Meéxico y EU Cierran Exitosamente Caso Servicios Industriales Gonzdlez Conforme al MLRR en
Instalaciones Especificas del T-MEC, GOBIERNO DE MEXICO (June 4, 2024), https://www.gob.mx/stps/
prensa/mexico-y-eu-cierran-exitosamente-caso-servicios-industriales-gonzalez-conforme-al-mlrr-en-
instalaciones-especificas-del-t-mec?idiom=es.

B Id; 20 B2 IRk (£545 ) (USMCA) "¥ 1 (L&) v &4 (Rapid
Response Labor Mechanism, RRLM ) ,T*u Gonzalez 1 ¥JfRi+2 7 (SIG) A &% > v
3 R F 5B € 0 httpsy//www.taitra.org.tw/News_Content.aspx?n=104&s=92198 ( # s
HEP 22024 %77 2608 )

US Department of Labor, Trade Representative Request Mexico Review Alleged Denial of Labor Rights
at San Martin Mine in Zacatecas, U.S. DEP’T OF LAB. (June 16, 2023), https://www.dol.gov/newsroom/
releases/ilab/ilab20230616.

8 Id.

86 US Department of Labor, Office of the Trade Representative Find Denial of Labor Rights at Asiaway

82

84
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3 Tecnologia Modificada - %7 » 2R F 5 4§35 2023 £ 9 7 25 p &k
12 g 2 5% Tecnologia Modificada 242 f2 e~ ~ %821 2. 51 » ¢
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B o
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(Federal Center for Labor Conciliation and Reglstratlon) 2P R~ 10 MR

iZ1 g > 5% ;J{»:'Jikz\»i*gﬂm c EBT R N A R 2023 # 110 20 p & %
ﬁiﬁfﬁ%ﬁ‘&‘ﬁ R Autoliv? » A %kiz 4 ;\4}5 {378 R o

% Fujikura — % ¢ » 2R 5 A4 5302023 # 117 13 pEL € 2 413
31 €4pdx Fujikura At F 1 b S 0 gk BRAER2Z R
LH e s 2 mxfiﬁﬁ%°iﬂ N AEA2023 & 120 14 p
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Auto Parts Plant in San Luis Potosi, U.S. DEP’T OF LAB. (Oct. 23, 2023), https://www.dol.gov/news
room/releases/ilab/ilab20231023-0.

8 1d.

88 United States Announces Successful Resolution of Rapid Response Mechanism Labor Matter at Asiaway
Automotive Components Mexico, S. de R.L. de C.V., U.S. TRADE REPRESENTATIVE (Feb. 16, 2024),
https://ustr.gov/about-us/policy-offices/press-office/press-releases/2024/february/united-states-
announces-successful-resolution-rapid-response-mechanism-labor-matter-asiaway.

8 US Department of Labor, Office of the Trade Representative Seek Review by Mexican Government into
Alleged Labor Rights Denial at Nuevo Laredo Plant, U.S. DEP’T OF LAB. (Oct. 26, 2023),
https://www.dol.gov/newsroom/releases/ilab/ilab20231026.

% Id.

%1 US Department of Labor, Office of the US Trade Representative Seek Review of Alleged Denial of Labor
Rights at Autoliv Auto Parts Plant in Querétaro, U.S. DEP’T OF LAB. (Nov. 20, 2023), https://www.dol.
gov/newsroom/releases/ilab/ilab202311204.

2 Id.

9 US Department of Labor, Office of the Trade Representative Find Denial of Labor Rights in Piedras
Negras at Fujikura Auto Parts Plant, U.S. DEP’T OF LAB. (Dec. 14, 2024), https://www.dol.gov/news
room/releases/ilab/ilab20231214.

% Id.
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9 US Department of Labor, Office of the Trade Representative Find Evidence of Denial of Labor Rights
at Atento Call Centers in Hidalgo, Mexico, U.S. DEP’T OF LAB. (Jan. 19, 2024), https://www.dol.gov/
newsroom/releases/ilab/ilab20240119.

% Id.

7 Id.

%8 US Department of Labor, Office of the US Trade Representative Seek Review of Alleged Denial of Labor
Rights at RV Fresh Guacamole Facility in Michoacan, Mexico, U.S. DEP’T OF LAB. (Feb. 16, 2024),
https://www.dol.gov/newsroom/releases/ilab/ilab20240216.

» Id.

100 USMCA, art. 31-A.4.2.

08 Department of Labor, Office of US Trade Representative Find Labor Rights Denial at Tizapa Mine in
Zacazonapan, Mexico, U.S. DEP’T OF LAB. (Apr. 3, 2024), https://www.dol.gov/newsroom/releases/
ilab/ilab20240403.

192 Department of Labor, Office of the Trade Representative Announce Rights Denial Remediation,
Reinstatement of Union Leaders at Minera Tizapa, Mexico, U.S. DEP’T OF LAB. (May 30, 2024),
https://www.dol.gov/newsroom/releases/ilab/ilab20240530.

13 USMCA, art. 31-A.4.2.

14 Department of Labor, Office of US Trade Representative Find Labor Rights’ Denial at Volkswagen
Plant, Mexico’s Largest Auto Assembly Facility, U.S. DEP’T OF LAB. (May 28, 2024), https://www.dol.
gov/newsroom/releases/ilab/ilab20240528.
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97 Department of Labor, Office of the Trade Representative Reach Agreement with Mexican Government
to Protect Labor Rights at Puebla Volkswagen Plant, U.S. DEP’T OF LAB. (July 30, 2024),
https://www.dol.gov/newsroom/releases/ilab/ilab20240730.

108 14

199 Department of Labor, Office of the Trade Representative Seek Review of Alleged Labor Rights Denial
at Impro Industries in San Luis Potost, U.S. DEP’T OF LAB. (July 25, 2024), https://www.dol.gov/news
room/releases/ilab/ilab20240725.

110 Id

" The President’s 2024 Trade Policy Agenda, supra note 12, at 3-5.

12 1d. at 3.

13 14
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4 Indo-Pacific Economic Framework for Prosperity (IPEF), U.S. TRADE REPRESENTATIVE,
https://ustr.gov/trade-agreements/agreements-under-negotiation/indo-pacific-economic-framework-
prosperity-ipef (last visited July 26, 2024).

115 Id

16 14

117 Id.

18 UJ.S. Department of Commerce Announces Upcoming Entry into Force of the IPEF Supply Chain
Agreement, U.S. DEP’T OF COMMERCE, https://www.commerce.gov/news/press-releases/2024/01/us-
department-commerce-announces-upcoming-entry-force-ipef-supply-chain.

119 Indo-Pacific Economic Framework for Prosperity Agreement Relating to Supply Chain Resilience, art.
8.1, Nov. 14, 2023 [hereinafter IPEF Supply Chain Agreement], https://www.commerce.gov/sites/
default/files/2023-09/2023-09-07-IPEF-Pillar-II-Final-Text-Public-Release.pdf.
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120 14 art. 8.2.

21 1d. art. 8.7.

122 Id. art. 8.2.

123 1d. arts. 8.7, 8.8.

124 Id. art. 8.10.

125 Id. art. 9.3.
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130 United States-Taiwan Initiative on 21st-Century Trade First Agreement Implementation Act, Pub. L.
No. 118-13, 137 Stat. 63 (2023)
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132 U.S. TRADE REPRESENTATIVE, U.S.-TAIWAN INITIATIVE ON 21ST-CENTURY TRADE: NEGOTIATING
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Abstract

As FTAs continuously explore policy areas and regulatory models for non-trade
issues, the practical effectiveness of such regulations is crucial. This article focuses on
the labor provisions in the FTAs of the EU and the US, examining labor provision
disputes in these two economies from 2015 to 2017. It explores the multi-track
enforcement mechanisms currently developed for non-trade issues in FTAs, analyzing
the policy logic and regulatory efficacy behind different enforcement mechanisms. This
reflection considers how the institutional logic of international trade law, historically
centered on nation-states (political entities), is being challenged and reconstructed by
recent regulatory innovations in labor provisions by the US and the EU. The discussion
points include: (i) Do the multiple and multi-track enforcement mechanisms provided by
trade agreements for non-trade policies aim to avoid unilateral government measures and
political interference in enforcement mechanisms, or do they offer governments more
opportunities to intervene in international trade? (ii) Is the purpose of trade sanctions to
balance the rights and obligations of the affected parties to the trade agreement, or to
become the external mechanism for implementing domestic policies? However, this
paper is not to negate the development of FTAs. Instead, it seeks to remind policymakers
to continuously question the nature and purpose of trade agreements through these issues,
ensuring consistency between means and ends. In conclusion, learning from the
regulatory reform of labor clauses, this paper proposes observations on trade linkage
issues, such as the regulatory spillover effects of labor-related enforcement mechanisms
and the novel regulatory model combining global supply chain management, corporate

social responsibility, and trade tools.

Keywords: Labor Clauses, Sustainable Development and Social Justice, EU-Korea
FTA’s Labor Dispute, EU-New Zealand FTA, USMCA, Facility-Specific
Rapid Response Mechanism, Global Supply Chain Management
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' General Agreement on Tariffs and Trade 1994, Apr. 15, 1994, Marrakesh Agreement Establishing the
World Trade Organization, Annex 1A, 1867 U.N.T.S. 190 [hereinafter GATT 1994].

2 Id. art. XX(a), XX(b), XX(g).

OB D AR BRSSO R SRR G % 2 S IR g SR A s
5IFE P pod v AR 7}* FAerE Mg 5k g B A8 > 11 "H.;Eﬁi_g A B o d At Fis
FARE RS kml:?] T FEFCF D R A D ] %%t“ f218 GATT  » - &b e
PSS N 2 i el 4 m*ﬂ,%‘” 3+ o See John Gerard Ruggie, International Regimes, Transactions,
and Change: Embedded Liberalism in the Postwar Economic Order, 36(2) INT’L. ORG. 379, 393-398
(1982); MEREDITH KOLSKY LEWIS, THE EMBEDDED LIBERALISM COMPROMISE IN THE MAKING OF THE
GATT AND URUGUAY ROUND AGREEMENTS, THE FUTURE OF INT’L ECON. INTEGRATION THE
EMBEDDED LIBERALISM COMPROMISE REVISITED (Gillian Moon & Lisa Toohey eds., 2018).

4 E.g., Comprehensive and Progressive Agreement for Trans-Pacific Partnership, art. 29.1, Mar. 8, 2018,
[hereinafter CPTPP], https://www.mfat.govt.nz/assets/Trade-agreements/CPTPP/CPTPP-Text-zipped.zip
(“1. For the purposes of Chapter 2 (National Treatment and Market Access for Goods), Chapter 3 (Rules
of Origin and Origin Procedures), Chapter 4 (Textile and Apparel Goods), Chapter 5 (Customs
Administration and Trade Facilitation), Chapter 7 (Sanitary and Phytosanitary Measures), Chapter 8
(Technical Barriers to Trade) and Chapter 17 (State-Owned Enterprises and Designated Monopolies),
Article XX of GATT 1994 and its interpretative notes are incorporated into and made part of this
Agreement, mutatis mutandis”); Protocol Replacing the North American Free Trade Agreement with the
Agreement Between the United States of America, the United Mexican States, and Canada, art. 32.1, Nov.
30, 2018, [hereinafter USMCA], https://ustr.gov/sites/default/files/files/agreements/FTA/USMCA/Text/
19-Digital-Trade.pdf (“1. For the purposes of Chapter 2 (National Treatment and Market Access for
Goods), Chapter 3 (Agriculture), Chapter 4 (Rules of Origin), Chapter 5 (Origin Procedures), Chapter 6
(Textile and Apparel Goods), Chapter 7 (Customs Administration and Trade Facilitation), Chapter 9
(Sanitary and Phytosanitary Measures), Chapter 11 (Technical Barriers to Trade), Chapter 12 (Sectoral
Annexes), and Chapter 22 (State-Owned Enterprises and Designated Monopolies), Article XX of the
GATT 1994 and its interpretative notes are incorporated into and made part of this Agreement, mutatis
mutandis”); European Union—South Korea Free Trade Agreement, art. 2.15, Oct. 6, 2010, [hereinafter EU-
Korea FTA], https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=0J%3AL%3A2011%3A127%3ATOC
(“1. The Parties affirm that their existing rights and obligations under Article XX of GATT 1994 and its
interpretative notes, which are incorporated into and made part of this Agreement, shall apply to trade in
goods covered by this Agreement, mutatis mutandis”).



$A 8 pd TR Uﬁ?ﬂ’”;%#imféﬁl FEARY
MR PR RASEEAT I BRLS *%a%ﬁ“

BB EA 1970 & RSB A hRE RS A B L% T A & RSO
B he 2 0 Bl thiE A2 b deife 2 4 R~ O FC - Tk X1 2 A
R AR ERBARS o PRREANAEFREGERTIIN Efrhe s LT RS
Zegt 2 pd §F % # 2 (North America Free Trade Area » 12 ™ f§ # NAFTA) i
B AT T (s1de agreement ) =17 ;% o FIE B G Y 1 RAAPM OF S B A
FEPFS5 1995 # A 2 eh K § 4 = (World Trade Organization » 12 f§ i
‘Wm),ist%ﬂﬁiﬁﬁﬁéﬁﬁﬁiﬁwpﬂfé KWWOTi¢$m
PRz -0 RBALE MIER FEEHFE N A FBEME > 3 Wi RBHY
%%Ki&ﬁmgé%ﬁmﬂﬁLéﬁﬁdm;ﬁ’ﬂﬁWﬂV¢EME%HH
FRFRIEL P adtE b & (AR FEEr &) Tt F # WTO §
Hw LenizF 2% > FRFIFRpL L L pd §F 5T (free trade
agreements » 12 f§ 4L FTAs) ek » @ @ p d 75 2 T‘I;s\ 5 2EF R PO B E en
ENE > 2L

0

>

—

Jir

Ep 1995 &g » pd FhEITF i bmdlzh {5 AR F
$ren= X WTO g B P4 B84 2 280 8] sttt ~ ¢ o)
£ 6 LE B FR ST R AR nT 80 0 BERB RS B m/;?r?“f’
AFF RO E BRI V- BRFNEL FE IR e
BAEA 4 ik g & FHICRPR o PR OFEL LS ZRE P 2009 £4 0 B
e F b g R TS 2 A #EEE | (Trade and Sustainable Development
%@m)’%&&£¥lﬁﬁﬁ%§¥ﬁ§%%ﬁ“L&ﬁﬁ‘ﬁi%gﬁgﬁ
iRl RRE AT IAM NS R AN EER KRG E TR
;o de 23k F A 24 n 3k (the Global Trade and Gender Arrangement) '~ J fi

Far £ B!
£

pal
e
"o
=

—

~

M
S\
I

S

_\
\_
M
X
)
N
W

nd

3.

=

< =

—h

5 NAFTA %%t 2.8 2 @ M % % B & 1745 ¥ (North American Agreement on Environmental
Cooperation, NAAEC) % # % % 1 & i¥4% %_ (North American Agreement on Labor Cooperation,
NAALC)

6 GATT 1994, preamble (“Recognizing that their relations in the field of trade and economic endeavour
should be conducted with a view to ..., while allowing for the optimal use of the world's resources in
accordance with the objective of sustainable development, ...”).

" The Doha Round, WTO, https://www.wto.org/english/tratop _e/dda_e/dda_e.htm (last visited July 7,
2024).

8  See e.g., HENRIK HORN, PETROS C. MAVROIDIS AND ANDRE SAPIR, BEYOND THE WTO? AN ANATOMY

OF EU AND US PREFERENTIAL TRADE AGREEMENTS(2008); Sikina Jinnah, Strategic Linkages: The

Evolving Role of Trade Agreements in Global Environmental Governance, 20(2) J. Env. & Dev. 191,

191-215 (2011); INT’L LAB. ORG., STUDIES ON GROWTH WITH EQUITY: SOCIAL DIMENSIONS OF FREE

TRADE AGREEMENTS 5-22 (2015).

Joint Declaration on Trade and Women's Economic Empowerment on the Occasion of the WTO

Ministerial Conference in Buenos Aires in December 2017, WTO (Dec. 2017), https://www.wto.org/

english/thewto e/minist_e/mcl1_e/genderdeclarationmcll _e.pdf;, Joint Ministerial  Statement,

Declaration on the Establishment of a WTO Informal Work Programme for MSMEs, WTO Doc.

WT/MIN(17)/58 (Dec. 13, 2017); Discussion Paper on Digital Inclusion Language for Consideration by

JSI Participants, WTO Doc. INF/ECOM/70 (Nov. 25 ,2022).

10 Gregory Shaffer, Retooling Trade Agreements for Social Inclusion, 2019 U. I11. L. Rev. 1, 14-16 (2019).

' Chunlei Zhao, Implementing and Enhancing Labour Standards Through FTAs? A Critical Analysis of
the Panel Report in the EU-Korea Case, 56(6) J. OF WORLD TRADE 939, 943 (2022).

12 Global Trade and Gender Arrangement, GLOB. AFF. CANADA, https://www.international.gc.ca/trade-
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11(3) GLOB. LAB. J. 297 (2020).
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Marva Corley-Coulibaly, Ira Postolachi & Netsanet Tesfay, A Multi-Faceted Typology of Labour
Provisions in Trade Agreements: Overview, Methodology and Trends, International Labour
Organization (Nov. 24. 2021), https://www.ilo.org/resource/multi-faceted-typology-labour-provisions-
trade-agreements-overview.

16 Anthea Roberts, State-to-State Investment Treaty Arbitration: A Hybrid Theory of Interdependent Rights
and Shared Interpretive Authority, 55(1) HARVARD INT’L L. J. 1, 2 (2014).

17 Martin Myant, Making Labour Provisions in Free Trade Agreements Work, ETUI Policy Brief 2022.04,
EUR. ECON., EMPLOYMENT AND SOCIAL POLICY (Apr. 2022), https://www.etui.org/sites/default/files/20
22-03/Making%?20labour%?20provisions%20in%20free%20trade%20agreements%20work-2022.pdf.

18 Axel Marx, Franz Ebert & Nicolas Hachez, Dispute Settlement for Labor Provisions in EU Free Trade
Agreements. Rethinking Current Approaches, 5(4) POL. & GOV. 49, 52 (2017).

9 Id.; Jay Z. Sagar, The Labor and Environment Chapters of The United States-Chile Free Trade

Agreement: An Improvement Over The Weak Enforcement Provisions of the NAFTA Side Agreements

On Labor And The Environment?, 21(3) ARIZONA J. INT’L & CoM. L. 913, 919-920 (2004).
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20 The Dominican Republic-Central America-United States Free Trade Agreement, art. 16.8, Aug. 5,2008,
https://ustr.gov/trade-agreements/free-trade-agreements/cafta-dr-dominican-republic-central-america-
fta/final-text.

2l The Dominican Republic-Central America-United States Free Trade Agreement, art. 16.2 (“1.(a) A
Party shall not fail to effectively enforce its labor laws, through a sustained or recurring course of action
or inaction, in a manner affecting trade between the Parties, after the date of entry into force of this
Agreement”).

22 In the Matter of Guatemala—Issues Relating to the Obligations Under Article 16.2.1(a) of the CAFTA-
DR, Initial Written Submission of The United States, USTR (Nov. 3,2014), https://ustr.gov/sites/default/
files/US%20Initial%20Written%20Submission.pdf, at 3.

23 In the Matter of Guatemala — Issues Relating to the Obligations Under Article 16.2.1(a) of the CAFTA-
DR, USTR, https://ustr.gov/issue-areas/labor/bilateral-and-regional-trade-agreements/guatemala-
submission-under-cafta-dr (last visited July 8, 2024).

24 Panel Report, In the Matter of Guatemala — Issues Relating to the Obligations Under Article 16.2.1(a)
of the CAFTA-DR (June 14, 2017) [hereinafter Guatemala-US case].

% Id. para. 587.

26 d. para. 165.

27 Id. para. 192.
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28 Id. paras. 193-196.

2 Id. para. 594.

30 Id. para. 202.

31 EU-South Korea FTA, art. 13.4 (“3. The Parties, in accordance with the obligations deriving from
membership of the ILO and the ILO Declaration on Fundamental Principles and Rights at Work and its
Follow-up, adopted by the International Labour Conference at its 86" Session in 1998, commit to
respecting, promoting and realising, in their laws and practices, the principles concerning the
fundamental rights, namely: ... The Parties reaffirm the commitment to effectively implementing the
ILO Conventions that Korea and the Member States of the European Union have ratified respectively.
The Parties will make continued and sustained efforts towards ratifying the fundamental ILO
Conventions as well as the other Conventions that are classified as ‘up-to-date’ by the ILO”).

32 EU-South Korea FTA, art. 13.13 (“1. Members of Domestic Advisory Group(s) of each Party will meet
at a Civil Society Forum in order to conduct a dialogue encompassing sustainable development aspects
of trade relations between the Parties. The Civil Society Forum will meet once a year unless otherwise
agreed by the Parties. The Parties shall agree by decision of the Committee on Trade and Sustainable
Development on the operation of the Civil Society Forum no later than one year after the entry into force
of this Agreement”).

33 Aleydis Nissen, Not That Assertive: The EU’s Take on Enforcement of Labour Obligations in Its Free

Trade Agreement with South Korea, 33(2) E. J.INT’L L. 607, 616 (2022).

Non-paper of the Commission Services: Feedback and Way Forward on Improving the Implementation

and Enforcement of Trade and Sustainable Development Chapters in EU Free Trade Agreements, EUR.

CoMM’N (Feb. 26, 2018), https://www.politico.eu/wp-content/uploads/2018/02/TSD-Non-Paper.pdf.

35 EU-South Korea FTA, art. 13.14 (“1. A Party may request consultations with the other Party regarding
any matter of mutual interest arising under this Chapter, including the communications of the Domestic
Advisory Group(s) referred to in Article 13.12, by delivering a written request to the contact point of
the other Party...”).

34
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36 Panel of Experts Proceeding Constituted Under Article 13.15 of the Eu-Korea Free Trade Agreement,
Report of the Panel of Experts, EUR. COMM’N (Jan. 20, 2021), https://circabc.europa.eu/ui/group/09242
a36-a438-40fd-a7af-fe32e36cbdOe/library/d4276b0f-4ba5-4aac-b86a-d8165157c38e/details.
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38 Panel of Experts Proceedings under Article 13.15 of the EU — Korea Free Trade Agreement, First
Written Submission, EUR. COMM’N (Jan. 20, 2020), https://circabc.europa.eu/ui/group/09242a36-a438-
40fd-a7af-fe32e36cbd0e/library/487dcb44-facd-4634-b3bf-1c1{29a156f7/details.

3 EU-South Korea FTA, art. 13.2.1 (“Except as otherwise provided in this Chapter, this Chapter applies
to measures adopted or maintained by the Parties affecting trade-related aspects of labour (84) and
environmental issues in the context of Articles 13.1.1 and 13.1.2”).

40 Panel of Experts Proceeding Established under Article 13.15 of the Korea-EU Free Trade Agreement,

EUR. COMM’N (Aug. 8, 2022), https://circabc.europa.eu/ui/group/09242a36-a438-40fd-a7af-fe32e36¢cb

dOe/library/cea833d8-f8b6-4089-9841-86f8b1330928/details; Panel Report, supra note 38, para. 57.

Panel Report, supra note 36, para. 262.

42 Id. para. 57.

4 Id. para. 63.

4 Id. paras. 105-141.

4 Id. para. 290.
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Korea: Unions Welcome Government’s Move to Ratify ILO Core Conventions after Thirty Years, UNI
GLOB. UNION (Mar. 18, 2021), https://uniglobalunion.org/news/korea-unions-welcome-governments-
move-to-ratify-ilo-core-conventions-after-thirty-years/.

Nissen, supra note 33, at 629.

4 Dominican Repulic-Central America Free Trade Agreement, art. 16.6.7, May 28, 2004, 43 L.L.M. 514
(2004) [hereinafter CAFTA-DR]. (“No Party may have recourse to dispute settlement under this
Agreement for any matter arising under any provision of this Chapter other than Article 16.2.1(a)”).

4 CAFTA-DR, art. 16.2.1 (“(a) A Party shall not fail to effectively enforce its labor laws, through a
sustained or recurring course of action or inaction, in a manner affecting trade between the Parties, after
the date of entry into force of this Agreement”).

50 CAFTA-DR, art. 16.1.1 (“...Each Party shall strive to ensure that such labor principles and the

internationally recognized labor rights set forth in Article 16.8 are recognized and protected by its law”).

47

11



ERELTEEE RS G

R L AR 2P R e A 2P0 R R 13 1 EHR
?*ﬁﬂ;ﬁ‘r%‘ BT 2 pol de oo BdE FTA % 1315 iE4 2 th2 @ 8>
Foi RIpESE Y 1314 FL BE AR AV AR DEDHRE # L4590 % 5 B
KZBER) e FRARPL L RD RDNFLY cBAZRATANLH Y- S B
Avd 2 B Rl R iR By 1316 FR T P2 E 13 R
g LR BN EY 1314 FeEE 1315 g u il o 3 2 FiE
FTA % 13 R 9rd] 2 end 10540 % 2 3 av i % 3545 en- R i3 484] > 7 &
BRI TR BT S IR o Ft o P xR o FG] 0 D E RS
@ﬂiw~ﬁ%5ﬂﬁﬁéé{(%&ﬁ)Zkﬁ%%%ﬁ’ﬁﬁ%@@_@ﬁ
AP IL I R AR B F R e & T fI RS R R N

EEN A Sl @rﬂmkﬁ,@aﬁwg;o

N

S Be e GFTAY 145288 75 L3 ANEERHN Ty b 8%
?éio%@fﬂ%%#% ﬁ ﬁmAHADRﬁa’ﬁ%ﬁ@—%@ﬂwﬁa
AR EA R TR PEAN T > TNEF F 162055 195 a 22 i

Foeoa AT T o g TEESYS Foy s (in a manner
affecting trade between the Parties) # 5 ' - 35 2 » 378 - 2 @ F 2162,
% 190 a AEAAY o RHSE Fﬁmk? e THERY2 L FNTE |
FiEeopty LEFAa FY PrzZ Bt - P —s iR 2Y K2 IE G-
FORFARP ERER REY I HREDRBP G (F 1343 R -

PEEREAF SRR R e RS LA Tt

# 1>t CAFTA-DR % 2 % 162 i % 1 7 a xR 2> 7 Tgcir FTA % 13.7 i 2.

ARG RRE RPN S BB FY ’ﬁKHﬁEFMf'B43&m5%

KA m RIS R A WIEFTAS 137657 TRPS 9> §

35 ? . (in a manner affecting trade or investment between the Parties ) & 2 »
% 1343 i5frm gt & 254

=3

—\

1

51 EU-South Korea FTA, art. 13.15.1 (“Unless the Parties otherwise agree, a Party may, 90 days after the
delivery of a request for consultations under Article 13.14.1, request that a Panel of Experts be convened
to examine the matter that has not been satisfactorily addressed through government consultations. The
Parties can make submissions to the Panel of Experts. The Panel of Experts should seek information and
advice from either Party, the Domestic Advisory Group(s) or international organisations as set out in
Article 13.14, as it deems appropriate. The Panel of Experts shall be convened within two months of a
Party’s request”).

52 EU-South Korea FTA, art. 13.16 (“have recourse to the procedures provided for in Articles 13.14 and
13.157).

53 EU-South Korea FTA, art. 13.7.1 (“A Party shall not fail to effectively enforce its environ mental and
labour laws, through a sustained or recurring course of action or inaction, in a manner affecting trade or
investment between the Parties”).

3% EU-South Korea FTA, art. 13.4.3 (“The Parties, in accordance with the obligations deriving from
membership of the ILO and the ILO Declaration on Fundamental Principles and Rights at Work and its
Follow-up, adopted by the International Labour Conference at its 86th Session in 1998, commit to
respecting, promoting and realising, in their laws and practices, the principles concerning the funda
mental rights, namely: ...”).
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35 Panel Report, Panel of Experts Proceeding Constituted Under Article 13.15 of the Eu-Korea Free Trade
Agreement, supra note 36, paras. 282-285.

56 Id. paras. 61-79.

57 Id. para. 60.

8 Id. paras. 74-77, 79.

94 osxfR iR R B E R D "/]t)fi 3 i TR RE e ke MBERM 2 -
&* PEHENY 3 ERT TEHRFEEYEZ KA TR L EARIENL P R F g AT
PN AARLAERL ) o R R L ER AR RIIE L G v 2L

ﬁ*i;% RO Fla b g2 mﬁ*ﬁ* I%Fr, A vt o ok R R R AL WTO -y
ﬁﬁfﬁ% P 4l 3l R itL T : Isabelle Van Damme, Treaty Interpretation by the WTO

Appellate Body, 21(3) EUR. J. INT’L L. 605, 635-639 (2010).

0 Chunlei Zhao, supra note 11, at 950-951.

1" Panel Report, Panel of Experts Proceeding Constituted Under Article 13.15 of the Eu-Korea Free Trade
Agreement, supra note 36, para. 95 (“The Panel notes that the Parties have drafted the Agreement in
such a way as to create a strong connection between the promotion and attainment of fundamental labour
principles and rights and trade. The various international declarations and statements referred to in the
EU-Korea FTA, discussed above, have been referenced by the Parties to show that decent work is at the
heart of their aspirations for trade and sustainable development, with the ‘floor’ of labour rights an
integral component of the system they commit to maintaining and developing. In the Panel’s view,
national measures implementing such rights are therefore inherently related to trade as it is conceived
in the EU-Korea FTA. In the Panel’s view, national measures implementing such rights are therefore
inherently related to trade as it is conceived in the EU-Korea FTA”).
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6 EU-Korea FTA, art. 13.2 (“1. Except as otherwise provided in this Chapter, this Chapter applies to
measures adopted or maintained by the Parties affecting trade-related aspects of labour ( 84 ) and
environmental issues in the context of Articles 13.1.1 and 13.1.2. 2. The Parties stress that environmental
and labour standards should not be used for protectionist trade purposes. The Parties note that their
comparative advantage should in no way be called into question”). & % iR 5 %5 % 1 R T eh [ 4
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64 Panel Report, Panel of Experts Proceeding Constituted Under Article 13.15 of the Eu-Korea Free Trade
Agreement, supra note 36, paras. 262-266, 283.

5 Id. paras. 268-269.
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% Id. paras. 274, 276.

7 Chunlei Zhao, supra note 11, at 955-956.

8 History of ILO, INT’L LAB. ORG., https://www.ilo.org/about-ilo/history-ilo (last visited July 7, 2024).

% Robert M. Stern & Katherine Terrell, Labor Standards and the World Trade Organization, Research
Seminar in International Economics 3 (Research Seminar in International Economics, 2003),
https://fordschool umich. edu/rsie/workingpapersfPapers476 500/r499.pdf.
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resource/ilo-declaration-social-justice-fair-globalization (last visited July 7, 2024).

P oEEg pd FERI2SBERFREARY SHYF1IET 698 0 F 62022 &) -

3 GATT 1944, a11. XX (“Subject to the requirement that such measures are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between countries where the same
conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be
construed to prevent the adoption or enforcement by any contracting party of measures: ...(e) relating
to the products of prison labour™).

"% Labour Standards: Consensus, Coherence and Controversy, WTO, https://www.wto.org/english/thew
to_e/whatis_e/tif e/bey5_e.htm (last visited July 7, 2024).

75 WTO, Singapore Ministerial Declaration, WTO Doc. WT/MIN(96)/DEC/W.( Dec. 18, 1996), para. 4.

76 WTO, Doha Ministerial Declaration, WTO Doc. WT/MIN(01)/DEC/1 (Nov. 20, 2021), para. 8.

77 Laurence Boisson de Chazournes, WTO and Non-Trade Issues: Inside/Outside WTO, 19 J. INT’L Eco.
L. 379, 379 (2016).

16



A H B F AR AENAT I RER A S E B A
MR PR RASEEAT I BRLS *"%ﬂii%’f“

B WTO ¥ 123 F EERam g » 2 & R FIE_WTO g B304 1 2k38
iz Bt o WA € B in: WTO ehatie R AEm > ¥ 1 2384 5o X~ stk
BT P AR rRE REEAAT LRI LWIO v B 21 ¥ & 4k
REORGE T AR I SF 1 Pl Bl @ WTO g ¢ | 8
RS 11 TEIE R s R RRE AR 2 B - R WS Fozoo s BEEY € R P
» WTO 7 343 ¥ 1RO § 3% > 2 FRABYF 1 HRE) » WIORp L1 ¥
nWﬂ?&ﬂaﬁéﬁgﬁ;é@éwiﬁqxil;a%%%gﬁﬁiiJéﬁis;:i?é&ﬁﬁ'i
SRAERMR RPN RFORERN > RUKARESAEY § ] YRR
J«zwbﬁ&iﬁﬁﬁ’ FRREBEFEAESTFERPN A F P o F]P o
#Bﬁn*" F1BBEELREIELRE  BFHY R L A MY FR 2B

BARAL F O WTO S8 41 228§ 5 3R Asm L re K 5 B 284147 -

BEAY I RMA ST Y Ai G rrieB o 4 £ WTO 4dfsEd ¢ R &
FA2T O FERR I PR ZSEFREFTRET B Rehlp % - L3 47
BoWTO bR £ 52 pd P a LARFTIMABLEF DS AP Bt FHY
3R kKA G R oS 2 WTO ?;ma—~ T T AR ETHRE
A E'\i;"d(i% S REAEAG CENL G AR TR YA pd R ELE
PRREAAEBEF EERS N A 2p ﬁvgoo B %1;,;;5{;?; WTO % i H 4+
ghnwF R BARBHBESHRT E DT I pd LrRLT 2 WTO i
R NREE A AR S

Iy

NERSEE AT EET S E T

g3 WTO ¢ R P 25 1 REPERLEFP » @ FAFFF 5 R0
Hfpzv o FRFTAs S 28 5 F 7 3 RPN 72 LehE &1 2% o d b ik WTO §
ﬁ Wby é‘i’z%@” Tehpe § 2 3T 4o FTAs A ALY 1 3RA0H2 i o B AL L
PR F I RPTRANET AR B e BERERET Ll
Eﬂ‘%l"%:ﬁ?%*‘Lﬁ»?#p;’ﬁ’“”‘%* T h P I F 1 R R R
HirRdmit 4 g Iera”——g AL R M IR RRiEER
T RLEESHEHRe e 0 ¥ - —&Lz W R AR R

8 Guatemala-US case, supra note 24.

7 Billy Melo Araujo, Labour Provisions in EU and US Mega-Regional Trade Agreements, 67(1) INT'L &
CoM. L. QUAR. 233, 237 (2018); Kevin P. Gallagher, Understanding Developing Country Resistance to
the Doha Round, 15(1) R. INT’L POL. Eco. 62, 62 (2008).

80 Gregory Shaffer, Retooling Trade Agreements for Social Inclusion, 1 U.ILL. L. REV. 1, 5 (2019).

81 Andrew T. Guzman, Trade, Labor, Legitimacy, at 6, SSRN resource, https://papers.ssrn.com/sol3/papers
.cfm?abstract 1d=391420 (last visited July 7, 2024).

82 Joanna Gomula & James T. Crawford, Labour Standards and International Trade Regulation — A New
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% Santo, supra note 93, at 407.

% North American Agreement on Labor Cooperation, BUREAU OF INT’L LAB. AFF. (Sept. 13, 1993),

https://www.dol.gov/agencies/ilab/naalc.

Scherrer, supra note 13, at 293.

Agreement between the United States of America and the Hashemite Kingdom of Jordan on the

Establishment of A Free Trade Area, preamble, June 6, 2000, https://ustr.gov/trade-agreements/free-

trade-agreements/jordan-fta/final-text (“Desiring to promote higher labor standards by building on their

respective international commitments and strengthening their cooperation on labor matters”)

[hereinafter US-Jordan FTA].

US-Jordan FTA, art. 6.6 (“For purposes of this Article, “labor laws” means statutes and regulations, or

provisions thereof, that are directly related to the following internationally recognized labor rights: (a)

the right of association; (b) the right to organize and bargain collectively; (c) a prohibition on the use of

any form of forced or compulsory labor; (d) a minimum age for the employment of children; and (e)

acceptable conditions of work with respect to minimum wages, hours of work, and occupational safety

and health™).

% In the Matter of Guatemala — Issues Relating to the Obligations Under Article 16.2.1(a) of the CAFTA-
DR, USTR, https://ustr.gov/issue-areas/labor/bilateral-and-regional-trade-agreements/guatemala-
submission-under-cafta-dr (last visited July 7, 2024).
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100 CAFTA-DR, art. 16.1.1 (“The Parties reaffirm their obligations as members of the International Labor
Organization (ILO) and their commitments under the ILO Declaration on Fundamental Principles and
Rights at Work and its Follow-Up (1998) (ILO Declaration).1 Each Party shall strive to ensure that such
labor principles and the internationally recognized labor rights set forth in Article 16.8 are recognized
and protected by its law”).

101 Claussen, supra note 93, at 35.

102 USMCA, art. 23.5.1 footnote 10 (“For greater certainty, a “sustained or recurring course of action or
inaction” is “sustained” if the course of action or inaction is consistent or ongoing, and is “recurring” if
the course of action or inaction occurs periodically or repeatedly and when the occurrences are related
or the same in nature. A course of action or inaction does not include an isolated instance or case”).

103 Claussen, supra note 93, at 40.

104 Santo, supra note 93, at 407.

105 CPTPP, art. 19.2.1 (“The Parties affirm their obligations as members of the ILO, including those stated
in the ILO Declaration, regarding labour rights within their territories”).

106 CPTPP, art. 19.3.2 (“Each Party shall adopt and maintain statutes and regulations, and practices
thereunder, governing acceptable conditions of work with respect to minimum wages, hours of work,
and occupational safety and health”).

107 USMCA, art. 23.2.1 (“The Parties affirm their obligations as members of the ILO, including those stated
in the ILO Declaration on Rights at Work and the ILO Declaration on Social Justice for a Fair
Globalization (2008)”).
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108 CPTPP, art. 19.4 (“The Parties recognise that it is inappropriate to encourage trade or investment by
weakening or reducing the protections afforded in each Party’s labour laws. Accordingly, no Party shall
waive or otherwise derogate from, or offer to waive or otherwise derogate from, its statutes or
regulations: ...in a manner affecting trade or investment between the Parties”).

USMCA, art. 23.4 (“The Parties recognize that it is inappropriate to encourage trade or investment by
weakening or reducing the protections afforded in each Party’s labor laws. Accordingly, no Party shall
waive or otherwise derogate from, or offer to waive or otherwise derogate from, its statutes or
regulations: ...in a manner affecting trade or investment between the Parties”).

CPTPP, art. 19.5.1 (“No Party shall fail to effectively enforce its labour laws through a sustained or
recurring course of action or inaction in a manner affecting trade or investment between the Parties after
the date of entry into force of this Agreement”).

USMCA, art. 23.5.1 (“No Party shall fail to effectively enforce its labor laws through a sustained or
recurring course of action or inaction10 in a manner affecting trade or investment between the Parties,
after the date of entry into force of this Agreement”).

USMCA, art. 23.5.2 (“Each Party shall promote compliance with its labor laws through appropriate
government action, such as by: ...”).

USMCA, art. 23.5.1 footnote 10 (“For greater certainty, a “sustained or recurring course of action or
inaction” is “sustained” if the course of action or inaction is consistent or ongoing, and is “recurring” if
the course of action or inaction occurs periodically or repeatedly and when the occurrences are related
or the same in nature. A course of action or inaction does not include an isolated instance or case”).
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114 CPTPP, art. 19.8.1 (“Each Party shall promote public awareness of its labour laws, including by ensuring
that information related to its labour laws and enforcement and compliance procedures is publicly
available”).

115 CPTPP, art. 19.9.1 (“Each Party, through its contact point designated under Article 19.13 (Contact

Points), shall provide for the receipt and consideration of written submissions from persons of a Party

on matters related to this Chapter in accordance with its domestic procedures. Each Party shall make

readily accessible and publicly available its procedures, including timelines, for the receipt and
consideration of written submissions”).

CPTPP, art. 19.10.3 (“Each Party shall invite the views and, as appropriate, participation of its

stakeholders, including worker and employer representatives, in identifying potential areas for

cooperation and undertaking cooperative activities. Subject to the agreement of the Parties involved,
cooperative activities may occur through bilateral or plurilateral engagement and may involve relevant
regional or international organisations, such as the ILO, and non-Parties”).

CPTPP, art. 19.14.1 (“In conducting its activities, including meetings, the Council shall provide a means

for receiving and considering the views of interested persons on matters related to this Chapter”).

118 USMCA, art. 23.10.1 (“Each Party shall promote public awareness of its labor laws, including by
ensuring that information related to its labor laws and enforcement and compliance procedures is
publicly available”).

119 USMCA, art. 23.11 9” Each Party, through its contact point designated under Article 23.15 (Contact
Points), shall provide for the receipt and consideration of written submissions from persons of a Party
on matters related to this Chapter in accordance with its domestic procedures. Each Party shall make
readily accessible and publicly available its procedures, including timelines, for the receipt and
consideration of written submissions”).

120 USMCA, art. 23.12.4 (“Each Party shall invite the views and, as appropriate, participation of its
stakeholders, including worker and employer representatives, in identifying potential areas for
cooperation and undertaking cooperative activities”); art. 23.16 (“Each Party shall establish or maintain,
and consult with, a national labor consultative or advisory body or similar mechanism, for members of
its public, including representatives of its labor and business organizations, to provide views on matters
regarding this Chapter”).

12 Claussen, supra note 93, at 32.

122 CPTPP, art. 19.13.1 (“Each Party shall designate an office or official within its labour ministry or
equivalent entity as a contact point to address matters related to this Chapter ...”).

123 CPTPP, art. 19.12.1 (“The Parties hereby establish a Labour Council (Council) composed of senior
governmental representatives at the ministerial or other level, as designated by each Party™).

124 CPTPP, art. 19.11.1 (“A Party may request dialogue with another Party on any matter arising under this
Chapter at any time by delivering a written request to the contact point that the other Party has designated
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under Article 19.13 (Contact Points”).

125 CPTPP, art. 19.15.1 (“The Parties shall make every effort through cooperation and consultation based
on the principle of mutual respect to resolve any matter arising under this Chapter”). 3% i % 1 78 4L 2
& (70 fhdp CPTPP % 19.11 i3k = 0 & (T4 4t54. CPTPP, art. 19.15.14 (“A Party may have
recourse to labour consultations under this Article without prejudice to the commencement or
continuation of cooperative labour dialogue under Article 19.11 (Cooperative Labour Dialogue™).
CPTPP, art. 19.15.10 (“If the consulting Parties are unable to resolve the matter, any consulting Party
may request that the Council representatives of the consulting Parties convene to consider the matter by
delivering a written request to the other consulting Party through its contact point. The Party making
that request shall inform the other Parties through their contact points. The Council representatives of
the consulting Parties shall convene no later than 30 days after the date of receipt of the request, unless
the consulting Parties agree otherwise, and shall seek to resolve the matter, including, if appropriate, by
consulting independent experts and having recourse to such procedures as good offices, conciliation or
mediation”).

127 CPTPP, art. 19.15.12 (“If the consulting Parties have failed to resolve the matter no later than 60 days
after the date of receipt of a request under paragraph 2, the requesting Party may request the
establishment of a panel under Article 28.7 (Establishment of a Panel) and, as provided in Chapter 28
(Dispute Settlement), thereafter have recourse to the other provisions of that Chapter”).

128 CPTPP, art. 19.15.13 (“No Party shall have recourse to dispute settlement under Chapter 28 (Dispute
Settlement) for a matter arising under this Chapter without first seeking to resolve the matter in
accordance with this Article”).

9 2 R4 ey 2304 Fs BEFIIHEA AN Y I BT ELHY I FT IR ELLaOHE -
USMCA, art. 23.14.4 (“In conducting its activities, including meetings, the Labor Council shall provide
a means for receiving and considering the views of interested persons on matters related to this Chapter.
If practicable, meetings will include a public session or other means for Council members to meet with
the public to discuss matters relating to the implementation of this Chapter”).

130 USMCA, art. 23.15.1 (“Each Party shall designate, within 60 days of the date of entry into force of this

Agreement, an office or official within its labor ministry or equivalent entity as a contact point to address

matters related to this Chapter. Each Party shall notify the other Parties in writing promptly in the event

of a change to its contact point”).

USMCA, art. 23.14.1 (“The Parties hereby establish a Labor Council composed of senior governmental

representatives at the ministerial or other level from trade and labor ministries, as designated by each

Party”).

USMCA, art. 23.13.1 (“A Party may request dialogue with another Party on any matter arising under

this Chapter at any time by delivering a written request to the contact point that the other Party has

designated under Article 23.15 (Contact Points)”).

133 USMCA, art. 23.17.2 (“A Party (the requesting Party) may request labor consultations with another
Party (the responding Party) regarding any matter arising under this Chapter by delivering a written
request to the responding Party’s contact point. The requesting Party shall include information that is

126
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132
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specific and sufficient to enable the responding Party to respond, including identification of the matter
at issue and an indication of the legal basis of the request under this Chapter”).

134 USMCA, art. 23.17.8 (“If the consulting Parties fail to resolve the matter within 75 days after the date
of receipt of a request for Labor consultations under paragraph 2, or any other period as the consulting
Parties may agree, the requesting Party may request the establishment of a panel under Article 31.6
(Establishment of a Panel)”).

135 USMCA, art. 23.17.6 (“Ministerial Labor Consultations: If the consulting Parties have failed to resolve
the matter, a consulting Party may request that the relevant Ministers or their designees of the consulting
Parties convene to consider the matter at issue by delivering a written request to the other consulting
Party through its contact point. The Ministers of the consulting Parties shall convene promptly after the
date of receipt of the request, and shall seek to resolve the matter, including, if appropriate, by consulting
independent experts chosen by the consulting Parties to assist them, and having recourse to procedures
such as good offices, conciliation, or mediation™).

136 USMCA, art. 23.17.1 (“The Parties shall make every effort through cooperation and dialogue to arrive
at a mutually satisfactory resolution of any matter arising under this Chapter”).

137 Santo, supra note 93, at 408.

138 USMCA, ch. 31, annex 31-A & annex 31-B.

139 USMCA, ch. 31, annex 31-A, art. 31-A.2 (“The Mechanism shall apply whenever a Party (the
“complainant Party”) has a good faith basis belief that workers at a Covered Facility are being denied
the right of free association and collective bargaining under laws necessary to fulfill the obligations of
the other Party (the “respondent Party”) under this Agreement (a “Denial of Rights”)”).

190 USMCA, ch. 31, Annex 31-A, art. 31-A.1.2 (“The purpose of the Facility-Specific, Rapid Response
Labor Mechanism (the “Mechanism”), including the ability to impose remedies, is to ensure remediation
of a Denial of Rights, as defined in Article 31-A.2, for workers at a Covered Facility, not to restrict
trade. Furthermore, the Parties have designed this Mechanism to ensure that remedies are lifted
immediately once a Denial of Rights is remediated”).

141 USMCA, ch. 31, annex 31-A, art. 31-A.10.2 (“Remedies may include suspension of preferential tariff
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treatment for goods manufactured at the Covered Facility or the imposition of penalties on goods
manufactured at or services provided by the Covered Facility™).

142 USMCA, ch. 31, annex 31-A, art. 31-A.10.2 footnote 2 (“With respect to the United States, a claim can
be brought only with respect to an alleged Denial of Rights owed to workers at a covered facility under
an enforced order of the National Labor Relations Board ...”"); USMCA, Ch. 31, Annex 31-B, footnote
5 to Annex 31-B.2 (“5 With respect to Canada, a claim can be brought only with respect to an alleged
Denial of Rights owed to workers at a covered facility under an enforced order of the Canada Industrial
Relations Board. ...”).

143 Kathleen Claussen & Chad P. Bown, Corporate Accountability by Treaty: The New North American
Rapid Response Labor Mechanism, 118(1) AM. J. INT’L L. 98, 103 (2024).

14 EURO-MEDITERRANEAN Agreement Establishing an Association between the European
Community and its Member States, of the One Part, and the People’s Democratic Republic of Algeria,
of the Other Part, art. 74, 2005 O.J. (L 265) 2, 19-20.

145 Economic Partnership Agreement between the Cariforum States, arts. 191, 196, 2008 O.J. (L289) 3, 65,
66.

146 Zhao, supra note 11, at 958.

147 EU-Korea FTA, art. 13.12.2.

148 EU-Korea FTA, arts. 13.12.4, 13.12.5.

199 U-Korea FTA, art. 13.13.

150 Zhao, supra note 11, at 959; Nissen, supra note 33, at 614.
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Presidents%202024%20Trade%20Policy%20Agenda%20and%202023%20Annual%20Report.pdf.

183 Id. at 16.

184 Barbu, supra note 82, at 261; Claussen & Bown, supra note 143, at 117.
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185 USMCA, Appendix to Annex 4-B, art. 4-B7.

186 Scherrer, supra note 13, at 294-295.

187 IPEF Supply Chain Agreement, art. 9.4 (“No later than 180 days after the date of entry into force of this
Agreement, the Subcommittee shall develop guidelines for the operation of reporting mechanisms under
paragraph 3. 11 The guidelines must include a common format for submitting to a Party’s reporting
mechanism an allegation of a labor rights inconsistency at a subject facility located in the territory of
another Party, criteria to consider in assessing whether an allegation is adequately substantiated and
likely to affect IPEF supply chains, procedures to manage parallel and duplicative proceedings, and
procedures to avoid any abuse of process for the notifying and host Parties as specified in paragraph 7).

188 IPEF Supply Chain Agreement, art. 9.2 (“The Parties recognize that labor rights inconsistencies in the
economy of one Party can affect supply chains in the economy of another Party and recognize the critical
role business practices play in protecting labor rights across IPEF supply chains”).
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