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» SX0[5EREVEERE (UNCITRAL Model Law on ISDS Reform(?)) =3 — soft
law per se

» depending on how individual member state incorporate the provisions into
existing/future llAs

= Alternatively, integrated by reference into UNCITRAL Arbitration Rules

» 2I3UNCITRAL Arbitration Rules (2021), art.1.1.4 — when parities agree to
refer to UNCITRAL Arbitration Rules — the Rules include the provisions of
the Model Law on ISDS Reform

lAs
UNCITRAL: Model a
Laws and Where to » Model'Law on
Findl Them CECL) —

UNCITRAL
Arbitration Rules
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Chart 7: ICSID and Non-ICSID Cases Administered over the Past Ten Fiscal Years
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» Hard facts: ICSID arbitration remains primary option for ISDS

Chart 6: Non-ICSID Cases Administered over the Past Ten Fiscal Years
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» The gaps between Model Law on ISDS Reform and ICSID Arbitration Rules

Model Law on ISDS Reform ICSID Arbitration Rules
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» The gaps between Model Law on ISDS Reform and ICSID Arbitration Rules

Model Law on ISDS Reform ICSID Arbitration Rules
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» The gaps between Model Law on ISDS Reform and ICSID Arbitration Rules

m Model Law on ISDS Reform ICSID Arbitration Rules
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» The gaps between Model Law on ISDS Reform and ICSID Arbitration Rules
» ETRFASE - UNCITRALEAICSIDE FIEE]

=» UNCITRAL Code of Conduct for Arbitrators in International Investment
Dispute Resolution (final draft, 2024)

= UNCITRAL Code of Conduct for Judges in International Investment
Dispute Resolution (final draft, 2024)
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» The gaps between Model Law on ISDS Reform and ICSID Arbitration Rules

Model Law on ISDS Reform ICSID Arbitration Rules
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» HRERENK HRERMEBIARZIRE - SRR ENSEERE , MR
E - WEBHRERER (BIERAEREZNERR) NIREABXRFE - o2 E5#E
BB BERIERETR (Responsible business conduct; RBC) 7= — B 5%
)58 O] gEE KB R RIEEELEAFNFE (adverse impacts)

» £3%&— : WTO IFDA (finalized as of Feb 2024), art.37:

= Each Party shall encourage investors to voluntarily adopt internationally
recognized principles/standards/guidelines of RBC endorsed/supported by
that Party (art.37.1).

= Ex: UN Guiding Principles on Business and Human Rights, ILO's Tripartite
Declaration of Principles Concerning Multinational Enterprises and Social
Policy, OECD Guidelines for Multinational Enterprises (footnote 42 to
art.37.1).

= Each Party recognizes the importance of investors ...implementing due
diligence for RBC in order to identify and address adverse impacts in their
operations, their supply chains and other business relationships (art.37.3).
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» £3E— : WTO IFDA, art.37 (continued)

» Soft norms without binding effect — depending on individual Party’s voluntary
endorsement/support (of which RBC norm and in what way?).

= Merely “encouraging” investor to voluntarily adopt RBC — implying no
legal obligation on investors — no treaty obligation for a Party to enact
domestic legislation with mandatory or binding effect.

= Merely “recognizing” importance of implementing due diligence for RBC in
order to identify and address adverse impacts in business operations/ supply
chains — no further action demanded (sanctions/incentives concerning
Implementation?).

» Effectiveness remains doubtful.

1") OMC
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= 23" : Directive (EU) 2024/1760 on corporate sustainability due diligence
(Corporate Sustainability Due Diligence Directive; CSDDD) (effective on 25
July 2024)

= Aims to foster sustainable and responsible corporate behavior in
companies’ operations and across their global value chains.

= Creates a "corporate due diligence duty”

» Core elements — identifying/addressing potential and actual adverse
human rights and environmental impacts in the operations of the company,
of their subsidiaries, of their business partners.
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» £%_ : EUCSDDD
= |ssues covered by corporate sustainable due diligence

= [ntegrating due diligence into corporate policies and risk management
systems (art.7)

= |dentifying/assessing actual or potential adverse impacts (art.8)
prioritizing actual and potential adverse impacts (art.9)

= Preventing/mitigating potential adverse impacts, and bringing actual
adverse impacts to an end and minimizing their extent (arts.10, 11)

= Providing remediation for actual adverse impacts (art.12)
= Carrying out meaningful engagement with stakeholders (art.13)

= Consultation and provision of information
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» £%E_ : EUCSDDD
= |ssues covered by corporate sustainable due diligence (continued)

= Establishing/maintaining a notification mechanism and a complaints
procedure (art.14)

= Monitoring effectiveness of due diligence policy and measures (art.15)

= Periodic assessments

= Publicly communicating on due diligence (art.16)
= Online publication of annual statement

= Combating climate change (art.22)
= Transition plan for climate change mitigation.
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w» £33 . EUCSDDD
= Enforcement:

= Administrative supervision: supervisory authority to be designated
(art.24) to enforce the rules through injunctive orders and penalties
(art.25.5). At EU level, a European Network of Supervisory Authorities
will bring together representatives of the national bodies to ensure
coordination (art.28).

= Civil liability (art.29): victims entitles to full compensation for damages
resulting from intentional or negligent failure by covered companies
regarding due diligence obligations.
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= FERMPEINEER

» EAHMEBMRNAIERER 2K - IEFHBRAB L - PREIEE
EIZ535H8 - H47-108 (2015)

= FERERZERIE
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SHHEARE - 1 AE 5534 - 543 116 (2017)

» EARERRIRE AR R4 (Investment Court System; ICS)

= The Inclusion of Investment Court System into the EU-China CAl: Innovations,
Prospects and Problems,' China-European Union Investment Relationships -
Towards a New Leadership in Global Investment Governance (Edward Elgar),
pp.247-266 (2018)

= AR i EE RS

= IRE AR F B HE PP EERFAREARS - 1/ VBEREEA
B REMIT X E - B85-128 (2018)
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