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(B~# ##L : Niels Lachmann, Einarsson v. Canada and Data as Asset in Investor-
State Dispute Settlement, KLUWER ARB. BLOG (Oct. 9, 2023),
https://arbitrationblog.kluwerarbitration.com/2023/10/09/einarsson-v-canada-and-
data-as-asset-in-investor-state-dispute-settlement/. )
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Einarsson v. Canada 5 - #3727 2 %R FT R £ %2> AR 2F 2
LR ALPRE - AF 213072 S8 FREA P L 227
Geophysical Services Incorporated (T EAHEGSD ehe + = 45102 GSI 271>
BEFAE A F e %2 2 8K GSI g R T4 (seismicdata) > &% GSI
FiefEse ¥ ¥R ,/.v.'__égi; Fei k4 £ A g F A% pd F 4 # % (North
American Free Trade Agreement, NAFTA) % 11 % 2 #si 22 A% % B
3 Foat(data)z £ F A e 3 Wizde & 3§24 (Investor-State Dispute Settlement,
ISDS) 2. % 0 o
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! Theodore David Einarsson, Harold Paul Einarsson, Russell John Einarsson, and Geophysical Service
Incorporated v. Government of Canada, ICSID Case No. UNCT/20/6, Claimants’ Memorial, para. 3
(Sept. 27, 2022) [hereinafter Claimants” Memorial].
2 Id. sec. IV. (“The Alberta decisions breached Canada’s obligations under NAFTA chapter 117);
North American Free Trade Agreement [NAFTA], Dec. 17,1992, 32 .L.M 289 (1993). (# % p ¢
TR E) B d (F &4t E) Bi% o Protocol Replacing the North American Free Trade
Agreement with the Agreement Between the United States of America, the United Mexican States, and
Canada, Nov. 30, 2018, https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-
canada-agreement/agreement-between.
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FriFs KE(s 4t 2018 £ 10 7 gads ISDS A2 A8, H 1 Birar s » Flh £ 4 2
H AR I s X TRk £ 0 Flm g F NAFTA #1175 & &
(prohibition of performance requirements ) 2. = » ¥ & @4 O cofi /2T $F GSI
q e R #%-2%:»]3: (indirect expropriation) ¢ ZA# T B @ 5k > By A2 F G B
LR S I S TR

BETEL"

BT B AR &
LFEF FibiEL sk TEHARMTE AL ﬂrﬂ%J Wﬁ»wﬁgzg
B AR 6 o b £ A SRR E R TR

2

Bl 037> R BB RITHEL - 4 M %ﬁﬂé““?%il*i’
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BoAKY Y B AR GSIZ BTG - KT 4 E o 4
TR U ERE P EEEM E 4 S NAFTA § 1139 @57 % THRF | ik -

% Id. para. 17.

4 1d. para. 22.

5 1d. para. 23.

& Geophysical Service Incorporated v. Encana Corporation, 2016 ABQB 230, paras. 3-4.

7 1d.

8 Theodore David Einarsson, Harold Paul Einarsson, Russell John Einarsson, and Geophysical Service
Incorporated v. Government of Canada, ICSID Case No. UNCT/20/6, Notice of Intent (Oct. 10, 2018).
® Claimants’ Memorial, para. 497.
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10 See Claimants’ Memorial, paras. 147-163; NAFTA, art. 1139 (“investment means: (a) an enterprise;
(b) an equity security of an enterprise . . ., or (ii) contracts where remuneration depends substantially
on the production, revenues or profits of an enterprise. . . .”).

11 See id. paras. 364-368; NAFTA, arts. 1110(1), 1110(7) (art. 1110(1): “No Party may directly or
indirectly nationalize or expropriate an investment of an investor of another Party in its territory or take
a measure tantamount to nationalization or expropriation of such an investment (“expropriation™),
except: (a) for a public purpose....”; art. 1110(7): “This Article does not apply to the issuance of
compulsory licenses granted in relation to intellectual property rights, or to the revocation, limitation or
creation of intellectual property rights, to the extent that such issuance, revocation, limitation or
creation is consistent with Chapter Seventeen (Intellectual Property).”).

12 %4 Eli Lilly v. Canada % # 2. & 44 ~ Philip Morris v. Uruguay % ® 2 7 t#&4# - Eli Lilly and
Company v. The Government of Canada, ICSID Case No. UNCT/14/2, Final Award (Mar. 16, 2017);
Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic
of Uruguay, ICSID Case No. ARB/10/7, Award (July 8, 2016).

13 See Geophysical Service Incorporated v. Encana Corporation, sec. B.

14 lvan Stepanov, Investor-State Dispute Settlement and Data: Implications for Data Policy and
Regulation, 69(12) GRUR INT” 1242, 1243 (2020).

15 galini Costruttori v. Morocco, ICSID Case No. ARB/00/4, Decision on Jurisdiction, para. 52 (July
23, 2001), 42 ILM 609 (2003).
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16 Geophysical Service Incorporated v. Encana Corporation, para. 319.

17" Stepanov, supra note 14.

18 Claimants’ Memorial, para. 45.

19 OECD, THE DIGITAL ECONOMY, MULTINATIONAL ENTERPRISES AND INTERNATIONAL INVESTMENT
PoLicy 8 (2018).
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