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(B4 742 : Hannah Monicken, Analysts: U.S. Should Push for Transparency, New
Caps on Industrial Subsidies, INSIDE U.S. TRADE, Vol. 41, No. 37, Sept. 15, 2023.)
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' JENNIFER A. HILLMAN & INU MANAK, RETHINKING INTERNATIONAL RULES ON SUBSIDIES 23-28
(Council on Foreign Relations: Special Report No. 96, Sept. 2023).

2 Id

3 Id. at vi.

4 1d atv,24.

> 'WTO INFORMATION AND EXTERNAL RELATIONS DIVISION, UNDERSTANDING THE WTO 28-29

(2015), https://www.wto.org/english/thewto_e/whatis e/tif e/understanding e.pdf (explaining the

reference of amber box, green box, and blue box, which represents difference types of agricultural

subsidies); Agreement on Agriculture arts. 6.1, 6.5, Annex 2, Apr. 15, 1994, Marrakesh Agreement

Establishing the World Trade Organization, Annex 1A, 1867 U.N.T.S. 415, 416, 425 (art. 6.1: “The

domestic support reduction commitments of each Member ... shall apply to all of its domestic support

measures in favour of agricultural producers with the exception ... set out in this Article and in Annex

2 to this Agreement.”; art. 6.5 (a): “Direct payments under production-limiting programmes shall not

be subject to the commitment to reduce domestic support”; Annex 2, para. 1: “Domestic support
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measures for which exemption from the reduction commitments is claimed shall meet the fundamental
requirement that they have no, or at most minimal, trade-distorting effects or effects on production.”).
¢ HILLMAN & MANAK, supra note 2, at 24.

7 Id. at 26-27.

8 Id. at 26.

° Council on Foreign Relations, 4 Meeting on Council Special Report: Rethinking International Rules
on Subsidies, YOUTUBE, at 19:26~19:46 (Sept. 7, 2023), https://www.youtube.com/watch?v=VUcH-
L5tEKO.

10 HILLMAN & MANAK, supra note 2, at 28.

1 J1d; WTO LEGAL AFFAIRS DIVISION AND APPELLATE BODY, A HAND BOOK ON THE WTO DISPUTE
SETTLEMENT SYSTEM 82 (Cambridge University Press, 2004) (“The level of suspension of obligations
authorized by the DSB ... is prospective rather than retroactive; it covers only the time-period after the
DSB has granted authorization, not the whole period during which the measure in question was applied
or the entire period of the dispute.”).
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12 HILLMAN & MANAK, supra note 2, at 28.

13" Id.; Agreement on Subsidies and Countervailing Measures art. 4.7, Apr. 15, 1994, Marrakesh
Agreement Establishing World Trade Organization, Annex 1A, 1869 U.N.T.S. 17; Panel Report,
Australia — Subsidies Provided to Producers and Exporters of Automotive Leather (Recourse to
Article 21.5 of the DSU by the United States), paras. 6.39, 6.45, WTO Doc. WT/DS126/RW (adopted
Feb. 11, 2000) (para. 6.39: “Based on the ordinary meaning of the term [ ‘]withdraw the subsidy[’], read
in context, and in light of its object and purpose, and in order to give it effective meaning, we conclude
that the recommendation to [“Jwithdraw the subsidy[’] provided for in Article 4.7 of the SCM
Agreement is not limited to prospective action only but may encompass repayment of the prohibited
subsidy”; para. 6.45: “Having concluded that Article 4.7 of the SCM Agreement encompasses
repayment, we can find no basis for concluding that anything less than full repayment would suffice to
satisfy the requirement to [‘Jwithdraw the subsidy[’] in a case where repayment is necessary.”).

14" A Meeting on Council Special Report: Rethinking International Rules on Subsidies, supra note 9, at
1:00:57.
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¥t 4 iE B ik 98R & o Dispute Settlement Body, Minutes of Meeting of 11 February 2000, at 5-8,
WTO Doc. WT/DSB/M/75 (Mar. 7, 2000) (“The representative of Australia said that...[A]n effective
remedy was one where the measure was brought into conformity. The Panel recognized that its version
of ‘withdraw the subsidy’ had gone much much further than the requirements for compliance with
any other area of the WTO.”).

17 Hyo-young Lee, “Remedying” the Remedy System for Prohibited Subsidies in the WTO:
Reconsidering Its Retrospective Aspect, 10(2) ASIAN J. WTO & INT’L HEALTH L. & POL’Y 423, 438
(2015) (“Panel in Australia — Leather (Article 21.5) that withdrawal of a prohibited subsidy
encompasses retrospective remedies in the form of full repayment was met by strong criticism by many
WTO Members, and the findings of this case were not adopted by any of the later panels.”).
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