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Products, WTO, https://www.wto.org/english/tratop _e/dispu_e/cases e/ds544 e.htm (last visited Mar.
25, 2023); Panel Report, United States — Certain Measures on Steel and Aluminium Products, WTO
Doc. WT/DS544/R (circulated Dec. 9, 2022) [hereinafter Panel Report, US — Steel and Aluminium
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Products (China)]; Panel Report, United States — Certain Measures on Steel and Aluminium Products,
WTO Doc. WT/DS552/R (circulated Dec. 9, 2022); Panel Report, United States — Certain Measures
on Steel and Aluminium Products, WTO Doc. WT/DS556/R (circulated Dec. 9, 2022); Panel Report,
United States — Certain Measures on Steel and Aluminium Products, WTO Doc. WT/DS564/R
(circulated Dec. 9, 2022).

4 Panel Report, United States — Origin Marking Requirement, WTO Doc. WT/DS597/R (circulated
Dec. 21, 2022) [hereinafter Panel Report, US — Origin Marking (Hong Kong, China)].

5 Id. paras. 2.1, 7.1 (“Hong Kong, China challenges the requirement applied by the United States as
published by the United States Customs and Border Protection (USCBP) in the Federal Register Notice
of 11 August 2020 (11 August Federal Register Notice)11 that imported "goods produced in Hong
Kong, ... may no longer be marked to indicate 'Hong Kong' as their origin, but must be marked to
indicate 'China'....In response, the United States invokes the security exception in Article XXI(b) of the
GATT 1994.”).

6 Id. para. 3.1 (“Hong Kong, China requests that the Panel find that the origin marking requirement is
inconsistent with the United States' obligations under Articles 2(c) and 2(d) of the ARO, Article 2.1 of
the TBT Agreement, and Articles I:1 and IX:1 of the GATT 1994.”).

7 Id. para. 8.1 (“Article XXI(b) is not entirely self-judging insofar as the unilateral determination
granted provision does not extend to the subparagraphs. Instead, the subparagraphs are subject to
review by a panel...The United States has not demonstrated that the situation at issue constitutes an
emergency in international relations, and therefore the origin marking requirement is not justified under
Article XXI(b)(iii)”); Panel Report, US — Steel and Aluminium Products (China), paras. 7.128, 8.1
(“The Panel does not consider that Article XXI(b) of the GATT 1994 is "self-judging" or "non-
justiciable" in the sense argued by the United States, nor that the provision contains a "single relative
clause" that wholly reserves the conditions and circumstances of the subparagraphs to the judgment of
the invoking Member....Regarding Article XXI of the GATT 1994, the Panel does not find that the
measures at issue were "taken in time of war or other emergency in international relations" within the
meaning of Article XXI(b)(iii) of the GATT 1994. The Panel therefore finds that the inconsistencies of
the measures at issue with Articles I:1 and II:1 of the GATT 1994 are not justified under Article
XXI(b)(iii) of the GATT 1994.”).
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8 Panel Report, Russia — Measures Concerning Traffic in Transit, para. 7.82, WTO Doc.
WT/DS512/R (adopted Apr. 26, 2019) [hereinafter Panel Report, Russia — Traffic in Transit] (“[1]s that
the adjectival clause "which it considers" in the chapeau of Article XXI(b) does not qualify the
determination of the circumstances in subparagraph (iii). Rather, for action to fall within the scope of
Article XXI(b), it must objectively be found to meet the requirements in one of the enumerated
subparagraphs of that provision.”).

° Id. para. 7.76 (“An emergency in international relations would, therefore, appear to refer generally to
a situation of armed conflict, or of latent armed conflict, or of heightened tension or crisis, or of general
instability engulfing or surrounding a state.”).

10 Panel Report, US—Origin Marking (Hong Kong, China), para. 7.290 (“[A]n emergency in
international relations refers to a state of affairs that occurs in relations between states or participants in
international relations that is of the utmost gravity, in effect, a situation representing a breakdown or
near-breakdown in those relations.”).

" Id. para. 7.297 (“The above does not suggest that for a situation to constitute an emergency in
international relations it must amount to war.”).

12 Id. (“[1]t should reflect a near-comparable gravity or magnitude as concerns its adverse impact on
the relations between states or other participants in international relations.”).

13" Id. para. 7.354 (“We further note that trade has carried on between the United States and Hong
Kong, China, largely as before, with the exception of the origin marking requirement and some export
controls. In our view, all of this militates against a conclusion of a breakdown or near-breakdown in
international relations that we have found to be consonant with an emergency in such relations.”).

BUK P 2 e B PR A B R H G TR T FE P 3



KEEF A 312 H (2023.3.25)

o gk ERRE Mo

FoTER— RARBA R L EFLIFLPE

FwmEwms TER——RAR KT r+a$ﬁ@%*iGMT“2mx
(b) Z & iil P £~ e~ K248 » 1 (@« ,;—" - %:Lf;rwop;pz,: H 7w

BAisn | 4R 2 MBERER A R g - Kk %vn AL WTO # - 48
B RS 22 5 T fL2les 100305 W_w%“@ﬂﬁﬁ%%@ﬁ£%WK)
FEFLRUTRARE R H&I ?\& PHE EEREZ A FETE ANBE R
(good faith) » @ # ¥ ¢ B £ W2 hond @ £2 115 % 5|73 £ eh
17,
TR 52019 £ Ty ﬁi 1ESHRRE 20 ERT R (B
% %_ ( Agreement on Safeguards)>> *E - =7 [ £ 37T 4§ (Rebalancing ) | 1%+
Ted- GRS EE O B Aaki e § BAT Y F R R
THEIRR I FTEECRFERAE N R EFEpP ST EERL > 2 TR
£ % § % 3% (World Trade Organization ) 57§ % 8 & £ A71c 4R 7| fravhk i 195

14 Panel Report, US — Steel and Aluminium Products (China), paras. 7.148, 7.149 (“Having carefully
reviewed the relevant evidence and arguments submitted in this dispute, and particularly those
submitted by the United States in relation to global excess capacity, the Panel is not persuaded that the
situation to which the United States refers rises to the gravity or severity of tensions on the
international plane so as to constitute an "emergency in international relations" during which a Member
may act under Article XXI(b)(iii)....In conclusion, the Panel does not find, based on the evidence and
arguments submitted in this dispute, that the measures at issue were "taken in time of war or other
emergency in international relations" within the meaning of Article XXI(b)(iii) of the GATT 1994.
Therefore, the Panel finds that the inconsistencies of the measures at issue with Articles I:1 and II:1 of
the GATT 1994 are not justified under Article XXI(b)(iii) of the GATT 1994.”).

15 Hitoshi Nasu, US — Origin Marking Requirement: Did the WTO Panel Get the Balance Right
Between Trade Security and National Security?, EJIL: TALK! (Jan. 25, 2023),
https://www.ejiltalk.org/us-origin-marking-requirement-did-the-wto-panel-get-the-balance-right-
between-trade-security-and-national-security/ (“[1]t is clear that the Panel’s approach is overly
formalistic and unbalanced.”).

16 Jd. (“[T]his Panel decision serves as an illustration of arbitrariness and inconsistency in international
adjudication that could undermine the judicial authority to make an objective determination against the
claim of a security exception.”).

17 Id. (“[T]he better approach is to limit the judicial inquiry to whether discretion is exercised in good
faith— in other words, genuinely in pursuit of the security interest protected and not in a way that is
calculated to cause any unreasonable prejudice to other legitimate interests protected under
international law.”).

18 Simon Lester & Huan Zhu, 4 Proposal for “Rebalancing” to Deal with “National Security” Trade
Restrictions, 42(5) FORDHAM INT’L L. J. 1451, 1471 (2019) (“National security fits much more
naturally into the safeguard category. Where national security is invoked, a violation is generally
assumed and not contested. If the national security justification is upheld, there is no hope of inducing
compliance with WTO obligations, and thus moving on to the rebalancing stage immediately is
appropriate.”).

9 Id. at 1469-1470 (“[IJmmediate rebalancing has only been available for safeguards....”); Agreement
on Safeguards arts. 8.1-8.2, Apr. 15, 1994, Marrakesh Establishing the World Trade Organization,
Annex 1A, 1869 U.N.T.S 154, 157-158 (“To achieve this objective, the Members concerned may agree
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on any adequate means of trade compensation for the adverse effects of the measure on their trade... If
no agreement is reached within 30 days in the consultations under paragraph 3 of Article 12, then the
affected exporting Members shall be free, not later than 90 days after the measure is applied, to
suspend, upon the expiration of 30 days from the day on which written notice of such suspension is
received by the Council for Trade in Goods, the application of substantially equivalent concessions or
other obligations under GATT 1994, to the trade of the Member applying the safeguard measure....”).
20 Lester & Zhu, supra note 18, at 1471 (“Instituting rebalancing rules here would provide an
opportunity to replace retaliatory tariffs with compensatory liberalization....[R]ebalancing would have
an important benefit by limiting the abuse of the provisions.”).
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