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Abstract

For the purpose of calculating the dumping margins, subsidy amounts, and the
subsequent duty rates in the anti-dumping and countervailing investigations, competent
authorities have to require the interest parties, especially the exporters or foreign
producers, to provide necessary information to be the basis when they make
determinations. To avoid the difficulty and non-efficiency resulted from the lack of
necessary information or the non-cooperation of foreign producers and exporters,
Article 6.8 of the Anti-Dumping Agreement (ADA) and Article 12.7 of the Agreement
on Subsidies and Countervailing Measures (ASCM) provide that the investigating
authorities can resort to the facts available out of other sources, including the petitions
of domestic industries which mostly unfavorable for the investigated companies.
However, this is always both sides of one coin, more and more concerns about the
uncertainty and arbitrary use of these discretions provided by the above-mentioned
WTO regulations and domestic laws have risen, and several cases have been brought
into the DSB for clarifying their consistency with WTO rules, infer alia the USDOC’s
practices about using adverse facts available (AFA) to cope with the lack of information
and non-cooperation of interest parties. There are several cases involved both as applied
claims and as such claims about the USDOC’s AFA norm and practices, such as US—
Hot-Rolled Steel (DS184) brought by Japan, US—Anti-Dumping Methodologies
(DS471) by China and US—Supercalendered Paper (DS505) by Canada. Through the
review of the issues and discussions in these cases will help us to get the knowledge of
USDOC’s practices about the AFA, the interpretation of the related terms, and the
opinions expressed by the panels and the AB. Besides, in order to loosen the undue
duties of corroboration and strict evidence rules established by the domestic courts, the
US government enacted the Trade Preferences Extension Act (TPEA) in 2015 to allow
investigating authorities not to consider several elements when they use the other facts
available for their adverse inference, such as commercial reality. This enactment which
empowers the investigating authorities the discretion not to consider the real situation

of the non-cooperation parties also invokes suspicious about the non-punishment nature
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of trade remedy regimes. Recently, Korea had accused the USDOC's ongoing conduct
permitted by the TPEA to be the unwritten measure against Article 6.8 of the ADA and
Article 12.7 of the ASCM and had brought this case into the WTO/DSB in 2018. This
article will discuss the legal opinions provided in the above-mentioned cases and hope

to get the whole picture of the USDOC’s AFA norms and practices.
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