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WMERMREF 224 A ¢ (The United Nations Commission on International
Trade Law ) T ek 3 4 & 3 3 W& = f2 4 (Investor-State Dispute Settlement,
ISDS) #s#]% = 1 i%/] 233 (2020) # 10 * 722 B2 % 39 E g3k > H%H T4
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SEPL - 2 A AR RAR S 2 3 WA ISDS Rk # P HILF A dAF 3 o
BldriT 8P 3+ 3 B 21+ 4 & Aven v. Costa Rica % if #F 3 F 4 #rig = 2 %

! Int’l Law Comm’n, Rep. of Working Group III (Investor-State Dispute Settlement Reform) on the
Work of Its Thirty-Ninth Session, U.N. Doc. A/CN.9/1044, at 12-13.
2 Molly Anning, Counterclaims Admissibility in Investment Arbitration: The Case of Environmental
Disputes in Handbook of International Investment Law and Policy 7 (Julien Chaisse et al. eds., 2020).
3 Christina Beharry & Melinda Kuritzky, Going Green: Managing the Environment Through
International Investment Arbitration, 30(3) Am. U. Int'l L. Rev. 383, 422 (2015).
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4 B ¢ @ 322 (The United Nations Commission on International Trade Law
ArbitrationRule) ) (12 f & (UNCITRAL # # 20]) ) ~iB/r % 6]% %} 1A
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4 David R. Aven and Others v. Republic of Costa Rica, ICSID Case No. UNCT/15/3, Award of the
Tribunal (Sept. 18, 2018),
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/Online Awards/C4866/DS11491 En.pdf [hereinafter
Aven v. Costa Rica].
> Gustavo Laborde, The Case for Host State Claims in Investment Arbitration, 1(1) J. INT'L. DISP.
SETTLEMENT 97, 99 (2010).
CFIMA YR THT I“a‘p FEFARMMPMZTZFA ) 2 EEMEFEL FEX A RREPL
PR HEAT AR RERERD AaRT AT %@‘}ﬂ‘ =g EJ*L&?;‘{«@% o~ IA 2 e
EORTFT AR R EE IIA ZHFEREEHF AR 2T TE RA, 244 - Ursula
Kriebaum, Human Rights and International Investment Law in RESEARCH HANDBOOK ON HUMAN
RIGHTS AND INVESTMENT 23-24 (Yannick Radi ed., 2018); 4a B3tz 2 © R2R » & REH T
[N A ST DE R e N Sy - e ™ Fraport v. Philippines & 1% o a3t 1 4 % &4 »
FEAEBRBETEAEFEE AN EH E o | 127-192 (2019 & ) -
" Markus Krajewski, 4 Nightmare or a Noble Dream? Establishing Investor Obligations through
Treaty-Making and Treaty-Application, 5(1) Bus. & HUM. RTS. J. 105, 121 (2020).
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HA 3 S 3 RS FL KT RRAT & AT BREIRT A 2 &K G L
TigirE kAxRKAR S A K G &£ ¥4 ¢ § = (Corporate Social Responsibility,
CSR) ifi > B4 P& R F A Zﬁ%ﬁ-ﬁ AR SRR R AR 0 ]
SARIEA S R 7 TR (encourage) £ ¥ E T, ~ T £ ¥k 4 (makeefforts)
iﬁﬁﬂi’ﬁumﬁﬂﬁééPQWJ’&?A%ﬁ,fxﬁHAaﬁ )
i F CSR iEarz 2 ek e A F &M Ry ARGEF F1 5 T T M2 ERdg
MR EEs FEEET E%f’éf o #Xm % Aven v. Costa Rica % ¢ > w‘ F e dh T 11
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ﬁ@WUWMLﬁ§%@>”ﬂ#% Bl f— 05T 4= F 3% 1235 (ICSID

NH) R A6 0E 0 R AR EBR AR AN E D (- ) BRE KRR LS
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(UNCITRAL # 820 ) % 21 8% 378 7~ AKznp 1 WEMEAFF BiES 4
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8 James J. Nedumpara & Aditya Laddha, Human Rights and Environmental Counterclaims in
Investment Treaty Arbitration in HANDBOOK OF INTERNATIONAL INVESTMENT LAW AND POLICY 4
(Julien Chaisse et al. eds., 2020).
9 Alessandra Asteriti, Environmental Law in Investment Arbitration: Procedural Means of
Incorporation, 16(2) J. WORLD INV. & TRADE 248, 257 (2015).
0 Hlde > & HMA 2 T &iFE2 P T g [k i#ﬁ*@J ESRIE RN L 7245 0 2 M a
B, & T4p$F 4 | 2 % F o Andrea K. Bjorklund, The Role of Counterclaims in Rebalancing
Investment Law, 17(2) LEWIS & CLARK L. REV. 461, 463 (2013).
1 yulia Levashova, The Accountability and Corporate Social Responsibility of Multinational
Corporations for Transgressions in Host States through International Investment Law, 14(2) ULR 40,
47-48 (2018).
12 James J. Nedumpara & Aditya Laddha, supra note 8, at 15.
13 Convention on the Settlement of Investment Disputes between States and Nationals of Other States
art. 46, October 14, 1966, 575 U.N.T.S. 159.
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(National Technical Environmental Secretariat) ¥t T3+ 8h2 H -4 ¢ #ré a‘f-
T8 P TS 2 kB F L EF 7 (Environmental Viability Permit) 8- s & >
2009 # priag ,T,"JI}’)']‘#HJ%iiK WA A Z o frF Las Olas 353 wiRsy # w2t
& TR wap‘ FRD e AL - R FAFLEEN L EER
WA RV LAFLY PG 2 F T Ft ¥ LasOlas 3 # 6 - k7
£ P?'F%}ﬂ'izz‘]‘m‘ﬂ fi*‘fﬁ Fﬂ‘#—‘ff@?if””@.*" pﬁm/é‘ fé:#!tdf\ KF)'\Z
Aven X4 % At 2014 & 5 R F L B f27 < (International Center For
Settlement of Investment Disputes, ICSID ) 4= # #% » 22 8 27 % F 40 ) 24395
(UNCITRAL #* - 2.p]) = # N pe o

I

T
%

Bopt ik BT WA dtdt LasOlas 3 H 2 fFocr @2 1v 5 v @ HEH
FANEREFTL2IE KA EF AR (ER—FP L2 EWAd T3
#% %_ ( U.S.-Dominican Republic-Central America Free Trade Agreement, DR-
CAFTA) ) ™ % 10.5 if2 & i< #:8 ﬁa—%@%’ﬁ» ( Minimum Standard of Treatment ) -
TR % 10.7 B2 Bl > Fl e B AT R S s R 69,100,000 £ & 2 )

14 U.N. Comm’n on Int’l Trade Law (UNCITRAL), UNCITRAL Arbitration Rules. G.A. Res. 68/109,
U.N. Doc. A/RES/68/109 (Dec. 16, 2013), art. 21,
http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-2013/UNCITRAL-Arbitration-Rules-
2013-e.pdf [hereinafter UNCITRAL Arbitration Rules].

15 James J. Nedumpara & Aditya Laddha, supra note 8, at 8.

16 Zachary Douglas, The Enforcement of Environmental Norms in Investment Treaty Arbitration in
HARNESSING FOREIGN INVESTMENT TO PROMOTE ENVIRONMENTAL PROTECTION INCENTIVES AND
SAFEGUARDS 427 (Pierre-Marie Dupuy & Jorge E. Vinuales eds., 2013).

17 Aven v. Costa Rica, 9 6.
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2L Id. 99 183-184; Dominican Repulic-Central America Free Trade Agreement, arts. 10.5, 10.7, May
28,2004, 43 I.L.M. 514 (2004) [hereinafter DR-CAFTA].
22 Aven v. Costa Rica, § 8.
B Id. 9185.
2 1d. 9 689.
% Id. 99 691-694; DR-CAFTA, art.10.20, (providing that ...7. A respondent may not assert as a
defense, counterclaim, right of set-off, or for any other reason that the claimant has received or will
receive indemnification or other compensation for all or part of the alleged damages pursuant to an
insurance or guarantee contract.”).
% Aven v. Costa Rica, ¥ 695.
27 Id. 9 698.
8 Id. 99 699-702.
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2 Id. 99703-708.

30 1d. §715.

31 Id. g 716.

% Id.

33 Id. 9 717; DR-CAFTA, art.10.20, (providing that “...7. A respondent may not assert as a defense,
counterclaim, right of set-off, or for any other reason that the claimant has received or will receive
indemnification or other compensation for all or part of the alleged damages pursuant to an insurance
or guarantee contract...”).

34 Aven v. Costa Rica, § 718.

% 1d. §731.

3% Id. 99 732-734.

37 1d. 9 736.
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3 Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The
Argentine Republic, ICSID Case No. ARB/07/26, Award, q 1155 (Dec. 8, 2016),
http://icsidfiles.worldbank.org/icsid/I[CSIDBLOBS/Online Awards/C255/DC9852 En.pdf.
¥ Id.
40" Aven v. Costa Rica, 9 738.
4 1d. 99 739-742.
42 1d. 9743.
3 Id. 99 745-747.

31
BUK P2 e BPR 4E s A e B A B e rhu s



LEEHEEE 279 HA (2021.3.10)

THE A A RHREA G DR P &I Fla o0 RIREE g
EEL el FYo ﬁ%ﬁRCNWA”ﬂM2§’ﬁ%@ﬁ%ﬁDR@WUxﬁ
LR TV g L PR AP T AR R RTITS
LSk 2 % f—*ﬂ#‘w BadRAKNEL FREY L35G Ee THY RS 4
A2 R R ‘?@43_1951“%?,% REAY B B2 T B AR
b4 B RS G CFRT o AT E ARSI 2 T AR p A
AR W ARR %E#BF% H 2400394 =2 > TR MR $ i
2 BT WRFERBREZ RPN ST 2 S
ﬁﬁfz‘»‘fa—;ﬁ 2k ST «uazzé‘”’ ;z @ %‘iafiﬁfﬁﬁ% HFAL
AL

~FpRRE

FABNR & R B T ga? PRI R KB TR BRI B 2
a;:fi,ﬂw@ttuAﬂmr%u%” TR ARANE AR CHT 2
HA ¢ SRR B4 T A P R 1213&F4ﬁ4mf%£ﬁﬂ‘~i}; e B T T
BIP 2R 7 4 g R R o @ 48Ryt 38 iF 2 g 2 2016 # 3 5 2
Ter R EF KT R T2 (Model Text for the Indian Bilateral Investment
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4 Jochen A Frowein, Obligations erga omnes, OXFORD PUBLIC INTERNATIONAL LAW: MAX PLANCK
ENCYCLOPEDIAS OF INTERNATIONAL LAW,
https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1400?print=pdf
(last updated Dec., 2008).

4 DR-CAFTA, art. 10.22.

46 Jochen A Frowein, supranote 44; ¥ 2 » M- > LA F%E - 3% > B 71 (2012 & )
47 Zachary Douglas, supra note 16, at 440.

48 Aven v. Costa Rica, 99 732-734, 743.

49 Molly Anning, supra note 2, at 42.

O Alessandra Asteriti, supra note 9, at 271.

1 Christina Beharry & Melinda Kuritzky, supra note 3, at 409.
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52 Molly Anning, supra note 2, at 8.
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