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v E.g., Fact Sheets: President Donald J. Trump is Confronting China’s Unfair Trade Policies, WHITE
HOUSE (May 29, 2018), https://www.whitehouse.gov/briefings-statements/president-donald-j-trump-
confronting-chinas-unfair-trade-policies/; Andrew MacAskill, Trump Hints at Retaliation at 'Very
Unfair' EU Trade Policies, REUTERS (Jan. 29, 2018), https://www.reuters.com/article/us-usa-trump-
trade/trump-hints-at-retaliation-at-very-unfair-eu-trade-policies-idUSKBN1FHOWI.

2 E.g., Jacob Pramuk, Trump Will Raise Tariff Rates on Chinese Goods in Response to Trade War
Retaliation, CNBC (Aug. 23, 2019), https://www.cnbc.com/2019/08/23/trump-will-raise-tariff-rates-
on-chinese-goods-in-response-to-trade-war-retaliation.html.

3 Thomas Franck, US Declares China a Currency Manipulator, Says It’s Using Yuan to Gain ‘Unfair
Advantage’in Trade, CNBC (Aug. 6, 2019), https://www.cnbc.com/2019/08/05/us-treasury-designates-
china-as-a-currency-manipulator.html.

* Modification of Regulations Regarding Benefit and Specificity in Countervailing Duty Proceedings,
85 Fed. Reg. 6031, 6043 (Feb. 4, 2020) (to be codified at 19 C.F.R. §§ 351.528, 351.502(c))
[hereinafter The Modified Regulation].
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5 Id. at 6031.

6 Id.

TId; tpbzdsm™ LS > EFRFE NG T HES MG R RE ST i ATRA] 0 5T
ok BRE S f? ‘0 ,F\,%/z- I—Eﬂi v 1\,‘;‘_%”,;;‘% » 266 ¥ 5 1-6 . > et
http://www.tradelaw.nccu.edu.tw/epaper/no266/1.pdf (& {2 F P 2020 # 5% 25 p )-

8 See Isabelle Hoagland, India, Brazil Take Aim at Commerce’s Currency Devaluation Proposal,
INSIDE U.S. TRADE, Vol. 37, No. 27, July 5, 2019; see also China: U.S. Should Not Jeopardize Phase-
One Deal with Currency CVDs, INSIDE U.S. TRADE, Vol. 38, No. 6, Feb. 7, 2020.

® Azevédo: WTO Was Not Built to Deal with Currency Devaluation, INSIDE U.S. TRADE, Vol. 38, No. 6,
Feb. 07, 2020.

10 Agreement on Subsidies and Countervailing Measures, Apr. 15, 1994, Marrakesh Agreement
Establishing the World Trade Organization, Annex 1A, 1869 U.N.T.S. 14 [hereinafter SCM
Agreement].

11 Sections 771(5), (5A) of the Tariff Act of 1930, 19 U.S.C. §§ 1677 (5), (5A) (2011).

12 The Modified Regulation, at 6031.
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14 Section 771 (5A)(D) of the Tariff Act of 1930, 19 U.S.C. § 1677 (5A)(D) (2011).

15 Jd. at 6043 (to be codified at 19 C.F.R. § 351.502(c)), (“In determining whether a subsidy is being
provided to a “group” of enterprises or industries within the meaning of section 771(5A)(D) of the Act,
the Secretary normally will consider enterprises that buy or sell goods internationally to comprise such
a group.”).

16 Id. at 6039.

7 Section 771 (5A)(D) of the Tariff Act of 1930, 19 U.S.C. § 1677 (SA)(D) (2011).

8 The Modified Regulation, at 6040.

® Id. at 6043 (to be codified at 19 C.F.R. § 351.528).

014

2l The Modified Regulation, at 6043 (to be codified at 19 C.F.R. § 351.528(a)(1)), (“The Secretary
normally will consider whether a benefit is conferred from the exchange of United States dollars for the
currency of a country under review or investigation under a unified exchange rate system only if that
country's currency is undervalued during the relevant period. In determining whether a country's
currency is undervalued, the Secretary normally will take into account the gap between the country's
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real effective exchange rate (REER) and the real effective exchange rate that achieves an external
balance over the medium term that reflects appropriate policies (equilibrium REER). ”)

2 B3 x5 (real effective exchange rate, REER ) f‘*:fﬁ FRREFEESF AL A ﬂ\a‘ﬂﬁz
;;mf,f,-,% ROEPLE B3 NFEE BT EhiE > B UG R - Ry RE- 3R (EF 5
LEFEIHIE) FRRE R R T R A L RS ELR -
https://www.ndc.gov.tw/News_Content.aspx?n=01B17A05A9374683&sms=32ADE0CD4006BBE5&s
=1186862B417C7D8F (& {2 i#|f p 2020 # 5% 25 p )

2 3547 REER (equilibrium real effective exchange rate ) % 7@ #) 9 3L ¢h 38T fry F phif § s it
i E g xS o iy DOC T A S M2 Fufiri7 5 % 0 2R p T L DT Ty
P & % > The Modified Regulation, at 6043 (to be codified at 19 C.F.R. § 351.528(a)(1)).

% Id

%5 Id. (to be codified at 19 C.F.R. § 351.528(a)(2)), (“The Secretary normally will make an affirmative
finding under paragraph (a)(1) of this section only if there has been government action on the exchange
rate that contributes to an undervaluation of the currency. In assessing whether there has been such
government action, the Secretary will not normally include monetary and related credit policy of an
independent central bank or monetary authority. The Secretary may also consider the government's
degree of transparency regarding actions that could alter the exchange rate.”).

% 1d

27 Id. (to be codified at 19 C.F.R. § 351.528(b)(1)).

28 Id. (to be codified at 19 C.F.R. § 351.528(b)(2)).

2 Id. (to be codified at 19 C.F.R. § 351.528(c)).
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%0 General Agreement on Tariffs and Trade 1994 art. 6, Apr. 15, 1994, Marrakesh Agreement
Establishing the World Trade Organization, Annex 1A, 1867 U.N.T.S. 187, 33 .LL.M. 1153 (1994)
[hereinafter GATT 1994].

31 PETER VAN DEN BOSSCHE & WERNER ZDOUC, THE LAW AND POLICY OF THE WORLD

TRADE ORGANIZATION: TEXT, CASES AND MATERIALS 847 (4d ed. 2017).

32 SCM Agreement arts. 1.1-1.2; Id. at 773.

33 PETER VAN DEN BOSSCHE & WERNER ZDOUC, supra note 31, at 776.

3 SCM Agreement, art. 1.1(a)(1).
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3% Section 771(5)(D) of the Tariff Act of 1930, 19 U.S.C. § 1677 (5)(D) (2011).

3% The Modified Regulation, at 6034.

S Id

38 Aluisio de Lima-Campos & Juan Antonio Gaviria, 4 Case for Misaligned Currencies as
Countervailable Subsidies, 46(5) JOURNAL OF WORLD TRADE 1017, 1024 (2012).

3% Daniel C. K. Chow, Can the United States Impose Trade Sanctions on China for Currency
Manipulation, 16(2) WASH. U. GLOBAL STUD. L. REV. 295, 320 (2017).

40" Appellate Body Report, United States—Measures Affecting Trade in Large Civil Aircraft (Second
Complaint), 1] 615-616, WTO Doc. WT/DS353/AB/R (adopted Mar. 23, 2012).

4 Id. at 255, n. 1290.

2 Id q6l6.

8 Id
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China's Currency Regime a Countervailable Subsidy? A Legal Analysis Under the World Trade
Organization's SCM Agreement, 45(1) JOURNAL OF WORLD TRADE 187, 196 (2011).
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49 Appellate Body Report, Canada—DMeasures Affecting the Export of Civilian Aircraft, 157, WTO
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Doc. WT/DS70/AB/R (adopted Aug. 20, 1999).
% 1d
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74~ @ﬁ%lki’ Hifs 15t o SCM Agreement art. 14(d).
52 Appellate Body Report, United States—Final Countervailing Duty Determination with respect to
certain Softwood Lumber from Canada, 9 90, WTO Doc. WT/DS257/AB/R (adopted Feb. 17, 2004).
% Id §103.
5% Appellate Body Report, United State —Countervailing Measures on Certain Hot-Rolled Carbon
Steel Flat Products from India, 1Y 4.155-4.156, WTO Doc. WT/DS436/AB/R (adopted Dec. 19, 2014).
% SCM Agreement, art. 1.2.
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