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(& K P4 p : CIEU Reaches Decision in Case Involving Cookie Consent under
EU Data Protection Law, HUNTON ANDREWS KURTH LLP: PRIVACY AND
INFORMATION SECURITY LAW BLOG (Oct. 3, 2019),
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1 Court of Justice of the European Union Press Release No 125/19, Storing Cookies Requires Internet
Users’ Active Consent-A Pre-Ticked Checkbox Is Therefore Insufficient (Oct. 1, 2019).

2 Case C-673/17, Bundesverband der Verbraucherzentralen und Verbraucherverbiande—
Verbraucherzentrale Bundesverband eV v. Planet49 GmbH, 9 65, 74, 81 (Oct. 1, 2019).
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3 Proposal for a Regulation of the European Parliament and of the Council Concerning the Respect
for Private Life and the Protection of Personal Data in Electronic Communications and Repealing
Directive 2002/58/EC (Regulation on Privacy and Electronic Communications), COM (2017) 10 final
(Jan. 10, 2017).

4 Natasha Lomas, Europe’s Top Court Says Active Consent Is Needed for Tracking Cookies,
TECHCRUNCH (Oct. 1, 2019, 7:42 PM), https://techcrunch.com/2019/10/01/europes-top-court-says-
active-consent-is-needed-for-tracking-cookies/.

5 Directive (EC) 2002/58 of the European Parliament and of the Council of 12 July 2002 Concerning
the Processing of Personal Data and the Protection of Privacy in the Electronic Communications Sector
(Directive on Privacy and Electronic Communications), 2002 O.J. (L 201)37, as Amended by Directive
2009/136/EC of the European Parliament and of the Council of 25 November 2009, 2009 O.J. (L
337)11 [hereinafter ePrivacy Directive].

BRI G BHERE 2 B2 2T A 74 o Consolidated Version of the Treaty on the
Functioning of the European Union, art. 267, 2016 O.J. (C 202) 47, 164 [hereinafter TFEU].

" Case C-673/17, 9 25.
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13 Regulation (EU) 2016/679 of the European Parliament and the Council of 27 April 2016 on the
Protection of Natural Persons with Regard to the Processing of Personal Data and on the Free
Movement of Such Data, and Repealing Directive 95/46/EC (General Data Protection Regulation),
2016 OJ. (L 119)1 [hereinafter GDPR].

14 Directive (EC) 95/46 of the European Parliament and of the Council of 24 October 1995 on the
Protection of Individuals with Regard to the Processing of Personal Data and on the Free Movement of
Such Data, 1995 O.J. (L 281)31 [hereinafter Data Protection Directive].

15 ePrivacy Directive, art. 2(f), (providing that “‘consent’ by a user or subscriber corresponds to the
data subject’s consent in Directive [95/46].”).

16 GDPR, art. 94, (providing that “[r]eferences to the repealed Directive shall be construed as
references to this Regulation.”).

17 Case C-673/17, 9 41.

18 Data Protection Directive, art. 2(h), (providing that “ ‘the data subject’s consent’ shall mean any
freely given specific and informed indication of his wishes....”); GDPR, art. 4(11), (providing that
“ ‘consent’ of the data subject means any freely given, specific, informed and unambiguous
indication....”).

19 Case C-673/17, 4 65.

2 Id. 9 63.
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2 1d q71.

2 ePrivacy Directive, art. 5(3), (providing that “...the subscriber or user concerned has given his or
her consent, having been provided with clear and comprehensive information, in accordance with
Directive [95/46]....”7).

23 Data Protection Directive, art. 10(b); GDPR, art. 6(a).

2 Case C-673/17,9 74.

5 1d 9977, 81.

% Natasha Lomas, supra note 4.
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30 Natasha Lomas, Cookie Walls Don't Comply with GDPR, Says Dutch DPA, TECHCRUNCH (Mar. 8,

2019, 6:37 PM), https://techcrunch.com/2019/03/08/cookie-walls-dont-comply-with-gdpr-says-dutch-

dpa/.
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Lomas, supra note 30.

32 Case C-673/17, 9 64.
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from Tribunalul Bucuresti (Romania) Lodged on 29 January 2019 — Orange Romania SA v

Autoritatea Nationald de Supraveghere a Prelucrarii Datelor cu Caracter Personal (Case C-61/19), 2019

0.J. (C 164/15) 13.

34 Natasha Lomas, supra note 4.
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