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WINSTON & STRAWN LLP (Oct. 3, 2018),
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! Government of Canada, Trade Negotiations and Agreements: United States-Mexico-Canada
Agreement (USMCA), GOVERNMENT OF CANADA, https://international.gc.ca/trade-commerce/trade-
agreements-accords-commerciaux/agr-acc/usmca-aeumc/index.aspx?lang=eng (last modified Nov. 15,
2018).
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2 USTR, Press Release: USTR Announces First Round of NAFTA Negotiations, USTR,
https://ustr.gov/about-us/policy-offices/press-office/press-releases/2017/july/ustr-announces-first-
round-nafta# (last visited Nov. 15, 2018).
3 Phuong Tran, A Review of NAFTA Investor-State Dispute Settlement Claims from 2007 to 2017,
22(4) LAw & Bus. REv. AM. 435, 436 (2016).
4 North American Free Trade Agreement, art. 1115, Can.-Mex.-U.S., Dec. 17, 1992, 32 I.L.M. 289
(1993) [hereinafter NAFTA], (providing that: “Without prejudice to the rights and obligations of the
Parties under Chapter Twenty (Institutional Arrangements and Dispute Settlement Procedures), this
Section establishes a mechanism for the settlement of investment disputes that assures both equal
treatment among investors of the Parties in accordance with the principle of international reciprocity
and due process before an impartial tribunal.”); Id.
5> Phuong Tran, supra note 3.
& Clint Peinhardt, Should NAFTA 2.0 Keep 1SDS?, GEORGE W. BUSH PRESIDENTIAL CENTER (Apr. 4,
2018), https://www.bushcenter.org/publications/articles/2018/04/isds-nafta.html.
" NAFTA, art. 1116.1, (providing that: “An investor of a Party may submit to arbitration under this
Section a claim that another Party has breached an obligation under: (a) Section A or Article 1503(2)
(State Enterprises), or (b) Article 1502(3)(a) (Monopolies and State Enterprises) where the monopoly
has acted in a manner inconsistent with the Party's obligations under Section A, and that the investor
has incurred loss or damage by reason of, or arising out of, that breach.”).
8 Mike Blanchfield & Alexander Panetta, Canada, Mexico Tell U.S. on NAFTA Investor-State
Protection: Get in, or Get out, NAT’L POST, https://nationalpost.com/pmn/news-pmn/canada-news-
pmn/canada-mexico-tell-u-s-on-nafta-investor-state-protection-get-in-or-get-out (last updated Jan. 28,
2018).
9 Jenny Leonard, Hatch, Brady Warn Lighthizer That His ISDS Approach in NAFTA Will Risk
Congressional Passage, CONGRESSMAN SANDY LEVIN (Mar. 14, 2018), https://levin.house.gov/hatch-
brady-warn-lighthizer-his-isds-approach-nafta-will-risk-congressional -passage.
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10 Government of Canada, Privacy Notice Statement: FIPA Consultations, GOVERNMENT OF CANADA,
http://www.international.gc.ca/trade-commerce/consultations/fipa-apie/privacy-
confidentialite.aspx?lang=eng (last updated July 27, 2018).
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400 § % ~ 2 4F T B - ERIC MILLER, REMAKING NAFTA: ITS ORIGIN, IMPACT AND FUTURE 7
(2017),
https://d3n8a8pro7vhmx.cloudfront.net/cdfai/pages/2817/attachments/original/1502385204/Remaking_
NAFTA_Its_Origin__Impact_and_Future.pdf?1502385204.
12 Kyla Tienhaara, Canada Has an 1SDS Clause with the US. It Has Faced 35 Challenges. Is This
Australia’s Future?, THE CONVERSATION (Oct. 9, 2015), https://theconversation.com/canada-has-an-
isds-clause-with-the-us-it-has-faced-35-challenges-is-this-australias-future-48757.
13 1d.; HADRIAN MERTINS-KIRKWOOD, A LOSING PROPOSITION: THE FAILURE OF CANADIAN I1SDS
PoLicY AT HOME AND ABROAD 28 (2015),
https://www.policyalternatives.ca/sites/default/files/uploads/publications/National%200ffice/2015/08/
Losing_Proposition.pdf.
14 Chrystia Freeland, Minister of Foreign Affairs of Canada, Address by Foreign Affairs Minister on
the Modernization of the North American Free Trade Agreement (NAFTA) (Aug. 14, 2017).
15 Jenny Leonard, Sources: Canada to Propose Eliminating ISDS in NAFTA; USTR to Agree, INSIDE
U.S. TRADE, Vol. 36, No. 8, Feb. 23, 2018.
16 1d.
17 United States-Mexico-Canada Agreement Text, USTR, https://ustr.gov/trade-agreements/free-trade-
agreements/united-states-mexico-canada-agreement/united-states-mexico (last visited Nov. 25, 2018)
[hereinafter USMCA].
18 1d., Annex 14-D, art. 3.1
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CONFERENCE ON TRADE AND DEVELOPMENT, EXPROPRIATION: UNCTAD SERIES ON ISSUES IN
INTERNATIONAL INVESTMENT AGREEMENTS I, at 11, U.N. Doc. UNCTAD/DIAE/IA/2011/7, U.N.
Sales No. E.12.11.D.7 (2012).

20 USMCA, Annex 14-D, arts. 3.1(a)(i)(B), 3.1(b)(i)(B).
2L 1d. Annex 14-B, 9 3(a), (providing that: “The determination of whether an action or series of actions
by a Party, in a specific fact situation, constitutes an indirect expropriation requires a case-by-case,
fact-based inquiry that considers, among other factors...”).
22 1d. Annex 14-B, 1 3(a)(i).
2 1d. Annex 14-B, 1 3(a)(ii).
2 1d. Annex 14-B, 1 3(a)(iii).
% 1d. Annex 14-B, 1 3(b).
% 1d. Annex 14-E, 4 1, (providing that: “Annex 14-D (Mexico-United States Investment Disputes)
shall apply as modified by this Annex to the settlement of a qualifying investment dispute under this
Chapter in the circumstances set out in paragraph 2.”).
27 1d. Annex 14-E, 1 6(b)(i).
28 1d. Annex 14-E, 1 6(b)(ii).
2 1d. Annex 14-E, { 6(b)(iii).
30 1d. Annex 14-E, 1 6(b)(iv).
31 1d. Annex 14-E, 1 6(b)(v).
32 1d. Annex 14-E, 11 1, 2, 6.
3 1d. Annex 14-D, art. 5.1(b), (providing that: “No claim shall be submitted to arbitration under this
Annex unless: ...(b) the claimant or the enterprise obtained a final decision from a court of last resort
of the respondent or 30 months have elapsed from the date the proceeding in subparagraph (a) was
initiated.”).
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3 1d. art. 14.2.4, (providing that: “For greater certainty, an investor may only submit a claim to
arbitration under this Chapter as provided under Annex 14-C (Legacy Investment Claims and Pending
Claims), Annex 14-D (Mexico-United States Investment Disputes), or Annex 14-E (Mexico-United
States Investment Disputes Related to Covered Government Contracts).”).

% |d. art. 14.4.

% 1d. art. 14.5.
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14.6.1,14.6.2.
38 1d. art. 14.8.1, (providing that: “No Party shall expropriate or nationalize a covered investment either
directly or indirectly through measures equivalent to expropriation or nationalization (expropriation),
except: (a) for a public purpose; (b) ina non-discriminatory manner; (c) on payment of prompt,
adequate, and effective compensation in accordance with paragraphs 2, 3, and 4; and (d) in accordance
with due process of law.”).
% 1d. art. 31.3.1, (providing that: “If a dispute regarding a matter arises under this Agreement and
under another international trade agreement to which the disputing Parties are party, including the
WTO Agreement the complaining Party may select the forum in which to settle the dispute.”).
0 S %;1 (legacy investments ) i — 4 5> 2 :t,t?’ﬁ » 301994 & 1 2 1 p &2 NAFTA % 3t
P2 AV - B3 HPN TR ARELHRT o T T USMCA 2 »2pE 5 & o 1d.
Annex 14-C, 1 6(a).
41 1d. Annex 14-C, 9 1, (providing that: “Each Party consents, with respect to a legacy investment, to
the submission of a claim to arbitration in accordance with the provisions in Section B of Chapter 11 of
NAFTA 1994 and this Annex alleging breach of an obligation under: (a) Section A of Chapter 11 of
NAFTA 1994; (b) Article 1503(2) (State Enterprises) of NAFTA 1994; and (c) Article 1502(3)(a)
(Monopolies and State Enterprises) of NAFTA 1994 where the monopoly has acted in a manner
inconsistent with the Party’s obligations under Section A of Chapter 11 of NAFTA 1994.”).
42 1d. Annex 14-C, 9 3, (providing that: “A Party’s consent under paragraph 1 shall expire three years
after the termination of NAFTA 1994.”).
43 Sarah E. Reynolds, Soledad G. O'Donnell, Timothy J. Keeler & James T. Coleman, The “New
NAFTA” and Its Revised Dispute Resolution Mechanisms, MAYER BROWN (Oct. 8, 2018),
https://www.mayerbrown.com/the-new-nafta-and-its-revised-dispute-resolution-mechanisms-10-08-
2018/.
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44 Nathalie Bernasconi-Osterwalder, USMCA Curbs How Much Investors Can Sue Countries—Sort of,

INT’L INST. FOR SUSTAINABLE DEV., https://www.iisd.org/library/usmca-investors (last visited Nov. 25,
2018).
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