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44 B 55 2% B % i# I (Federal Court of Justice of Germany ) ** 2016 & 3 * 3 p 4+
¥t Slovak Republic v. Achmea B.V. % 5% % i /% Fx (the Court of Justice of

the European Union, CJEU ) i® 1} & {7 3% j&- (preliminarily ruling ) » 3% % /&3 2018
# 3 7 6 p Ay o CIEU 4p 4 Jw g —2#7ik & 50 B 45 F 1+ 2 (Netherlands-
Slovakia BIT ) % 8 i # $% if 4w /% 2hp i1 (autonomy) F 7 0@
FoRREHEFETREEEINT -

( & 2 P~44 @ Clément Fouchard & Marc Krestin, The Judgment of the CJEU in
Slovak Republic v. Achmea — A Loud Clap of Thunder on the Intra-EU BIT Sky!, Mar.
7, 2018, KLUWER ARBITRATION BLOG,
http://arbitrationblog.kluwerarbitration.com/2018/03/07/the-judgment-of-the-cjeu-in-
slovak-republic-v-achmea/ )

BB B 2 o (Court of Justice of the European Union, CJEU ) 4 (2018)
£ 30 6 p & 1991 & e A S L T R 12 2 (Netherlands—
Slovakia Bilateral Investment Treaty, ' T f§ fi-i7 #1745 iﬁ'ffé’e ) P % 8 iFene N iE

Firm kA CIBU 23z @ R w2 5hp 2% (autonomy) § f &
A,z;fg& v @ BECR 2 -7 4p % (incompatible with EU law ) » *t3% & {744 4-¢ » CJEU
I ABYE 2% F Wathelet >+ 2017 & 9 7 19 p #13% 1 eng L 3% 2% F 2% CJEU
i wEERET R Fi#”fﬁﬂg\ﬁ?ﬂ?& B AR et 20 o T A
i WA = f24-48 4] (investor-state dispute settlement mechanism, ISDS ) z_if * o

= CJEUT@E& TRRAFEER T FRIZ T 2R R EH o wmp 2 E
S F AT RS R - B AR R E T AR R DL AR o BRI RE
R ANPTIEGA A2 DR R TR FR R HAFR AT N SR
BRFRFH196 B EEL R TG FROPE X7 L F Bt 5 5

! Netherlands-Slovakia Bilateral Investment Treaty art. 8, (providing that: (1) All disputes between one
Contracting Party and an investor of the other Contracting Party concerning an investment of the latter
shall if, possible, be settled amicably. (2) Each Contracting Party hereby consents to submit a dispute
referred to in paragraph 1 of this Article to an arbitral tribunal, if the dispute has not been settled
amicably within a period of six months from the date on which either party to the dispute requested
amicable settlement.).
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ML AR FE A2 AP 1 2A% I CIEUZ BT ¥R E 1%
T Wathelet T4 Br2_ = 3 1% 4 15 55 CIEU $474-2_ $* > 15 f§ 4 & = CJEU #*
A2 IR ikyp R B T AR R TR R T BB RS- e

2 ~x%2¥ 3

CIEU 3% -2 R 7 fg %' = @ Achmea B.V. (% ¥ % Eureko B.V.) ¥ 271
& B L FCRR gk T A B o AR B 5L 2000 & R Fesl B iR g T Hehp
it > TPt 2k Achmea B.V.AR 302778 3 50 5 8 E ' 75 % PF 7B 10 cn B iR
{7 & fie (the distribution of profits ) - Achmea B.V.1{ % 2008 # %x Il B R T
v R B R A P R ARR SRR ESORE F S AR T 2 R .
Z%%%ﬁﬁﬁﬁuWQ%mﬁhﬂ&kF %%#r*z‘fﬂwéaﬁ4
3 F - LFEmATd T A Achmea B.V. »

$ik B FORAE B G R Pk AR 3R A R B A BT T SR FA 8
FOEAEE R ETI R Y F 8 E R AR A E RO IR A (70X Xy (Treaty on the
functioning of the European Union, TFEU ) % 344 % ~ % 267 512 % % 18 i % 4p
Foo - FrdrmiEAR Y o 2 iR s £+ %2 B (Higher Regional Court of
Frankfurt) 8 w #77% & 5. Fcfreni 55 0 3R £ #» Feph 2o W iR L it 2
1 TFEU %4540 7« 2TRFC g » L R B 20k % 2 1= (German Federal Court of
wm%)ﬁu,ﬁ’pghﬁﬁﬁwﬂﬁgﬁﬁﬁ&%Lmﬁﬁﬁxhaﬁiﬁ
CJEU > 1\7{ TR PR EAEZHEIL P }f—ﬁ”i"»p E & w itz TFEU %

+2.
YN

WA TR Y > 2% F Wathelet >+ 2017 # 9 7 19 p iz g A ¥

Tl AmEHE SR RFERRER s AL PR T e e ISDS i
FAVLF R BRI BN T e

< a2 A

A g

$ - oI EF TFEU & 18 %%, Rl 23 At E AR
PR FRRFES > Bk

4%
=5

B AP R EGANHMERNMEY 524 A ¢ (United Nations Commission on International
Trade Law, UNCITRAL ) %30 % & » & & 5T 3048 B2 3 50 4R o

3 Treaty on the functioning of the European Union[TFEU] art 18, (providing that: Within the scope of
application of the Treaties, and without prejudice to any special provisions contained therein, any

discrimination on grounds of nationality shall be prohibited.).
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P AT IFRTH R N B E A e £ 5 TFEU % 267 i #rdp
e F 'ﬁ'ﬂi X B B2 o £22 f=, (court or tribunal of a Member State ) * > F]yt ¢
w CJEU £ %cpl 72 B AR 7 4804 o

4

“3,;;,\—?\4&:9. RF L = A Rz i 7 ko ‘f’*'ﬁ\/‘ﬁk‘ E3]
Fend =725 55 » TFEU % 344 if e * grl%]s FOLREE BT R AR RPN
HenfERPaagr o

A

o~ R

32018 # 3 % 6 p ek TP 5 CJEU au @itk § %3 2% F Wathelet
SR LR AL R Behz B0 CIEU YA fr ikt 25 ¥ P Uik i g
Pi2E2E - CIEUL:E P R EHRGRNE P2 aaRagr oy
BB ML T TR EL P2 F AR o CIEU i i A de T

WP SRR

ih@%“&ﬁmhﬁ Lenpt 3 0 CJEU W AE 7 Bo 2 288 & P ehp
iﬁ@@ %R P 4F LI TFEU % 344 5% CJEU 3P se 2 2 1 fh = en
ERr & uﬁ;iﬁ?ﬁg FRERZELREI GBI RRRPEE SR RF T R
AAAH AN - BEG RRCRPEIAT REaE EH G oL F RS

R

o

At RA TR SRR AR P RRERENE PR -
M 438 o CIBU 4 ) » TFEU % 267 i #13Reehk (R A2 B R 5 B P 59 7
EAL R e B A TR RE R B R - R0

CRPEETFARE RERAEgr R R

A iEF § 5 CIEU § A3 it Rfpdh o @ 2 e e 2 g
MY FReE a2 AR FaRER s AFE RiFh e CIBU # 3.
Rt TT R b @il FTLgp 7Rt LRRdigrgwp2e #

4 TFEU art. 267, (providing that:...... Where such a question is raised before any court or tribunal of a
Member State, that court or tribunal may;, if it considers that a decision on the question is necessary to
enable it to give judgment, request the Court to give a ruling thereon.).
> TFEU art. 344, (providing that: Member States undertake not to submit a dispute concerning the
interpretation or application of the Treaties to any method of settlement other than those provided for
therein.).
6 Case C-284/16, Slovak Republic v. Achmea BV, 2018, q 32.
" Id. §33.
8 Id. 9 34.
® Id. 4 37.
10 /4. 94 35.
1 1d. 9 40.
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WA A ¥EXR 2 pd (freedom of establishment) & #_F £ «hp d jid (free

movement of capital ) 2 -
o PR AR | R e

CEUEFY R it ~ - AWK BRI 2 cnd £, £ 37
rgaR A E_TFEU & % 267 i 9 4 e | W,z P & ’E!-L/z‘ Fel3 o CJEU &1 5% ¢
Wathelet #4p £ & & > ;,1; R R TR BRI 4 7 AR RN
BaenP 2 kMo GRBEANT 2D FHRER TP RIESEG APLE BT
NG X SFR %ﬁ?' % CJEU #4147 2415,

R REREZHP PP I UREFE TR 2R

CIEU :&2—- B % @ AN drdl s T 9re s en U pe > H ApiT dien® 40 %)
BB A1 G BB IR P AL W SRS L B R
LR RPN R R - BB LR 23 AY - 828 CIEU
A KGR RHERFREFORGY > HAD RS REFLOFIRT o & | Fi2
FOLh LR B AL W SR s e iRk eh T R G T RS TS 8 i eni
219,

-—r'

CIEUH32d a5 I BERRIANE S FTAT TP TR A » L ZHLFA
ﬁyiwwﬁmgﬁgﬁ%ﬁiﬁ’ﬁﬁ@kﬁﬁﬁﬁﬁﬁééﬁﬁé%ﬁﬁ%
GIRRPN 2 Feh g 57 B0 38 & a2 gt TREU “7& Jopt df 0 of
@ﬁ%i?mﬁmw<ﬁOoﬂw’mﬂJmiﬁE%&ﬁ%iﬁé%mﬁﬁi
HARASTIL G MR ERE AR ET BB Lk

<
2

é&

L erit o CIEU 35 5 AT It L nid 3§ ﬁzaﬁ,z%#%aml £ R
RIZ AR > 2 $0%P 2 2ehp AT § o BEY

N

12 14,9 42.
13 14,9 43.
14 14,9 45.
15 14, 9 49.
16 4.9 51.
17 1d. 9 53.
18 74,9 54.
19 74,9 55.
2 14.955.
2L 4. 956.
2 14.959.
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§—"Ff Clément Fouchard 12 2 Marc Krestin 325 » CJEU st 4+ 5 #45 # #L
ﬁ%ﬁ%ﬁﬁu£*mﬁmﬂﬁnﬁ PR iTE REERL € F HRAHE
ORI R B 7 el 4 S0 3 BRI R 2 SRR | R IR R
FRE 0 P& ISDS » R PR Ak Bk B AR a4 T > v g &
ARG R DT - b o FAni  CIEU endt iz & G i AR B ap sk
BT ORI AR o

fe 7% G LA R T AP g 2 PRI IR P HB o Bihla
Fohhi g P oCIEU &5 BB REE T L 4@ < (Centre for Settlement
of Investment Disputes, ICSID ) g%k 212 2 2L |CSID ek 2 4c 0 | A o 29710 &
ARAIE —gmﬁ; Fl >t o ICSID ehi@ 3442 B (2 x5 T 2R RE B BRR & g
= 2 ¥ (Convention on the Settlement of Investment Disputes Between States and
Nationals of Other States, ICSID Convention) | ¢*— p = &8 % > @ H #7i% d e
FAETHR-E AR 2 150 B GR P BRRIAFT A FELEETRPEP E D
WAL Hr o ham CIEU 23 # w2 AP 2 FfRFR 9 o
ICSID % 2 4+ & 2%

7]+ » Clément Fouchard 2 2 Marc Krestin 325 » & EUCJ &=t #4475 » &
E~FR @]Fé*%é#iﬁf LT AR BN R ey 2L ICSID i g B gt
HIETEE T qy X PIFF S F EPR o RATRIHAAM T 2 AL 0V L B
ICSID % =3 ~ %[ & 4m£K&Di%%‘U£@E%@%4HJ(Bmy
Charter Treaty ) © = f B e :5% .

UAURE SR LS = R B Rl N S SR I L A/ S S
WoHrFA AARPBP S A RFLRFT LS R e v s CIEU 2
Ao v FELZ o CJEU (AR B B sl Ac R p 30T Rl 0 102
A K ISDS *t T B i * ApBE Tpc W iFh o JIFTP e HHE 2 LERET I B
Z_ ( Comprehensive Economic and Trade Agreement, CETA) T » L F & fx & 5t

2 Nikos Lavranos, Black Tuesday: The End of Intra-EU BITs, THOMSON REUTERS (Mar. 7, 2018),
http://arbitrationblog.practicallaw.com/black-tuesday-the-end-of-intra-eu-bits/.
% Id.
g A ICSID R LG AR A RE BB A KRR 28
J& ° See Neil Newing, Lucy Alexander & Leo Meredith, What Next for Intra-EU Investment
Arbitration? Thoughts on the Achmea Decision, Apr. 21,2018, KLUWER ARBITRATION BLOG,
http://arbitrationblog.kluwerarbitration.com/2018/04/21/what-next-for-intra-eu-investment-arbitration-
thoughts-on-the-achmea-decision/.
% R i & ¥ 15X (Energy Charter Treaty, ECT) T & f R cha =82 #1105 F g DR Fl &
FWoF R EF AW ECT T A e A E*‘]*%#ﬁ*/i-ﬁk‘ﬂ v AAE N EE SRR E AR
FIP 30t 7 _?»]z o R%e iR fRedp il > @ P RIDEBEPEET PR o See Szilard
Gaspar Szilagyi, The CJEU Strikes Again in Achmea. Is this the end of investor-State arbitration under
intra-EU BITs?, INTERNATIONAL ECONOMIC LAW AND POLICY BLOG (Mar. 07, 2018, 8:33 AM),
http://worldtradelaw.typepad.com/ielpblog/2018/03/guest-post-the-cjeu-strikes-again-in-achmea-is-
this-the-end-of-investor-state-arbitration-under-intr.html.
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(Investment Court System ) W g B 2 A F & RALGFHR L P I T BFFH K0
FoAm kg v REL FAREIEHEo
B 2%

CIEU 325 7 #1427 2 B 4 e 22 TFEU ™ % 267 i ¢ 4 e | I
S me_ 7\!—\12‘}'}:3"—-’ i# CJEU ‘ﬂi‘/z—‘T}»F*%é i i\.)’i MTIF,‘:”_L [ i\- J E‘_f’?ﬁ
FERRCR 2 B E M Z 0 Fon- REHED DI AT S TS 8 iF ﬁﬂi
FEap A AR F T RATFELARRE 2 EIAPT - 'sz%\ T A
TAP B 5 R 70 V0% 2 aad® 3 ;8 & Clément Fouchard 2 2 Marc Krestin 32
F‘ pxi\' :er]—ﬁ' 2‘?1’5 ’}g lj; 3’.{’ l% #\ j\@xﬂ ’3“' ﬁ EﬂF"*m;}';\ IE“I’% {i"a’ 1’?7 ]jrﬁiao
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