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Abstract

With the trend of globalization, state-owned enterprises (SOEs) were increasingly
engaged in cross-border commercial activities of trade or investment, and gaining more
competitive advantages than its private competitors because of the regulatory favoritism or
preferential treatment granted by the state. While SOEs served legitimate policy tool to
cure market failures and foster industrial development, it has long been discussed how to
level the playing fields between SOEs and private enterprises in the global trade and
investment market, and become an important competition issue needed to be addressed
under the international trade regime in order to prevent SOEs from causing trade-distortive

effects on trading partners.

This paper tries to discuss the competition issues involved with the cross-border
commercial activities of SOEs, and examine the new disciplines introduced in the mega
free trade agreements, focusing on the rules in Chapter 17 of the Comprehensive and
Progressive Agreement for Trans-Pacific Partnership (CPTPP). With a brief indication to
the principle of competitive neutrality, developed by the Economic Cooperation and
Development Organization (OECD), the first part will explore the economic rationale and
negativities of SOEs policy, and identify various types of problems with respect to the
SOEs’ commercial activities at the international level. The paper will next to examine

current trade or investment rules under the World Trade Organization (WTO) or bilateral
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or regional free trade or investment agreements with a view to identify the insufficiency
and limitations of existing rules and judicial practices. Finally, this paper will examine the
new disciplines on SOEs introduced in the CPTPP with a particular focus on the innovative

aspects of these SOEs rules compared with existing rules.

The SOEs chapter has been considered an ambitious and innovative efforts of norm-
making on SOEs such as the broad concept of SOEs, rules on non-discrimination,
commercial considerations and non-commercial assistance and extensive transparency
rules. While these new rules may be desirable and targeting on competition issues of SOEs,
the effectiveness of these rules may be further observed or evaluated given the fact that
plenty of exclusions and exceptions were embedded in the chapter, and some
unprecedented rules demanded further interpretations or clarifications if enforced by

parties after the agreement entering into effect.

Key words: State-Owned Enterprises (SOEs), Designated Monopolies, Competitive

Neutrality, commercial considerations, non-commercial assistance, CPTPP
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