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Abstract

The host state filed counterclaim in the Urbaser case, alleging that the investor,
due to its insufficient investment, had violated the obligation to uphold people’s right
to water under international law. As the case was submitted to the ICSID, Article 46 of
the ICSID Convention applied and requires the counterclaim to satisfy: (1) both parties’
mutual consent to the counterclaim; and (2) direct connection between the original
claim and the counterclaim. The tribunal considered that the BIT in question did not
limit dispute to violation of treaty obligations by the host state; it also allows either
party to submit dispute to arbitration. Accordingly, the host state’s offer to arbitrate
contains counterclaim, and the investor did not preclude host state’s counterclaim when
filing its own claims. As a result, the parties reached mutual consent as to the
counterclaim. The tribunal also found both original claim and counterclaim to be based
on the same investment under the same concession contract, such finding constituted a
factual link which satisfied the connection requirement. The tribunal also considered
legal sources external to the BIT to be applicable, and applied relevant provisions of
the 1948 Universal Declaration on Human Rights and the 1966 International Covenant
on Economic, Social and Cultural Rights to the merits. The investor was held capable
to assume an international law obligation not to engage in acts hindering people's
human right to water. Such obligation, however, is an obligation to abstain, but the
investor’s alleged insufficient investment involved an obligation to perform, so the
tribunal found the investor not in breach of people’s right to water. Although the host
state’s counterclaim failed, the Urbaser tribunal had nevertheless lowered the
procedural requirement for counterclaim and corrected the misleading accusation of
asymmetric nature of investor-state arbitration. Whether a host state is entitled to file
counterclaim depends on the exact wordings of the dispute settlement provisions under
specific BITs. Taiwan concluded several FTAs and BITs in recent years. These treaties
do not allow the host state to file counterclaim. In the future the authorities might
consider lessons from the Urbaser case and change their strategy of treaty negotiation.
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