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2 Les Whittington, EU trade pact could weaken Ottawa’s power to regulate banks, THESTAR.COM, Sept.

7,2014,

https://www.thestar.com/news/canada/2014/09/07/eu_trade pact could weaken ottawas power to re

gulate banks.html (last visited May 16, 2017).

3 Heather Scoffield, EU, Canada’s differences over financial services holding up free trade

pact: documents, FINANCIAL POST, May 29, 2013,

http://business.financialpost.com/news/economy/eu-canadas-differences-over-financial-services-holdin

g-up-free-trade-pact-documents (last visited May 16, 2017).

4 Les Whittington, supra note 2.
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Andrew D. Mitchell, Jennifer K. Hawkins & Neha Mishra, Dear Prudence: Allowances under

International Trade and Investment Law for Prudential Regulation in the Financial Services Sector,
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Prudence or Discrimination? Emergency Measures, the Global Financial Crisis and International

Economic Law, 12(4) JOURNAL OF INTERNATIONAL ECONOMIC LAW 859, 863 (2009).
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' CETA, art. 13.21.2 & 13.21.3.
12 CETA, Annex 13-B, 5.

13 CETA, art. 13.21.4.

4 Id.

5 Id.

16 CETA, art. 13.21.5.
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17 GATS % F U AR AR TR b 2 2 VS E F IR 5 General Agreement on Trade in
Services, Annex on F1nanc1al Services, 9 2 [hereinafter GATS AFS].
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EHm B0 F 574 (2010 &) o
19 GATS AFS, supra note 17.
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2l Samuel Trujillo, Demystifying the Prudential Carve-out: A proposal, 43 REVISTA CONTEXTO 157,
162 (2016).
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Mexican) % 36 527 o

2 EEALDE GATS G iFAB A FZL L X2 RAHE* A BRI BN AR
HiE22 4 £ 1d at163-164.
23 Free Trade Agreement between Canada and the Republic of Korea, art. 10.10.1 (providing that:
“This Chapter, ..., are not to be construed to prevent a Party from adopting or maintaining measures
for prudential reasons, including for the protection of investors, depositors, policy holders, or persons
to whom a fiduciary duty is owed by a financial institution or cross-border financial service supplier, or
to ensure the integrity and stability of the financial system. If such measures do not conform to the
provisions of this Agreement referred to in this paragraph, they shall not be used as a means of
avoiding the Party’s commitments or obligations under such provisions.”).
* GATS & BIRIFH X B AR P 8 4 R M52 8 & 2 » FIU 0| iEAR > Ra St AAkE S
See Samuel Trujillo, supra note 21, at 181.
% Id. at 164.
26 Id. at 165.
7 Free Trade Agreement between the EFTA States and the United Mexican, art 36.1 (providing that:
“Nothing in this Section shall be construed to prevent a Party from adopting or maintaining reasonable
measures for prudential reasons, such as: (a) the protection of investors, depositors, policy-holders,

7

BUK P 2 e B PR A B A R TR T FE P



R L 216 | (2017.6.26)

“CETA $lit|*h2 228 12

R F 8 "”%’z]‘%{m—é‘ 1B &) ¢k i 3% 0 CETA eng E ] *h i 303K 7
g 52%E% 1 - CET ﬁﬁﬂ?ﬁil‘% ¥ 13.16.1 % %L’%ngﬁﬁiiﬁgﬁt%?
FIE®D > FBX i [ £1@ (reasonable) | 2% o ZFE IR 2 AR ¢
B ERERTAER A‘#EﬁJA“ﬁﬁ%ﬁ‘%ﬁﬁﬁmﬁﬁ%ﬁ
B AR R TR B RN Z xf‘:’&%ﬁﬁﬁﬁ%}ﬁf#‘%ﬁiﬁﬁwﬁﬁﬁ
Lﬁﬁﬁﬁmﬁﬁ%ﬂi$i‘%K‘%i B F @ 2 g il
2 e fg b B o

ek ERRZE PR R EREE I3-BT RO iERE £ BIRIART
it * By f#3 (Understanding on the Application of Articles 13.16.1) | ™ &4 %
13.16.1 i H O] R T o %12 13-B % 8 &% a T R 7> gﬁ’fi’ T _H %_}"_J’FL#

2_if % -k & (appropriate level) ¥« £ % d 78 % i Z P4 THw e FIER
His F «}‘ﬁ*@?%’ TLH P eh7 st )2 353 BcE (s not so severe in light of its
purpose that it is manifestly disproportionate to the attainment of its objective ) | & »
RS E 13161 (EF G| 2 & 230,

IS AR - B 13-B% 8KF dAES i iR T2 HpwrH
TRRF S %grQ“’beFFﬁTpﬁ?"Wéﬁré%ﬁlﬁéa
J//\Z‘FL»J ’%‘7{5/}’]‘#2\' ]~3loK’ 413B“8‘E;“ v‘)’v *Fh'«i’."i_ﬂf#é»%

_\‘
E

R IR T e R R R A8 7 R R ORR
A R E T AR T

%@&ﬁ;ﬁﬁéﬁﬁék B
ERPHFLRT & A IEARR T HERBREE FRI L GL TR R

policy-claimants, persons to whom a fiduciary duty is owed by a financial service supplier, or any
similar financial market participants; or (b) the maintenance of the safety, soundness, integrity or
financial responsibility of financial service suppliers; or (c) ensuring the integrity and stability of a
Party's financial system.”); Free Trade Agreement between the EFTA States and the United Mexican,
art 36.2 (providing that: “These measures shall not be more burdensome than necessary to achieve their
aim, and shall not discriminate against financial service suppliers of another Party in comparison to its
own like financial service suppliers.”) ; # i " 255 BB ¥ 7t F37h FTA 353 # Lt & 2 » 3
18 &) *F i% 20 5 Samuel Trujillo, supra note 21, 165.

28 CETA, art. 13.16.1.

2 CETA, Annex 13-B, 8 (a).

30 CETA, Annex 13-B, § 8 (d) (i).

31 CETA, Annex 13-B, § 8 (d) (ii).
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32 CETA, Annex 13-B, 9§ 8 (e).
3 Access, Access’ Submission to the European Commission’s Consultation on the Investor to State
Dispute Settlement Mechanism 12,
https://www.accessnow.org/cms/assets/uploads/archive/docs/Access_ response_ to_the ISDS consultati
on.pdf (last visited June 2,2017) 5 3% %4 FAL 44 TTIP 2 TSI B F A4 =%
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