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Abstract

Scientific evidence shows that smoking has serious harm to human health. The
World Health Organization (WHQO), through the conclusion of the Framework
Convention on Tobacco Control, has prompted countries to adopt effective tobacco
control measures to prevent the further spread of tobacco epidemics. Among the many
non-price measures controlling the demand of tobacco, strict restrictions on cigarette
packaging and brand marketing are considered to be effective means of preventing the
youth and first-time smokers from smoking. In particular, with current trend of
prohibiting tobacco advertising and sponsorship by state legislators, the tobacco
industry is dependent on cigarette packaging and brand design to attract consumers to
buy cigarettes. Therefore, the adoption of plain packaging or pictorial health warning
measures with the effect of restricting the use of trademarks, will further limit the
tobacco industry to engage in marketing activities through cigarette packaging. To this
end, transnational tobacco companies actively take legal challenges against countries
implemented tobacco packaging measures through various forums such as domestic
lobbying, judicial proceedings or investor-state, even WTO dispute settlement
proceedings.

Among them, the Philip Morris v. Uruguay and Philip Morris v. Australia are two
of the high-profile cases in recent time. The multinational tobacco company, Philip
Morris International, challenge the Uruguay’s Single Presentation Requirement and
80% Pictorial Health Warning measures to the International Center for Settlement of
Investment Dispute in February 2010, and Australia’s Plain Packaging measure to the
Permanent Court of Arbitration in June 2011. Philip Morris claimed its commercial
value of the trademark had been expropriated, requesting for compensation and even
injunctive relief. Arbitral tribunals rendered the awards in December 2015 (Philip
Morris v. Australia) and in July 2016 (Philip Morris v. Uruguay). Both tribunals made
an award against Philip Morris with different causes, as the lack of jurisdiction with
the former and lack of the merit with the latter.

This paper attempts to explore the meaning and impact of international
investment disputes associated with tobacco control from the perspective of public
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health. First, this article will outline the transnational tobacco companies' attempts to
challenge and influence the implementation of effective tobacco control policies
through investor-state dispute settlement mechanism. Secondly, according to the
recent cases of tobacco control measures in international investment disputes, the
author analyzes the background facts, the measures, the main points of the dispute and
the reasons for the arbitration judgment, and the legal requirements and identification
of the obligations of the investment guarantee entity Standards, from the perspective
of the sovereign rights of the landlord to explore the views of the arbitral tribunal,
such as: indirect collection, fair and just treatment, umbrella clauses and other
co-dispute, in addition, this article will focus on cigarette packaging rules involved in
the use of trademark as part of the investment. Finally, based on the examination of
arbitration cases, this paper will discuss the important implications and possible
impacts of these arbitration award. Finally, the conclusion of this article.
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