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Abstract

Development of renewable energy sources in the electricity sector is generally
accepted as an important opportunity to address environmental concerns such as
climate change. However, displacement of fossil fuel based electric generation with
renewable energy sources often is not economically viable without some form of
government intervention. State programs to support renewable energy sources are
increasingly under challenge at the World Trade Organization (“WTO”). The first
country brought this issue into WTO Dispute Settlement Body was Japan. On
September 13, 2010 Japan requested consultations with Canada claiming that a
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number of measures taken by Ontario's government regarding its FIT program were
inconsistent with WTO rules. Specifically, Japan contended that Ontario's FIT
program, as well as individually executed contracts for FIT and micro-FIT projects,
discriminated against equipment for renewable energy generation facilities produced
outside of Ontario resulting in violations of Articles 3.4 and 111:5 of the General
Agreement on Trade and Tariffs, Article 2.1 of the Agreement on Trade Related
Investment Measures and Articles 3.1(b) and 3.2 of the Subsidies and Countervailing
Measures Agreement. On December 19, 2012, the panel circulated a report finding
that the domestic content requirements did indeed accord less favorable treatment to
imported products in violation of GATT article 3.4 and TRIMs article 2.1. However,
in a divided opinion the panel found that Japan and the EU had failed to carry their
burden of showing that the guaranteed prices offered by the Feed-In Tariff Programme
were a "benefit,” as required by the SCM Agreement for a finding that the
government measure at issue is a subsidy. The Appellate Body report, adopted on May
24, upheld the panel's ruling in favor of the EU and Japan on the grounds that
Ontario's program discriminated against imports, but did not reach a definitive
conclusion with regard to the subsidy issue. Not long afterwards, India’s FIT
programmes also were accused by U.S. and New Zealand in the WTO focused on the
violation of the articles of non-discrimination. Although India tried to invoke the
Article 20 (j) to justify it’s local content requirement, it didn’t succeed eventually.
Both cases show the difficulties to strike a balance between the development of
renewable energy technologies and the free trade.
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