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Abstract

With the proliferation of free trade agreements, tobacco trade becomes the major
cause for the spread of tobacco epidemics worldwide. However, public health
concerns over the threat of form trade and investment rules on tobacco control have
not been formally addressed in the field of bilateral or regional free trade
arrangements. Trade in tobacco products has long been controversial to strike a
balance between free trade and public health when shaping the bilateral or regional
trade policy. In the past, tobacco has been treated as the same as other agricultural
products subjecting to trade rules or tariff concessions in trade agreements. This has
allowed multinational tobacco companies expanding foreign markets through trade

TR EREEY R TR kalkE FRPELAE2EE L (JD) c IR ETTR
8 % : pkyang@nccu.edu.tw -
6

BUR B2 BIPRAE S AH A B A AT o



KEEAENSS 191 H (2016.3.10)

and investment agreements, and having the right to protect their own foreign direct
investments. States may be unwilling to adopt more effective tobacco control
measures, or for those who have adopted, the effectiveness of which may be
weakened by those trade and investment rules.

It was not until the negotiation of Trans-Pacific Partnership Agreement (TPP)
that trade and investment issues over tobacco control were, for the first time, officially
put on table by the U.S. and debated different options among 12 Asia-Pacific
countries. Two tobacco proposals submitted by the U.S and Malaysia had been hotly
discussed, and an exception provision on tobacco control measures was finally
concluded in article 29.5 of the TPP Agreement in the end of negotiation.

This paper aims to discuss Tobacco control issues and rules under the TPP Agreement
with particular focus on two different approaches proposed by the U.S. and Malaysia,
namely the “exception approach” and “carve-out approach”. This paper will examine
the difference of the two approaches, and identify the underlining policy arguments
for and against these two approaches. This paper will also discuss possible alternative
options and analyze the implication and potential issues surrounding Article 29.5 of
the finalized TPP Agreement. This paper finds that Article 29.5 may be beneficial for
TPP Parties to avoid its tobacco control measures from being legally challenged by
multinational tobacco companies through ISDS mechanism.—However, it seems
insufficient to achieve full protection of public health as several potential issues over
the interpretation and application of Article 29.5.
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