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! Request for Consultations by the Indonesia— United States, Measures Affecting the Production and
Sale of Clove Cigarettes, WT/DS406/1 (Apr. 14, 2010).
2 Panel Report, United States —Measures Affecting the Production and Sale of Clove Cigarettes,

WT/DS406/R (Sept. 2, 2011).
® Appellate Body Report, United States —Measures Affecting the Production and Sale of Clove

Cigarettes, WT/DS406/AB/R (Apr. 4, 2012).

* WTO, United States — Measures Affecting the Production and Sale of Clove Cigarettes, Notification

of a Mutually Agreed Solution, WT/DS406/17, G/L/917/Add.1G/SPS/GEN/1015/Add.1,

G/TBT/D/38/Add.1 (Oct. 9, 2014), available at

https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?Query=(%20@Symbol=%20(wt/ds406

/17))&Language=ENGLISH&Context=FomerScriptedSearch&languageUlChanged=true# (last visited

Jan. 7, 2015).

> WTO, United States — Measures Affecting the Production and Sale of Clove Cigarettes, available at

http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds406_e.htm (last visited Jan. 7, 2015).

® Indonesia and the United States Agree to Stop Clove Cigarette Case, MINISTRY OF TRADE,

KEMENTERIAN PERDAGANGAN REPUBLIK INDONESIA, Oct. 7, 2014, available at

http://www.kemendag.go.id/files/pdf/2014/10/07/indonesia-as-sepakat-hentikan-kasus-rokok-kretek-en

0-1412676149.pdf (last visited Jan. 7, 2015).

" WTO, United States —Subsidy on Upland Cotton, Notification of a Mutually Agreed Solution,

WT/DS267/46 (Oct. 23, 2014); FAe™™ ~ thif4e > fi 15 % = 2014 & F # 4 S {ofd & L& sip
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° Panel Report, US —Sale of Clove Cigarettes, 11 2.1-3.2.

0 1.

1 panel Report, US —Sale of Clove Cigarettes, 11 8.1-8.6; Appellate Body Report, US —Sale of Clove

Cigarettes, 11 298-299.
2 WTO, supra note 5.
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3 Understanding on Rules and Procedures Governing the Settlement of Disputes, art.22.2: “If the
Member concerned fails to bring the measure found to be inconsistent with a covered agreement into
compliance therewith or otherwise comply with the recommendations and rulings within the reasonable
period of time determined pursuant to paragraph 3 of Article 21, such Member shall, if so requested,
and no later than the expiry of the reasonable period of time, enter into negotiations with any party
having invoked the dispute settlement procedures, with a view to developing mutually acceptable
compensation. If no satisfactory compensation has been agreed within 20 days after the date of expiry
of the reasonable period of time, any party having invoked the dispute settlement procedures may
request authorization from the DSB to suspend the application to the Member concerned of
concessions or other obligations under the covered agreements.”
¥ Understanding on Rules and Procedures Governing the Settlement of Disputes, art.22.6: “When the
situation described in paragraph 2 occurs, the DSB, upon request, shall grant authorization to suspend
concessions or other obligations within 30 days of the expiry of the reasonable period of time unless
the DSB decides by consensus to reject the request. However, if the Member concerned objects to the
level of suspension proposed, or claims that the principles and procedures set forth in paragraph 3 have
not been followed where a complaining party has requested authorization to suspend concessions or
other obligations pursuant to paragraph 3(b) or (c), the matter shall be referred to arbitration. Such
arbitration shall be carried out by the original panel, if members are available, or by an arbitratorl5
appointed by the Director-General and shall be completed within 60 days after the date of expiry of the
reasonable period of time. Concessions or other obligations shall not be suspended during the course of
the arbitration.”
> WTO, supra note 4.
'® Indonesia and the United States Agree to Stop Clove Cigarette Case, supra note 6.
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7 Indonesia and the United States Agree to Stop Clove Cigarette Case, supra note 6; Indonesia
Announces Deal with US on Clove Cigarettes Trade Dispute, ICTSD, Vol.18, No. 43, Dec. 18, 2014,
available at
http://www.ictsd.org/bridges-news/bridges/news/indonesia-announces-deal-with-us-on-clove-cigarettes
-trade-dispute (last visited Jan. 7, 2015); U.S., Indonesia end clove dispute, POLITICO, Oct. 6, 2014,
available at http://www.politico.com/morningtrade/1014/morningtrade15560.html (last visited Jan. 7,
2015).
Pt BERTHESY MR ASSES Sl F A 2T A2 BAN F R
73 v @]wécjgrj N $|L_1’f_i 4_/1;,5\%}}" °
9 Understanding on Rules and Procedures Governing the Settlement of Disputes, art.3.2: “The dispute
settlement system of the WTO is a central element in providing security and predictability to the
multilateral trading system. The Members recognize that it serves to preserve the rights and obligations
of Members under the covered agreements, and to clarify the existing provisions of those agreements in
accordance with customary rules of interpretation of public international law. Recommendations and
rulings of the DSB cannot add to or diminish the rights and obligations provided in the covered
agreements.”
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2 \WTO, AHANDBOOK ON THE WTO DISPUTE SETTLEMENT SYSTEM 2 (2004), available at
Dlttp://WWW.hse.ru/data/2014/04/29/1322753805/Handbook%ZODS_E.pdf (last visited Jan. 7, 2015).
Id. at 2-8.

2 Understanding on Rules and Procedures Governing the Settlement of Disputes, art. 3.7: “Before
bringing a case, a Member shall exercise its judgement as to whether action under these procedures
would be fruitful. The aim of the dispute settlement mechanism is to secure a positive solution to a
dispute.A solution mutually acceptable to the parties to a dispute and consistent with the covered
agreements is clearly to be preferred. In the absence of a mutually agreed solution, the first objective of
the dispute settlement mechanism is usually to secure the withdrawal of the measures concerned if
these are found to be inconsistent with the provisions of any of the covered agreements. The provision
of compensation should be resorted to only if the immediate withdrawal of the measure is
impracticable and as a temporary measure pending the withdrawal of the measure which is inconsistent
with a covered agreement. The last resort which this Understanding provides to the Member invoking
the dispute settlement procedures is the possibility of suspending the application of concessions or
other obligations under the covered agreements on a discriminatory basis vis-a-vis the other Member,
subject to authorization by the DSB of such measures.”

% Understanding on Rules and Procedures Governing the Settlement of Disputes, art.22.2, supra note
13.
2 Understanding on Rules and Procedures Governing the Settlement of Disputes, art.22.1:
“Compensation and the suspension of concessions or other obligations aretemporary measures
available in the event that the recommendations and rulings are not implemented within a reasonable
period of time. However, neither compensation nor the suspension of concessions or other obligations
is preferred to full implementation of a recommendation to bring a measure into conformity with the
covered agreements. Compensation is voluntary and, if granted, shall be consistent with the covered
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agreements.”
% Understanding on Rules and Procedures Governing the Settlement of Disputes, art.4.3: “If a request
for consultations is made pursuant to a covered agreement, the Member to which the request is made
shall, unless otherwise mutually agreed, reply to the request within 10 days after the date of its receipt
and shall enter into consultations in good faith within a period of no more than 30 days after the date of
receipt of the request, with a view to reaching a mutually satisfactory solution. If the Member does not
respond within 10 days after the date of receipt of the request, or does not enter into consultations
within a period of no more than 30 days, or a period otherwise mutually agreed, after the date of receipt
of the request, then the Member that requested the holding of consultations may proceed directly to
request the establishment of a panel.”
% Understanding on Rules and Procedures Governing the Settlement of Disputes, art.5.1: “Good
offices, conciliation and mediation are procedures that are undertaken voluntarily if the parties to the
dispute so agree.”
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27 Understanding on Rules and Procedures Governing the Settlement of Disputes, art.5.3: “Good
offices, conciliation or mediation may be requested at any time by any party to a dispute. They may
begin at any time and be terminated at any time.  Once procedures for good offices, conciliation or
mediation are terminated, a complaining party may then proceed with a request for the establishment of
a panel.”
% Understanding on Rules and Procedures Governing the Settlement of Disputes, art.5.4: “When good
offices, conciliation or mediation are entered into within 60 days after the date of receipt of a request
for consultations, the complaining party must allow a period of 60 days after the date of receipt of the
request for consultations before requesting the establishment of a panel. The complaining party may
request the establishment of a panel during the 60-day period if the parties to the dispute jointly
consider that the good offices, conciliation or mediation process has failed to settle the dispute.”
# Understanding on Rules and Procedures Governing the Settlement of Disputes, art.5.5: “If the
parties to a dispute agree, procedures for good offices, conciliation or mediation may continue while
the panel process proceeds.”
% Understanding on Rules and Procedures Governing the Settlement of Disputes, art.5.6: “The
Director-General may, acting in an ex officio capacity, offer good offices, conciliation or mediation
with the view to assisting Members to settle a dispute.”
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1 WTO, supra note 20, at 80.
¥ Michelle Limenta, After Kretek Quarrel With US, What Future for WTO Dispute Settlement,
JAKARTA GLOBE, Oct. 14, 2014, available at
http://thejakartaglobe.beritasatu.com/opinion/kretek-quarrel-us-future-wto-dispute-settlement/ (last
visited, Jan. 7, 2014).
% Simon J. Evenett & Alejandro Jara, Settling WTO disputes without solving the problem: Abusing
compensation, Vox, Dec. 9, 2014, available at
http://www.voxeu.org/article/settling-wto-disputes-without-solving-problem-abusing-compensation#.V
gMHch-30.email (last visited, Jan. 5, 2014).
Id.

% William J. Davey, The WTO and Rules-Based Dispute Settlement: Historical Evolution, Operational
Success, and Future Challenges, ILLINOIS PUBLIC LAW AND LEGAL THEORY RESEARCH PAPERS SERIES,
No. 14-41 (June 18, 2014).
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