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10 Agreement on Technical Barriers to Trade, Annex 1.1: “... For the purpose of this Agreement,
however, the following definitions shall apply: 1. Technical regulation: Document which lays down
product characteristics or their related processes and production methods, including the applicable
administrative provisions, with which compliance is mandatory. It may also include or deal exclusively
with terminology, symbols, packaging, marking or labelling requirements as they apply to a product,
process or production method.”
1 Agreement on Technical Barriers to Trade, Annex 1.2: «... 2. Standard: Document approved by a
recognized body, that provides, for common and repeated use, rules, guidelines or characteristics for
products or related processes and production methods, with which compliance is not mandatory. It may
also include or deal exclusively with terminology, symbols, packaging, marking or labelling
requirements as they apply to a product, process or production method.”
12° Agreement on Technical Barriers to Trade, Annex 1.3: “... 3. Conformity assessment procedures:
Any procedure used, directly or indirectly, to determine that relevant requirements in technical
regulations or standards are fulfilled.”
3" Agreement on the Application of Sanitary and Phytosanitary Measures, Annex A (1), paragraph 2:
“Sanitary or phytosanitary measures include all relevant laws, decrees, regulations, requirements and
procedures including, inter alia, end product criteria; processes and production methods; testing,
inspection, certification and approval procedures; quarantine treatments including relevant
requirements associated with the transport of animals or plants, or with the materials necessary for their
survival during transport; provisions on relevant statistical methods, sampling procedures and methods
of risk assessment; and packaging and labelling requirements directly related to food safety.”
4 Agreement on the Application of Sanitary and Phytosanitary Measures, Annex A (1), paragraph 1:
“Sanitary or phytosanitary measure — Any measure applied: (a) to protect animal or plant life or health
within the territory of the Member from risks arising from the entry, establishment or spread of pests,
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diseases, disease-carrying organisms or disease-causing organisms; (b) to protect human or animal life
or health within the territory of the Member from risks arising from additives, contaminants, toxins or
disease-causing organisms in foods, beverages or feedstuffs; (c) to protect human life or health within
the territory of the Member from risks arising from diseases carried by animals, plants or products
thereof, or from the entry, establishment or spread of pests; or (d) to prevent or limit other damage
within the territory of the Member from the entry, establishment or spread of pests.”
> Supra note 13.
18 panel Report, European Communities — Measures Affecting the Approval and Marketing of Biotech
Products, 11 7.423-7.424, WT/ DS291/R (Sept. 29, 2006) (adopted Nov. 21, 2006).
1" Agreement on the Application of Sanitary and Phytosanitary Measures, art. 2.1: “Members have the
right to take sanitary and phytosanitary measures necessary for the protection of human, animal or
plant life or health, provided that such measures are not inconsistent with the provisions of this
Agreement.”
8 Agreement on the Application of Sanitary and Phytosanitary Measures, art. 2.2: “Members shall
ensure that any sanitary or phytosanitary measure is applied only to the extent necessary to protect
human, animal or plant life or health, is based on scientific principles and is not maintained without
sufficient scientific evidence, except as provided for in paragraph 7 of Article 5.”
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19 Agreement on the Application of Sanitary and Phytosanitary Measures, art. 2.3: “Members shall
ensure that their sanitary and phytosanitary measures do not arbitrarily or unjustifiably discriminate
between Members where identical or similar conditions prevail, including between their own territory
and that of other Members. Sanitary and phytosanitary measures shall not be applied in a manner which
would constitute a disguised restriction on international trade.”

2 Agreement on the Application of Sanitary and Phytosanitary Measures, art. 3.1: “To harmonize
sanitary and phytosanitary measures on as wide a basis as possible, Members shall base their sanitary
or phytosanitary measures on international standards, guidelines or recommendations, where they exist,
except as otherwise provided for in this Agreement, and in particular in paragraph 3.”

! Agreement on the Application of Sanitary and Phytosanitary Measures, art. 3.2: “Sanitary or
phytosanitary measures which conform to international standards, guidelines or recommendations shall
be deemed to be necessary to protect human, animal or plant life or health, and presumed to be
consistent with the relevant provisions of this Agreement and of GATT 1994.”

22 Agreement on the Application of Sanitary and Phytosanitary Measures, art. 3.3: “Members may
introduce or maintain sanitary or phytosanitary measures which result in a higher level of sanitary or
phytosanitary protection than would be achieved by measures based on the relevant international
standards, guidelines or recommendations, if there is a scientific justification, or as a consequence of
the level of sanitary or phytosanitary protection a Member determines to be appropriate in accordance
with the relevant provisions of paragraphs 1 through 8 of Article 5.(2) Notwithstanding the above, all
measures which result in a level of sanitary or phytosanitary protection different from that which would
be achieved by measures based on international standards, guidelines or recommendations shall not be
inconsistent with any other provision of this Agreement.”

8 Agreement on the Application of Sanitary and Phytosanitary Measures, art. 5.4: “Members should,
when determining the appropriate level of sanitary or phytosanitary protection, take into account the
objective of minimizing negative trade effects.”

* Agreement on the Application of Sanitary and Phytosanitary Measures, art. 5.5: “With the objective
of achieving consistency in the application of the concept of appropriate level of sanitary or
phytosanitary protection against risks to human life or health, or to animal and plant life or health, each
Member shall avoid arbitrary or unjustifiable distinctions in the levels it considers to be appropriate in
different situations, if such distinctions result in discrimination or a disguised restriction on
international trade. Members shall cooperate in the Committee, in accordance with paragraphs 1, 2 and
3 of Article 12, to develop guidelines to further the practical implementation of this provision. In
developing the guidelines, the Committee shall take into account
all relevant factors, including the exceptional character of human health risks to which people
voluntarily expose themselves.”
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> panel Report, Japan — Measures Affecting the Importation of Apples, §8.95, WT/ DS245/R (July
15, 2003) (adopted Dec. 10, 2003).
% Appellate Body Report, Japan — Measures Affecting Agricultural Products, § 84, WT/DS76/AB/R
(Feb. 22, 1999) (adopted Mar. 19, 1999).
27 Agreement on the Application of Sanitary and Phytosanitary Measures, art. 5.1: “Members shall
ensure that their sanitary or phytosanitary measures are based on an assessment, as appropriate to the
circumstances, of the risks to human, animal or plant life or health, taking into account risk assessment
techniques developed by the relevant international organizations.”
% panel Report, EC —Biotech, 7.3019.
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2 Agreement on the Application of Sanitary and Phytosanitary Measures, Annex A (4): “Risk
assessment — The evaluation of the likelihood of entry, establishment or spread of a pest or disease
within the territory of an importing Member according to the sanitary or phytosanitary measures which
might be applied, and of the associated potential biological and economic consequences; or the
evaluation of the potential for adverse effects on human or animal health arising from the presence of
additives, contaminants, toxins or disease-causing organisms in food, beverages or feedstuffs.”
P kA WTO IR &Rk R 4 mgfix 2p7 g 7 19502011 & 10 7 -
%1 Appellate Body Report, European Communities — Measures Concerning Meat and Meat Products
(Hormones), 11 183-184, WT/DS26/AB/R (Jan. 16, 1998) (adopted Feb. 13, 1998).
% 1d. 1193
¥ panel Report, EC —Biotech, 7.3028.
¥ Agreement on the Application of Sanitary and Phytosanitary Measures, art. 5.2: “In the assessment
of risks, Members shall take into account available scientific evidence; relevant processes and
production methods; relevant inspection, sampling and testing methods; prevalence of specific diseases
or pests; existence of pest — or disease — free areas; relevant ecological and environmental conditions;
and quarantine or other treatment.”
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% Agreement on the Application of Sanitary and Phytosanitary Measures, art. 5.3: “In assessing the
risk to animal or plant life or health and determining the measure to be applied for achieving the
appropriate level of sanitary or phytosanitary protection from such risk, Members shall take into
account as relevant economic factors: the potential damage in terms of loss of production or sales in the
event of the entry, establishment or spread of a pest or disease; the costs of control or eradication in the
territory of the importing Member; and the relative cost-effectiveness of alternative approaches to
limiting risks.”
% panel Report, Australia — Measures Affecting Importation of Salmon - Recourse to Article 21.5 by
Canada, 17.111, WT/DS18/RW (Feh. 18, 2000) (adopted Mar. 20, 2000).
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7 Agreement on the Application of Sanitary and Phytosanitary Measures, art. 5.7: “In cases where
relevant scientific evidence is insufficient, a Member may provisionally adopt sanitary or phytosanitary
measures on the basis of available pertinent information, including that from the relevant international
organizations as well as from sanitary or phytosanitary measures applied by other Members. In such
circumstances, Members shall seek to obtain the additional information necessary for a more objective
assessment of risk and review the sanitary or phytosanitary measure accordingly within a reasonable
period of time.”
8 Appellate Body Report, Japan —Agricultural, § 89.

26

AR ERBR AL B AR B AR FE L



