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2 U.S., Indonesia Clove Cigarette Fight Raises Key DSU Issues In WTO, INSIDE U.S. TRADE, Sept. 5,
2013.

¥ Understanding on Rules and Procedures Governing the Settlement of Disputes, art. 21.5: “Where
there is disagreement as to the existence or consistency with a covered agreement of measures taken to
comply with the recommendations and rulings such dispute shall be decided through recourse to these
dispute settlement procedures, including wherever possible resort to the original panel. The panel shall
circulate its report within 90 days after the date of referral of the matter to it. When the panel considers
that it cannot provide its report within this time frame, it shall inform the DSB in writing of the reasons
for the delay together with an estimate of the period within which it will submit its report.”

* Understanding on Rules and Procedures Governing the Settlement of Disputes, art. 22.2: “Subject to
the provisions governing fair comparison in paragraph 4, the existence of margins of dumping during
the investigation phase shall normally be established on the basis of a comparison of a weighted
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average normal value with a weighted average of prices of all comparable export transactions or by a
comparison of normal value and export prices on a transaction to transaction basis. A normal value
established on a weighted average basis may be compared to prices of individual export transactions if
the authorities find a pattern of export prices which differ significantly among different purchasers,
regions or time periods, and if an explanation is provided as to why such differences cannot be taken
into account appropriately by the use of a weighted average to weighted average or transaction to
transaction comparison.”

® Understanding on Rules and Procedures Governing the Settlement of Disputes, art. 22.6: “When the
situation described in paragraph 2 occurs, the DSB, upon request, shall grant authorization to suspend
concessions or other obligations within 30 days of the expiry of the reasonable period of time unless
the DSB decides by consensus to reject the request. However, if the Member concerned objects to the
level of suspension proposed, or claims that the principles and procedures set forth in paragraph 3 have
not been followed where a complaining party has requested authorization to suspend concessions or
other obligations pursuant to paragraph 3(b) or (c), the matter shall be referred to arbitration. Such
arbitration shall be carried out by the original panel, if members are available, or by an arbitrator
appointed by the Director-General and shall be completed within 60 days after the date of expiry of the
reasonable period of time. Concessions or other obligations shall not be suspended during the course of
the arbitration.”

® Appellate Body Report, European Communities —Regime for the Importation, Sale and Distribution
of Bananas, WT/DS27/AB/R (Sept. 9, 1997).

" Supra note 1
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& Recourse by the United States to Article 21.5 of the DSU, Australia —Subsidies Provided to
Producers and Exporters of Automotive Leather, WT/DS126/8 (Oct. 4, 1999).

® Understanding between Canada and New Zealand regarding Procedures under Articles 21 and 22 of
the DSU, Canada —Measures Affecting Dairy Exports, WT/DS113/14 (June 5, 2001).

1% Recourse by the United States to Article 21.5 of the DSU, Australia— Subsidies Provided to
Producers and Exporters of Automotive Leather, 4, WT/DS126/8 (Oct. 4, 1999).

1 Understanding between the European Communities and the United States Regarding Procedures
under Articles 21 and 22 of the DSU and Avrticle 4 of the SCM Agreement, United States —Tax
Treatment for “Foreign Sales Corporations”, 112, WT/DS108/12 (Oct. 5, 2000).
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12 Understanding between the European Communities and the United States Regarding Procedures
under Articles 21 and 22 of the DSU and Article 4 of the SCM Agreement, United States —Tax
Treatment for “Foreign Sales Corporations”, 19, WT/DS108/12 (Oct. 5, 2000).
3 Confirmed Procedures between Japan and the United States under Articles 21 and 22 of the DSU,
Japan —Measures Affecting the Importation of Apples, 5, WT/DS245/10 (June 2, 2004).
¥ Understanding between India and the European Communities Regarding Procedures under Articles
21 and 22 of the DSU, European Communities —Anti-Dumping Duties on Imports of Cotton-Type Bed
Linen from India, 15, WT/DS141/11 (Sept. 21, 2001).
® Understanding on Rules and Procedures Governing the Settlement of Disputes, art. 23.1: “When
Members seek the redress of a violation of obligations or other nullification or impairment of benefits
under the covered agreements or an impediment to the attainment of any objective of the covered
agreements, they shall have recourse to, and abide by, the rules and procedures of this Understanding.”;
Understanding on Rules and Procedures Governing the Settlement of Disputes, art. 23.2: “In such cases,
Members shall:(a) not make a determination to the effect that a violation has occurred, that benefits
have been nullified or impaired or that the attainment of any objective of the covered agreements has
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been impeded, except through recourse to dispute settlement in accordance with the rules and
procedures of this Understanding, and shall make any such determination consistent with the findings
contained in the panel or Appellate Body report adopted by the DSB or an arbitration award rendered
under this Understanding;(b) follow the procedures set forth in Article 21 to determine the reasonable
period of time for the Member concerned to implement the recommendations and rulings; and (c)
follow the procedures set forth in Article 22 to determine the level of suspension of concessions or
other obligations and obtain DSB authorization in accordance with those procedures before suspending
concessions or other obligations under the covered agreements in response to the failure of the Member
concerned to implement the recommendations and rulings within that reasonable period of time.”

1° Appellate Body Report, United States —Continued Suspension of Obligations in the EC —Hormones
Dispute, 1373, WT/DS320/AB/R (Oct. 16, 2008).

7 panel Report, United States — Sections 301-310 of the Trade Act 1974, { 7.43, WT/DS152/R (Dec.
22,1999).
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