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Abstract

Inevitable climate change has driven “sustainable development” to become a
shared objective for everyone on Earth. In response, governments are exhausting every
available resource, striving to reduce the repercussions of this environmental threat.
One of their key strategies is the implementation of “Sustainable Finance Policies”.
These policies are designed to foster long-term, valuable investments by mandating that
investors consider environmental, social, and governance factors when making
decisions. The ultimate goal is to use private capital market funds to compensate for
any shortfall in government support, accelerating the sustainable transformation of the

economy.

However, public-interest policies like this often face challenges from the Investor-
to-State Dispute Settlement (ISDS) mechanism. Since “Taxonomy Regulation” aims to
define what kinds of economic activities to be “sustainable”, it could incite conflict due
to the “climate-blind” of international investment law. How the ISDS tribunals would
consider public policy goals is a controversial aspect of international investment law,
particularly concerning environmental and sustainable development-related issues. The
purpose of this study is to analyze the consistency between the sustainable finance
policy system—based on the European Union's “Taxonomy Regulation”—and
international investment law by examining related literature, international investment

arbitration cases, and treaties.

Upon reviewing previous environmental ISDS cases, this study suggests that
tribunals were not opposed to environmental protection, contrary to what critics might
argue. In fact, many tribunals have shown a willingness to accommodate the states’
public interest considerations, achieving a balance between host states’ environmental
and investment protection obligations. However, when considering the EU’s
“Taxonomy Regulation”, it becomes evident that such policies may raise concerns
about discrimination and arbitrariness. Despite more friendly standards applied by the
recent ISDS tribunals, unfavorable outcomes could still occur to the host states,

necessitating caution in the design of similar policies.

Keywords: Sustainable finance, International Investment Law, Investor-to-State

Dispute Settlement, Taxonomy Regulation, Technical screening criteria.
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! Paris Agreement to the United Nations Framework Convention on Climate Change art. 2.1(a), Dec.
12,2015, TI.A.S. 16-1104* [hereinafter Paris Agreement].

2 SYNTHESIS REPORT OF THE IPCC SIXTH ASSESSMENT REPORT, INTERGOVERNMENTAL PANEL ON
CLIMATE CHANGE[IPCC], https://report.ipcc.ch/ar6syr/pdf/IPCC_AR6 SYR_ LongerReport.pdf.

* Hillard Huntington & Christine Jojarth, Financing the Future: Investments in Alternative Sources of
Energy, in GLOBAL ENERGY GOVERNANCE 170, (Andreas Goldthau & Jan Martin Witte eds., 2010).

* Overview of Sustainable Finance, EUROPEAN COMMISSION, https://ec.europa.eu/info/business-
economy-euro/banking-and-finance/sustainable-finance/overview-sustainable-finance en (last visited
July 18, 2023).
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6 See e.g. Kyla Tienhaara, Regulatory Chill in a Warming World: The Threat to Climate Policy Posed
by Investor-State Dispute Settlement, 7 TRANSNATIONAL ENVIRONMENTAL LAW 229(2018).

7 UNITED NATION CONFERENCE ON TRADE AND DEVELOPMENT [UNCTAD], TREATY-BASED INVESTOR-
STATE DISPUTE SETTLEMENT CASES AND CLIMATE ACTION 2 (2022).
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8 RWE AG and RWE Eemshaven Holding II BV v. Kingdom of the Netherlands, ICSID Case No.
ARB/21/4 (pending).

® Anna-Michelle Asimakopoulou, The EU Taxonomy: A Means to an End That Risks Being the End of
Many Industries, EURACTIV (Jan. 22, 2021), https://www.euractiv.com/section/energy-
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FEEUR ] B B SR 3 R SRR R R M S RAFARIRA 2015 £z (B

& ) (Paris Agreement ) & 2030 4 K 4& %% J& 3% #2 ( The 2030 Agenda for
Sustainable Development ) A7 % £ 85 B ( #1% 84164 % /> % )( United Nations
Framework Convention on Climate Change, UNFCCC ) 2 % 21 B4 4B K& L4
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B R AR R BAAR (1) A ERZEARY — IR XK - SIE3kEM AL o The Ten
Principles of the UN Global Compact, UNITED NATION GLOBAL COMPACTS,
https://www.unglobalcompact.org/what-is-gc/mission/principles (last visited July 18, 2023).

' UNITED NATIONS AND SWISS DEPARTMENT OF FOREIGN AFFAIRS, WHO CARES WINS — CONNECTING
FINANCIAL MARKETS TO A CHANGING WORLD 1 (2004),
https://www.unglobalcompact.org/docs/issues_doc/Financial markets/who cares who wins.pdf.

12 3 i8 & 8] ( Equator Principles ) 14 & # 4847 ( World Bank ) #£F Bl 4 &/ 3] ( International
Finance Corporation ) & #Fd Bl % A 4 @k g7 78 70 2003 S F 4] E - B B FRME & %‘kﬁéi
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B &k @15 % R B ( Green Bond Principles ) 1472 Bl % & A 351 € ( International Capital Market
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ATHE URGAMGEAE - M hoig S s e 1542 - Green Bond Principles,
INTERNATIONAL CAPITAL MARKET ASSOCIATION, http://www.icmagroup.org/Regulatory-Policy-and-
Market-Practice/green-bonds/green-bond-principles/ (last visited July 18, 2023).

14 Paris Agreement, art. 2.1(a).

51d, art. 4.
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( T+ B : UNCTAD, 2018 )

16 1d., art. 2.1(c), “Making finance flows consistent with a pathway towards low greenhouse gas
emissions and climate-resilient development.”.

17 Do You Know All 17 SDGs?, UNITED NATION DEPARTMENT OF ECONOMIC AND SOCIAL AFFAIRS:
SUSTAINABLE DEVELOPMENT, https://sdgs.un.org/goals (last visited July 23, 2022).
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18 Iris H. Y. Chiu, Regulating Sustainable Finance in Capital Markets: A Perspective from Socially
Embedded Decentered Regulation, 84 LAW AND CONTEMPORARY PROBLEMS 75, 80 (2021).

19 U.N. CONFERENCE ON TRADE & DEVELOPMENT [UNCTAD], PROMOTING INVESTMENT IN THE
SUSTAINABLE DEVELOPMENT GOALS 2, UNCTAD/DIAE/PCB/2018/4 (2018).

20 UNCTAD, WORLD INVESTMENT REPORT 2023 30, UNCTAD/WIR/2023 (2023).

21 UNITED NATIONS ENVIRONMENT PROGRAMME, DEFINITIONS AND CONCEPTS: BACKGROUND NOTE.
INQUIRY WORKING PAPER 16/13 5, https://wedocs.unep.org/20.500.11822/10603.
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22 Introduction to Climate Finance, UNITED NATIONS FRAMEWORK CONVENTION ON CLIMATE CHANGE

[UNFCCC], https://unfecc.int/topics/climate-finance/the-big-picture/introduction-to-climate-finance

(last visited July 18, 2023).

23 G20 GREEN FINANCE SYNTHESIS REPORT, G20 GREEN FINANCE STUDY GROUP 3 (2016),

https://g20sfwg.org/wp-content/uploads/2021/07/2016_Synthesis Report Full EN. pdf

“(%#ﬁ%%éé@?%%%% AT RERRME B RE SR B IRE & &k A

é’ﬂ‘“zﬁ@?f] BPP3RA% ~ BiAE ~ FARAER AR AR FARWABRBE  AEE
v BRI F TR A 0 & RS -

s EUROPEAN COMMISSION, supra note 4.
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g ELe WEIRIE A e RIGIE R B A ‘
RIE A

( International Kb | EHAR EBEFRARAR
REE
Monetary Fund ) %26

( BHRIR : £H 478 )

AT fME4E ) B H R UNFCCC s fAa M & - BIEnNEH A
1% % 3% 2 k% ( mitigation ) 2 i# f& ( adaptation ) F®& ;" 4 & 28k | E—F N
ANEWHBEEAMMZARE B PllofEaRT R HIFAMEHRME - BRE
HRERAR D FRE T KB AR BB RE  BAARBERXBEREE AL
K H o BRERE ESG2EE RUXMEE— SR BHERFLLAEY
% &4 )k 4 ( mitigation ) #13:# ( adaptation ) #3 ; @R EF RAE R &Y
e

NG - BT HERR SR MAG - RHERERREBRZ Y AANE FATH

B Bl BB AR N B AR S MBI TS L E E AR A S AL

P
o

i

BEAMAEREY - dNRAAHR ERANEERZ —  RNAREHRZIER
Lo TAARN AT P ik AR AR R KRG b &
Bl 2R AMERE AT BEE AR LGEREMNATE  KmY

KEBEHRTHME L RIOERE -  MEAKRE A -

KR RhEUR AR XA BB REREEANERZE AR - 4§ ESG B &
MAEF > LA RMOEERAS  AEH KOS LHFR R HAEY

BR SDGs ZHRBAE BB A EEEOERRIE T  BFNEE

26 INTERNATIONAL MONETARY FUND, GLOBAL FINANCIAL STABILITY REPORT: LOWER FOR LONGER
81(2019).

27 EUROPEAN COMMISSION, supra note 4.

28 Regulation Database, PRINCIPLE OF RESPONSIBLE INVESTMENT,
https://www.unpri.org/policy/regulation-database (last visited July 18, 2023).
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BREABLCEXMEUHETHEE  BFHBIARATZRINY - BE
2022 Ak > RIKETH ARG 800 1B H R A & E AR R KM > L AAE
Mrig 3o > & 2021 FBp AT 225 MR AN o« BER T BIATK

BLEBEARTE>SA 5 A :(— ) & ¥ ESG 8B % ( Corporate ESG
disclosure )~ ( = ) & % % 3 ( Stewardship )~ ( = ) & & A ESG % %M 4 -
(w ) »#a42# ( Taxonomy ) & ( £ ) B F K4 4 &% k=% ( National Sustainable

Finance Strategies ) 3! -

(—)L¥ESGH#EE

S¥ESGHEHRAEROERFERESGHAMMCERUREELR
MERNH - HBR B AN BHIZE AL ESCG B £y HI BT LR L HHE - M
o AR K R R £ 8 542 (engagement ) 32 2 JLIAMBURT AR
AAGE o me Aot o AERA M BN T B > BER RS BEI L TR
ZAE R B RAZE E o ke T F1E 48 B B R 48 E 48 s @ ( Task Force on
Climate-related Financial Disclosures ) ; Ff %5 2. 48 & 22 4535 5] o 48 B B R ) 4o ©
FAERAZT B ARGREHMESLET AT bERE > BEhEEKE
1 B % B Ba # A] ( National Voluntary Guidelines on Social, Environmental and
Economic Responsibilities of Business ) | A Bk Bz " & ¥ X & R & 5 5

( Corporate Sustainability Reporting Directive ) j°

(=) ZF%H

EXIE XA T iR A# (active ownership ) v B KB BT AR/EE

¥ Id.

30 7d.

31 PRINCIPLE OF RESPONSIBLE INVESTMENT, HOW POLICY MAKERS CAN IMPLEMENT REFORMS FOR A
SUSTAINABLE FINANCIAL SYSTEM: A TOOLKIT FOR SUSTAINABLE INVESTMENT POLICY AND
REGULATION 4-5 (2020), https://www.unpri.org/download?ac=12247.

2 1d., at 10.

16



B GIE  #EHANNEET AR

&
A\
b
RS
my
®
e
L
o
iy
e
o
e
e
i

HiofERBZEEE? BRI RYBYAEANZREZEA

B
"
mg
2\2\7
S
5
oy
>

¥6) ESG Bk EMmBEAGERFEL T
R BAEREEB RS AARKEER - A " A R EAE (apply-and-

BATRZEA GBI ELEED » R & EG/E3
SR A o FR B R B4 HE " FFEHE TR ( Stewardship Code ) ;> B &

" FiE#AEIL E AR A ( Principles for Responsible Institutional Investors ) | % ©
(= )#%BEAESGESM

AT B RESLA KRG LM EHRE > T FHRY T RAMEHEANE
o mMNEBEANTHESHNTE SDGs AR LB F oM > ARG KELRE W

EB RAEAESGEEZHEZRBEA(LAELETAERA A ) # ESG B EMmAR

'

AotAek Ri@BRET > E@ B AREAH E 1A AEITIEE o 48 3 B8 KB
4o BB T 32 E A4B E A (Investor Disclosure Regulation ) ~ 3t B " B £ B4k

43t Z #,7] ( Occupational Pension Schemes Regulations ) | % o

DHRESARME —EALR TG HE AR A RATREEEEHFRE
BT BAKERR > EMETIFFUPEATE " K4 % F (sustainable
investment ) ;» @ETHHKEELWBHERFITRR  BELEHNEIINZH

WREB SDGs sy @ EE R E X - SRR EHRRAFTEA WHEFE : £ —

3 1d., at 14-16.

34 Id
”ki%%% R EAL B 9 R MR A NG SRR A E - 3 F 432 F A ( Stewardship
Code ) ZFF % A KM% %#%ﬁ%&%ﬁm&i 2015410 5308 » B 19 494k :

https://m.tdcc.com.tw/TDCCWEB/upload/2c9488fd51c72f220151c7d4c00405d3.pdf (®m#BE %R
202347 A 188 )o

36 PRINCIPLE OF RESPONSIBLE INVESTMENT, supra note 31, at 18-21.

371d., at 22.
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HHBRRAGER H= > ANBEEHUN I B L% L= > ZIFEKE

m

FHROFAMAZE ; v > H]3TAKRE AR ( Minimum Safeguards ) 3% o 235,478
RPRELZE AR " KEIXRE » M A ( Taxonomy Regulation » LA T ff #%

T dERA] ) 0 AN E i — A .

() BEKE LR FR%

FENA BB RBBEBT RN ZRY T ARARATEAORGELTEEE) > #
HAELMIERTEBRF T EEBMEORE  c BEKE LR RS A TR
EHHRER  FABBNEILERSMEZEA(ERIHZ ) ZHAHE SDG
— B UBRHLBRBEAIFCERORE R REROEEREY - B R

FERAMHE  BEXREABRNAKE LM B ERE » LR0BEN LM A8
MR EMEY o BB RAIwER B T K& 4T E (Action Plan on
Sustainable Finance ) | R % & &) " K & &7 & A 2 4 2k R = ( Strategy for
Financing the Transition to a Sustainable Economy ) ;» F Bl &9 [ B /A2 4k &, 4 @k
B Z s B ER ~ AMey T K4 4 #k18 3% ( Sustainable Finance Initiative ) | &

wEe " 4% &4 8k R (Green Finance Strategy ) | % -

8 1d., at 23.

39 Regulation (EU) 2020/852 of the European Parliament and of the Council of 18 June 2020 on the
establishment of a framework to facilitate sustainable investment, and amending Regulation (EU)
201972088 (Text with EEA relevance), 2020 O.J. (L 198) 13.

40 PRINCIPLE OF RESPONSIBLE INVESTMENT, supra note 31, at 26.

4 1d. at 27-28.

42 Policy Paper: Transforming Finance for a Greener Future: 2019 Green Finance Strategy, GOV. UK
(Apr. 11, 2023), https://www.gov.uk/government/publications/green-finance-strategy/transforming-
finance-for-a-greener-future-2019-green-finance-strategy.
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B BREAKELRIRA " KEHRE»BAL

B BB F e 2050 43 R £ 4% 3L ( climate neutral ) 2 B 424 > Lk @ &
M— 420478 LEEZH % 2019 F484 2 T kM4 &84 ( European Green
Deal, EGD ) ;- i EGD REMB R T 4ME > RBERRZ EHE TR AAF A
o BREIGEER R RARMATAKRRE P EMAKREELE - EGD
T A RS R AT R T AFFIRES - B ARBRATIHE S L£EK
KEHERBRNEEN > RIbRENR L T KELaiTEHE - 2021 FHE
TRE T KELTFERYV2 2 R% » REGRATHFEEIRAT ARG K
FrBkEHZ BRSNS EHRARHBVERFTH BRI - AFERMAT R
ERBEFEFEB T KGR B EAA o — S BRAAREKELBRE R
MoSHE  ABEIG— AN IEA G ERTRERTHHEKEZ TR £

BANIHIZEABIF LAY AKEIL TG > EmEREMEINBATHZE
8 o BN HEMBR R BB Z KRG D REUR SRR B A Fe o B bR SUR
UBR M A f) - A AMEA KSR ERMBURZIE R » T AIRA ek

&k KBRTBRA 2 28R R AKEIRE AR -
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HEEREGEBREBERBALH T RZIIE - BAERMNRERA S — B
2050 £FATiE AR AUIE P 3L B AR e KEY - Bk#B % € ( European Commission ) /£
2019 SE28 A7 T g 4% &, 5049 ( European Green Deal, EGD ) ;- EGD 7% 28 &% & &
SLIBPLRAR B IRAFIAINEG » BB RERERITARGFHY RtRE &
REBEI — AT ETRAXARAGBRY 4 > R MBBLERA > FTHRMA

ik AR EE S RR AN SRR ) AR F R SDGs — X B & 0 3 AR AR

4% ¥ 3 ( climate neutrality ) #4588 ¥ B PH B RB R B T4 > TRET MM
KEFE (netzero ) Z BAZ » WIFABEEHHAZELRLRA FBEN - A Beginner’s Guide to
Climate Neutrality, Blog of UNITED NATIONS FRAMEWORK CONVENTION ON CLIMATE CHANGE (Feb.

26, 2021), https://unfcce.int/blog/a-beginner-s-guide-to-climate-neutrality.
4 COM (2019) 640 final, at 2.
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S B A2 A AN TP LA, MY o Bk bk B 8 - BK B AL BB E A PR
BATE) » £RAREFN - EGD #FEBETRATEE REFZZRAKEIFEEH
WIATHBRAPT A EENPIBAR R BALBARERR - Eiy - R
¥ REZARFHEZAEEY

EGD &y 5 Am K30 > — st Ep A 2 $8A sk &
ZRREETEMAERERRFTANKEFE - AT H A4 H A KRAABRR H B
RIGAZRE] » 2B AEFRER > BEREETE B - KEEH > AR S RNE
BIRAERR AL  ROVBEALERERZOAETE - BRMUK T /&
% ( Climate Law ) ; ¥ 8 AL ffE ¥ 3 B AR » B 8KEHE 2030 Fo98 % A8
FHER ERELE 1990 £ 55% ; #EAR T mBEA X 5 % % ( Emissions Trading
System ) | 2 i@ A & % ; &3 T 2% 3% 35 38 2 4% %] ( carbon border adjustment
mechanism ) | LA#E %55 7% B ( carbon leakage ); gk 7 R G a5 A1 £
He B 35 5| & 2 %ok ( Farmto Fork Strategy ) %47 - EGD &9 Bt R L2 A ¥ 3% & P
R EEGE B TNE > EINPRANIME - EMBEGELEE R BRITA > RUF
RRF R E > EGD v RIN A R EF A LRAAL T B H 2030 F

B 2050 e B AR 6y B

EGD &) % =35 A EAREBR T ARG T - B MR L2 #HBhE
R OLLEIGKELM L FILRBBRANETAE - HHHARAH > REHKF
By BT BBERA MAERAE AV RAEZH AL ELBEA
2EE BREKRAAZGO&K - ki#iT SDGs LERKRBX AfE PR BAR

BFEEDFH 2600 EERTHHE 0 RQMBEN 2018 FRRELEMBANAEL

4 Communication from the Commission to the European Parliament, the European Council, the
Council, the European Economic and Social Committee and the Committee of the Regions - The
European Green Deal, at 2, COM (2019) 640 final (Dec. 11, 2019).

46 1d., at 4.
VN ETEE RBEH  RUGERANSZREHAZRZBE  BeEF 49538 8
1(2021 £ )e

48 COM (2019) 640 final, at 5.
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%8 ( Gross domestic product, GDP ) 2 & 5% 1.5% -« Rk ZE @ F 40 > Z52H
#17T EGD > FAEAFALREN I TLARAEERASA I FLETK
GRBHEE BBLETLANEBNKERRGEHE TS » WAy L HFKE
BREBHETEHN LM AT A EGD thBAZZ "« Bt K &1 E KGRk
% 3t £ ( Sustainable Europe Investment Plan )~ 7\ iF #& &I 4% #] ( Just Transition
Mechanism ) - #2 %k &, 4 &k R #% ( Green Financing Strategy )" K 4§ Bk M 3% & 3t
T oRuEERE " AN E (InvestBU ) | RABM A4 - £RRTFN
XEZEDV 1 RERT - #% K EGD P i 52 KB B R - LHEF ENHRBIKEEEZ
By ekt > MR I RME T ILABBREEESOEE T - B AERE
MR NERBOENE - %A} EFECES T A EHT A (Just
Transition Mechanism ) » MR 4 e @A MR EDENEERARE AR
R B B EF TR PRI E R R - EIRIEA] B 2 A 2R R
Po b H R EBN LA R AATHELEY  FRFIRATRAERS

BHREEHZ B -

B8 > EGD A7 2020 F4kE 3 L R4 2k ke - DA T 35445 i
—F3HARGEHRE  HME=ZRE® > BLAWBRAKEHRBT AR 05%KA
By KRB %8k (taxonomy )~ 53T T JE B4 # 4k 2 35 4 ( Non-Financial
Reporting Directive ) | PR E S EH RMER BT MNAEBE » A XHHR A
RERGRBRGER s B ATHEKRERBOTHRN a3t E

BREERA R S AREHRT (label ) ek % 4k & 5 4% £ ( EU green bond

¥ Id, at 15.

074

SUId., at 15-16; The European Green Deal Investment Plan and Just Transition Mechanism Explained,
EUROPEAN COMMISSION (Jan. 14, 2020),
https://ec.europa.eu/commission/presscorner/api/files/document/print/en/qanda_20 24/QANDA 20 24
_EN.pdf.

2 1d.

53 Directive 2014/95/EU of the European Parliament and of the Council of 22 October 2014 Amending
Directive 2013/34/EU as Regards Disclosure of Non-Financial and Diversity Information by Certain
Large Undertakings and Groups, 2014 O.J. (L 330) 1.

22



standard ); H = R ZH f0E R B BLRR AN MR & o) BR3P P - AUk
OB ZBRRANR BB EEITAER > 2 EN LU AERRYEASE
KV BRNTRRARZ G TEBRRELREA > T HRE—FTNE

BB L A0 EGD ey L4t - £ 2021 £ 7 Aty " KERFEHA 2 £

@k R #& ( Strategy for Financing the Transition to a Sustainable Economy ) | >

#: 2k EGD 1% & — @3 x 4 ( Communication ) 4 ¥ AR BEE#EH R 12
#ik (soft law ) W H » ARmL A BlE LB » HAn-THRE A — REEBA -
ARAE ( BB B 4% 4 ) ( Treaty on European Union, TEU ) % 4 & % 3 JAX A A
#& J& R ( principle of sincere cooperation ) Bk ¥ i B Bl JE P LAl & £ E57 o
bt - EGD 2 F&MANL PRI ZEREHRBIZ & ARG B AR -

BB 3] i H A A R Mk 6 B R R E)S o

Z O RELBITEH I ERAKERBEEA 2 Ak K%

" ARBRBEBAZ L RB | XA ARARE & 2018 FiiT T
474783t £ ( Action Plan on Sustainable Finance ) |+ %4783t £ 141k 4 2016 4
MRzl K& 4L aS%EFE R M (High-Level Expert Group on sustainable

finance ) | PR32 2 3 3R° o 7 2021 89 K45 &0 22 A 2 4 Bk R w844 DA K 4R 4

54 COM (2019) 640 final, at 17.

55 Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions - Strategy for Financing the
Transition to a Sustainable Economy, COM (2021) 390 final (July 6, 2021).

56 Alicja Sikora, European Green Deal — Legal and Financial Challenges of the Climate Change, 21
ERA FORUM, 688 (2021).

57 Id.; Treaty on European Union art. 4(3), 7 February 1992, 1992 O.J. (C191) 1, 31 L.L.M. 253.

8 A European Green Deal Striving to be the First Climate-Neutral Continent, EUROPEAN COMMISSION,
https://ec.europa.eu/info/strategy/priorities-2019-2024/european-green-deal _en (last visited Mar. 23,
2023).

59 Communication from the Commission to the European Parliament, the European Council, the
Council, the European Central Bank, the European Economic and Social Committee and the
Committee of the Regions - Action Plan: Financing Sustainable Growth, at 2, COM (2018) 97 final
(Mar. 8, 2018).
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TEEE AL MMWUER  AREERELER  AXBFEABENARE S

RATE S BEENBAGETERY X T R -

(—) KB RAITE T Z
AT ZERAZABRE : — BT HBAAGEAKRERE TS » UEF
BAEMER O RMEZ &FRE MRS BREE  BHEELRES
PAREAR B BRI B A2 53, = RBELBARETHETH 2 EHM REH

B A= KRBAE  LE LR B BT HHEAFUTZ -

1. g%]ﬁ?if/j:é’?i\nwﬁ]iﬂ(ém ”;‘%?f]

ﬂ\\\«

%%’%Eﬁ ?’E%ﬁMW% Aﬁwmﬁﬁﬁz THA K Ik

2

HEEAERBARZKERETH R E > 24580 " M FHIRE4 4 (Non-
Financial Reporting Directive, NFRD ) | #8#5 8 » KRB E L LW B KL ZEE > 15
BEARRABEREZ RGRE  EMIAFARARHERGLFETEHZ B AR
o RBH AR EEMEHAT I X BRNRTHERBEF o T 2020 4 6 A
HEHRB " KEXE AR %32 A2020F7 A 12 8 4% 0 §AMHAE
$B2ZRERABE A LRI I LR TS > LK E—FIERUKE
HEHRBAHLERETON I ES - N T KERB - BERA | AP AREK

GARELRZ AR BB AIS AT b — BB AT a3 B o

3 =R ST H 4k & 2 R T Jh G9AR B RAR R > SLERAR T B a9 R T 35 L 8y

HEAFE GRS BH SO KGN - R BAF BT KERE > M E 3

0 1d.

o1 Id., at 4; Directive 2014/95/EU.

62 Regulation (EU) 2020/852.

Cld; PEETEZAELBRT SRR @TN 202242 AR T G0 AT FZRERE
PLATFORM ON SUSTAINABLE FINANCE, FINAL REPORT ON SOCIAL TAXONOMY (2022),
https://ec.europa.eu/info/sites/default/files/business economy_euro/banking and_finance/documents/2
80222-sustainable-finance-platform-finance-report-social-taxonomy.pdf.
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THEAZAREEREZHAHNAY - @ikl " e84 BETARA (EU
Ecolabel Regulation ) | #EA#EAEEXE LA L » UK 2021 £ 7 AshL e R E
z U gr ¥4 &, 45 % .8 ( Regulation on EU Green Bonds ) | » 41 %14k &5 52 %

THIRTh— A2 R B 45

ENUAEESVELIER  RERTAREB BN IR BAEELE
BN B FGRE R ARG IR m ~ B3R R K AR MR AR R LGB B AR B X R S Bk
Ao SHBNEBRENTHEAADEREEBEEHHEZ - T8 L e
B— 2B RRE  ERBAZEGHEBEBRAKRGEFE T - L8 5 IR %

( greenwashing ) &[S o

2. BRESE - BREE > BIF BRG] AR ERAANL

ARl A 2 B

% =78 BARRI R R B HAR B - AT 37 Ao fTIRE 2 8 £ ESG 7 &
YRR BUAD AR R B A R 2 S AR B e B0 A R Al B T SRR
% BEBRME AR T B ( BEuropean Securities and Markets Authority,
ESMA ) &1k » #AKGEHE EESEEZEAFERD P B LR EBEETA
BEEEREANKELTBRY  HLESRELZREABRBREARFTAAKRE
MRFZHE > BHwEAE BELZERTARKBRAARTETHEAR
BB ENR > EREHKERRLORIRE 5 FiE - 2 etk R T
BRI ERIZAKGHGREAA RLAEFRAGE I ZNTRERERA K

M BHEANERABEEEEREPAARERE T AL H TR RIEE—

% Id., at 4-5.

8 Id., at 5; Proposal for a Regulation of the European Parliament and of the Council on European
Green Bonds, COM (2021) 391 final (July 6, 2021).

% COM (2018) 97 final, at 5-7.

71d. 2% ( greenwashing ) 4445 A F AR AT FEY - SHAERBZEN L BB SEA
B K &MY - Regulation (EU) 2020/852, recital 11.
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DRI EBEM AR T B ALK (capital requirements ) B F kAR R B2 kA%

PR ¥R B E Z KB MRIR o

3. RELMREFTHZ REAMRERE

EEBARZRERT @ HEAGHNEESREBERHE A G ER

&% NFRD 8 @2 K AR A5 S 44545 & ESG A bl o) | H & A8 HUR
REIE Tk BSRBZ BRI BEAR — RN o BERIZE ABAT BT RER
B BT ey LB > B G 2019 FHA T RUAE A8 B F3IRE £ A ( guidelines
on reporting climate-related information ) | » H % & R 1% 48 B R4 7548 & 45/ 48
( Task Force for Climate-related Financial Disclosures » TCFD ) # #.1% & 48 & &
o —F LR A NFRD R HAC S # JE B 5 Bk 252 F A0 - 5 —
F @ o BRE K &R B B4R 5 & 2 4 ( European Financial Reporting
Advisory Group, EFRAG ) 34 % 9 5% Bl % 84 7% #k & % R ( International Financial

Reporting Standards ) 7 K EAMHRBEZ HE -

BT R BT R ED KB EELRD TIHaRERRE - A8
FEEREMBEABA MBS L EAEKERT RS ERAZCTHHFRT -
ESMA - B4R 4T B 32 4% B ( European Banking Authority, EBA ) » pA & B 4%
Mok ¥ F 2 B 12 4% B ( European Insurance and Occupational Pensions Authority,
EIOPA ) ¥ = {8 & sk B3 # M7 2019 & 12 A 45040 35394 % - sH4 2 a3frig 4

¥R EEBEARA—F  LERYE BSC B F BT - kT A

8 Id., at 7-9.

 Id., at 9-10; Renewed Sustainable Finance Strategy and Implementation of the Action Plan on
Financing Sustainable Growth, EUROPEAN COMMISSION (Mar. 8, 2018),
https://ec.europa.eu/info/publications/sustainable-finance-renewed-strategy en#action-plan.

70 EUROPEAN COMMISSION, supra note 69; Communication from the Commission — Guidelines on non-
financial reporting (methodology for reporting non-financial information), C (2017) 4234 final (July 5,
2017).)

1.COM (2018) 97 final, at 10.

21d, at 11.

26



»

BN B EED o gbi > HE G RHAM RS E B TR ERALY
REPERVDEBREBATNREGEYE > LEF QR MO KE N EEA BN
BRI A E R BB AN 2022 £ 2 ARE T o EREERAS

( Directive on Corporate Sustainability Due Diligence ) £ % | » MR 2B E

beeh) A RBIEZED o

( et ) 7]‘(\2@ 4% 3 ”“ﬁ}’}_?\/\mi }Bg,

R 2% B IR R S0 38 KR G130 R BAR 7 Ak 330 0 KR 00 P90 T &

c BRI RRE R KEE R  BREHE N 2019 FR E ey EGD P
Bp 3 At K 4R ARk S ah s B0 s 4 2021 SFER B K @ 0L 2018 HFprdk b ey
KB EBITEH T EARAR  REZIRZ " REEFEBRA 2 28RS |7 I
—REEAEELBEA LD XFEFMZ KGR > B LA EGD fiit
Z 483 > 4w T ke 55 2 % ((Fit for 55 Package ) |78 o frsb— IR A8 K45 4 ok
REF > BEGEREWRBZR  E— ARGEHREH I BARMaT £

—  HARAE LT ERAEE B mwBEER LR ADHAKAFGRARY T

3 European Banking Authority, Report on Undue Short-Term Pressure from the Financial Sector on
Corporations (Dec. 18, 2019); European Insurance and Occupational Pensions Authority, Potential
Undue Short-Term Pressure from Financial Markets on Corporates: Investigation on European
Insurance And Occupational Pension Sectors, EIOPA-BOS-19-537 (Dec. 18, 2019); European
Securities and Markets Authority, Report on Undue Short-Term Pressure on Corporations, ESMA30-
22-762 (Dec. 18, 2019).

74 EUROPEAN COMMISSION, DIRECTORATE-GENERAL FOR JUSTICE AND CONSUMERS, TORRES-CORTES,
F., SALINIER, C., DERINGER, H., ET AL., STUDY ON DUE DILIGENCE REQUIREMENTS THROUGH THE
SuPPLY CHAIN: FINAL REPORT (2020), https://data.europa.eu/doi/10.2838/39830; EUROPEAN
COMMISSION, DIRECTORATE-GENERAL FOR JUSTICE AND CONSUMERS, STUDY ON DIRECTORS’ DUTIES
AND SUSTAINABLE CORPORATE GOVERNANCE: FINAL REPORT (2020),
https://data.europa.eu/doi/10.2838/472901.

75 Buropean Commission, Proposal for a Directive of the European Parliament of the Council on
Corporate Sustainability Due Diligence and amending Directive (EU) 2019/1937, COM (2022) 71
final (Feb. 23, 2022); Clare Connellan et al., European Commission Issues Major Proposal on Due
Diligence Obligations to Protect Human Rights and the Environment Across Supply Chains, WHITE &
CASE (Feb. 24, 2022), https://www.whitecase.com/insight-alert/european-commission-issues-major-
proposal-due-diligence-obligations-protect-human.

76 COM (2019) 640 final, at 17.

" Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions Strategy for Financing the
Transition to a Sustainable Economy, at 4, COM (2021) 390 final (July 6, 2021).

8 COM (2021) 390 final, at 5.
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AR EAESR  BHHBAVBRPHBERKEGLERTHLET XHT - THHE

— MR IRA KB LRI - DL ETHRA - F A= BEm - b oGk R
BELHEEEHNGFLE  FECRRELEUAIHFHRTRABIHRER 505
REBEFEY Pl i B RARAEEZIRETUMELTREBAUNE A FE P2 BEH
BT IR E RN BASERANER » BRFESERAE 26 155 2
B 2021 FHRHBBEABEDERAERBEZLBETHHREY - B4
DR P IR LB EGLE > LR EH S RAA SRR 8 H AR R
EERRE 2022 F 2 AR B 2 T R424 44 % ( Complementary Climate
Delegated Act) | ¥ » RARBMAR X HEH " @ kekie 8 B E0R
LRI T & K8 R h Bty 67 38 4% 2 ( Technical screening criteria ) &4 va 38 JF #.1% 48
BI3RIE B AR > BP /R ERARAT  (REBMBIREE - B EBHAREM S M K6
IRFAS A 2023 ARABA LY o jfh o REGHF REERBR T EALEEHBA 2
A B A ERBRAKE LR ERAZTHBAESR - ol iTHA R KHE
4 1& % ( transition or sustainability-linked bond ) 425~ » ESG A #4Z5r » &% &5

ETNHRRAERR | AT A ESG 3B A 2 ARAZ £ -

P Id.

80 1d., at 5-6.

81 EU Taxonomy: Commission Presents Complementary Climate Delegated Act to Accelerate
Decarbonisation, EUROPEAN COMMISSION (Feb. 2, 2022),
https://ec.europa.eu/commission/presscorner/api/files/document/print/en/ip_22 711/IP_22 711 EN.pdf

 COM (2021) 390 final, at 6.
8$1d,at7.
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TEBRHLZTERRE—RAEEL  RERTARTIELE - 2 EHR

A ERMERRRREAGEE - AR —RHEL  FERTART A
LEBRIFAELBELRESLZIETE > AEGHH EBA 54F > BOAR T AUR
PR £ #F 4% & B ( green loans and mortgages ) - EATE— K BH R TN L
EBUF K EE A Rk IR 0 B D o B BT ZR 44R B A Bk 8 i SR % ( European
Data Strategy ) T ¥4 K& omal E M > #ELZBHRAMIF—RHEHFR

PN R 4 AT K A A kRS o

o — BR R 6 4 Rk R o A SR R IR BAE € 0 MAGE S @R A A 0 1R TR
AT @ M RGERM AR E KL ERRERELMA - % €8 EIOPA &
Y5 o 42 2021 S35 AE 4R AL T RUI% #0 M #3833 ( Climate Resilience
Dialogue ) | » #F &3 hoffR il 5§01 69 7T AE 1L » SR8 o RUIE RR ¥ 4 Akl A
WIS o M B X TR RO GRE  REGREE 2021 FERATRE T A

& %8 % % ( social taxonomy ) | &4FF R IR LS -
3. mBEER AR A @Y KGR B

—BAZARRAKE LR TR - A 3 BITEIEE - W= 5 £
HABEARY KGRI 24 EEBAHEARETESNE  BREEa
A1 B g3t #£ R 32 F @ ( International Accounting Standards Board ) & €k 2 48

Wl B 8 5B 4 3£ 5] B3R do 4T 4 AR 4R AR S P K R R+ 33815 TR AR AR AR AR

8 1d., at 7-8.

81d., at 8.

8 C. Dias et al., In-Depth Analysis: First Recovery and Resilience Dialogue with the European
Commission, EUROPEAN PARLIAMENT (May 10, 2021),
https://www.europarl.europa.eu/RegData/etudes/IDAN/2021/659651/TPOL_IDA(2021)659651 EN.pdf

87 COM (2021) 390 final, at 10.
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FORBREYRBRTETAAKRERS  AEAFEBERYUBEFEHEZY
RAMAKERGEE > THLMEITRENBEASEUMIE LR 200 RIS

/'—‘i,,.iSS °

Hiw A iR AR KEBEROER REGA LA B ETAEY
7 AR 2Rk B S ESCG BRI ARK > Bl B Z w2 X KRG BREA
AR ERAEAIMAEYER  ZK EIOPASE AT R HALLA LR
BREANETEREE2ZES  UWHERELBAEVEMNANZE R RBET ; e

ESGF 42 TRBE » LE—FARXRERETTHTREY -

HHBAAERA K BRABRAEREGE AN ESN - N R&ETAK
VI KELMT G TIERE > FEG LT O E Z X0 A8 IR
B o SRR ARRE 44445 (4o EBA  ESMA & EIOPA ) A1 B f2 2 45 8,
M AR EAERIEERAT R ANERITRZHTAZBEN - BEFERYA S
PREE AR A R T R e AT K4 4 #k-TF 4 ( Platform on Sustainable
Finance ) | &% » #2023 FATREM F LB E AN 2 RGHX T ZHERAER
UhBI R B B EZE R 607 - LSRR RARALBE 2 TN
# & KM ( double materiality ) # & » B b 5k o3k rr A 4B B2 » &4 & B
R e G TR ARG S DIRFARERAAFBRA RN

A2 o

8 1d., at 11-14.

8 Id., at 14-16.

NId., at 16.

Nd., at17.

%2 1d.; % &% At ( double materiality ) 1445 & ¥ X & ik AL BRE - RRAES EH
ARG X AKERRABERE > TRFEHE L EOR FEHNRR A T@AMERZIAR
Questions and Answers: Corporate Sustainability Reporting Directive Proposal, EUROPEAN
COMMISSION (Apr. 21, 2021),
https://ec.europa.eu/commission/presscorner/api/files/document/print/en/qanda_21 1806/QANDA 21
1806 EN.pdf.
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EFWIEBRTHHEEN > FAFRBAEAKELERRFRE RAFYE
AL E—SHEEZAMAR  TERRAKGE LMY PHEETERLR
Al £ R L o Ak > BB 2019 F 3 31 B B K4 4 7 -F 4 ( International
Platform on Sustainable Finance ) ML %A K &E 2ok T3 » AN B KE bk
T AR Fw e A=+ RER (G20 ) &RA8 AR E S T8 % 1 615
WA RIE R A SR L 3B BAER © 3 B A — B YR 5 HRAR
BP  RBNAEEBHFELAELBRBRARERELHMAN T A  EBK

WAL PRI B R R KR AR RS -

fimX EGD B KE 2 akil 2 2 M3 > T RAE R EZAKE 2 RATE
ZRABERBBANZLBHAR  KELBERZ BT AENIINEETATHS
MBI AERER BB EEHEABRT  MALERRPERERE " 24— 084
BAER 2 HEA > HRRT T KRG L EAFMN TR 2020478 128 " K&
BESEARN  EXAM > FRARELERTHIZEAGHEAR - B g

SR GEHEFH S S T B A (environmentally sustainable ) | 8942 & » H
Bo AN B B—A%TE  EREA Ml D ERBTALEMARRR
BB R BN MBI RAFANERAAKGEHERBEROLERE  LEFT R

T HIBIE KB RB L 2B -

% COM (2021) 390 final, at 18.

%1d., at 19.

S Id.

% Id., at 20.

7 Regulation (EU) 2020/852, recital 12.
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(=) @AHR

SHEANGERAHSAS E— > RERBRE KRB B2 3k RATHE A
FREBT LA ERBEATABITRIRHEEARERERETZ 4B SR E
A% A= Ritemimamdsmhiysnd ; L= R#E NFRD 2H < >

BH A IR HRE RSO I ERARBF AR E -

PR emB s R emT LB TRk PHRERA T REemBER
| ( Sustainable Finance Disclosure Regulation, SFDR ) | Z & & - &8k 35 2 ¥
ah (1) BB AREZ AR Ad s (2) REHKE s % (Portfolio
Management ) R % Z #% & /8] & 12 A #4% 5 (3 ) Bk £ & 4% 4 ( Occupational
Retirement Provision ) # 4% ; (4 ) R4k 4 Z & ( Pension Product ) % &3t ;
(5) %#a4% & & 4 ( Alternative Investment Fund, AIF ) £&32 A ;( 6 ) ;2B M8
AiB4k4 ( Pan-European Personal Pension, PEPP ) & %324t (7 ) IKER M 454
FER B HE Y A E A 2 A]4% 5 4 ( Venture Capital Fund ) 432 A 5 (8 ) 1RBR B F5
SR B3N B EAE 2 A A B 4 ( Social Entrepreneurship Fund ) 4& 32 A ;
(9) =T 32 2% 2% 5 & A& #% & 3+ 2] ( Undertakings for Collective Investment in
Transferable Securities, UCITS ) 32/ 3)% o X £ &% & » 4k SFDR § 2 152 4,
IR EAS AP BREAMRE - BAKSE S - BAMKS  UCITS =

PEPP! -

B LA E T AT ke A BRARRER T B8R FEHHKERER
UARF 4 — e AR e i - B ObAF R i — 4 LR Suqfe SFDR & NFRD + #945 %
£ kg5 iERIE SFDR A ZH 4G40 ey KE B REFHF -

PId,art. 12). T EMBRESES  RE T ARA BRI ALK A H T ABRE 500
AREBFEGHREERE-LPIBEAEZ ETARL S~ BATRARR A -

9 Regulation (EU) 2019/2088 of the European Parliament and of the Council of 27 November 2019 on
Sustainability-related Disclosures in the Financial Services Sector, 2019 O.J. (L 317) 1, art. 2(1).

100 74, art. 2(12).
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FIEB FEEGHIR " A Rk ( comply-or-explain ) ; R B » FREPEIBE KRB E

A & HIE
REARFHETBRE TR
NFRD Fr & K ey 5 & %

B & E B 2 8 R
HAGHERGAR 2 AL

HEAMEEKGEETE -

¥ E

Proposed CSRD (Corporate
Sustainability Reporting Directive):
reporting done by large companies and listed
companies on their sustainability risks and impacts
i.e. impact of their business on the climate and
impact of climate change on their business

Other CSRD information on
environmental, social and
governance issues

LARGE COMPANIES

have to
publicly report

LISTED COMPANIES

% of activities aligned with ;:

Companies to report the % of their

B A R AR A T BRI AKE
FRNMRBAF SR R AR -

X FLEEFERRTEHELY
EAXEREELH

AR A ol B B R K AR AR

i
pr

OTHER END USERS
(civil society, customers..)

reporting i
information =
peire o)
FINANCIAL
MARKET

PARTICIPANTS

R AR ERLAES

» H B E e ME A

$a AR P R
seoh - R
$27 R 48 B
¥ 88

BRR - R

SFDR (Sustainable Finance
Disclosure Regulation):

disclosure when selling sustainable
financial products

Products with environmental
or social characteristics

may partially pursue ‘sustainable
investment’ as objective - the light
green' products’

Products with ‘sustainable
investment’ objective

Activities aligned with [Z are
included in the definition of
‘sustainable investment' (investment
contributing to an environmental or
social objective)

current revenues coming from
activities aligned with ?: and

% of their future revenues (capital
expenditure) coming from activities
aligned with =

(asset managers, insurance
ccompanies, pension funds, etc)
AND FINANCIAL
ADVISERS

WHAT IS THE EU TAXONOMY?

EU Taxonomy: a common classification
of economic activities significantly
contributing to environmental objectives,
using science-based criteria

Ee

KEBR BT BRAHAKE BB AZIDE

2 :

( &4 4 R : European Commission!'®® )

IR 35 K 4R 2“” ®~ /’A"‘ EEZ T

(=)

MBS ERANE 3ERT T BEAEEEFTE  EH wEAEH (1) #

—EUALHBEBEEERATEER(2) N A BB ER S RS REAR

101 Regulation (EU) 2019/2088, arts.8&9.

102 Regulation (EU) 2020/852, art. 8.

103 European Commission, Factsheet: How Does the EU Taxonomy Fit Within the Sustainable Finance
Framework?, https://finance.ec.europa.eu/system/files/2021-04/sustainable-finance-taxonomy-
factsheet _en.pdf.
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% (Do no significant harm ); (3 ) 4 & K2 E 2 &4 ¢ A# 4 E ( minimum
safeguards ); LA R (4 ) 554 Fil7 7 :EAZ £ ( technical screening criteria )» YA F #

b vg TE B i — A 210

SRR E O FERT ARBRBRE > 20 & - REAMEHE - B ARG
Y& KEAALFEKBREF TR BUEHERETE  AEBE BRRAE

MEHMEREEZY - FF & 10 EA T oo H Bk AR BL T FY

BEK ) EATIA -

IRI% B AR HEEX | T EEHEE RN
FREE RAE B #1045 | FRAARKRE LAY UEARE Y BT

AR THBERFAE—TREN  BEATAR
BTG ENS  BFGCRAHMREX
M B AT -

i A% B Fll4x | RBRAGRBXIRATE  FRERRAL
HARRBEHNZEEHEEHER G E T2
B 5 R AR AR B RE A
REaBEBEZRBROGART > F1K & @
%’_to

KEFALRE|E 124 |BREBBE SRS I LBEAPRZABDY

KR AH R R W R AR AN R ET AR A @Y

2> mMEEAYNRKE REFZARE ; RT
A By Ak K E G B AR

BAERHBEE | F 134 | ALAOEBPREALFMERBRETR
REHEEDBWAAME - THERME - THAMER
TEAERME N E LAY PR

104 Regulation (EU) 2020/852, art. 3.
195 74 art. 9.

34



AREMEANER e kESLOER MR £
AL EREMN - BRPBENGELS -
R F 14tk | BBEBHRRDBENIFKREER > K&t
BY BEER > KRREBEBE - AR
DALE S HE B REZEHN AR X

B a@BE  FREBRIEMLTE M

BE A B RIRILL BT S -
BRAMS AN | B 154 |EBARRAEMSARMESGE  KELBER
Btk fE & HEE S KBREME S KERFEFEE

ME LR EM SRR RERK
0 RATUAGEFRITFARER -

N

2. HHHAMBREREREREREE

AB R B ERPERZE T RN ZKBERBEFHRIZE T
Bp » HEQEEHHARETH NARBEARZI AT E A FIRH A ER
BARERABRPEARERGBIRBE  AREENTEAFE» A " 3R
KB > BERN > BbHE LR RABRHEEZHAGOR LTS £ F
IR EE F R E BRI 2 A AR B2 SRR E 17 1KBp
HHFTRBENHEBREAZE > XA THEN > ALK T EH B HIRR B F

BRERBE
BiE AR TRBEHH
FREE R AE B LES SRR ENR T AR -
AR S B TEHERBARKARAE  EFHRFRALE B4

TAZABBEE v -
7](%77?']%—1]’54%%%71(&/@ szﬁéf]%iﬁ/\ﬂ( j(lﬂi/ﬁ:/‘f‘}&i)iz E’&ig‘#}'\

FER

196 14 recital 34.
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2R B IR S REB T BB R B ARE R MR AL
A RBEEHER TG B BRENHELE - #
b ZE% REWNBEMEZZHNRREREE
BEREASNGE -

Rk Fo% BB R AT E AR » REE R E I
TRMHAEZR > KRIIEHHER
WRAMSHEMRAR | ZETHREFFALABAKRERB TN A RELK
# Foth Fe 0 bR A o

3. BARBREEZHGAMIRRE

BRI B AKE LT —IR » LRZCATH " KEEEEE | 9F 5>

HEAMBRELRFANL T > RIRFESBERANE 18 FRAE T REREZ
AFAR  REAECENKRFLETFHZBRTY » RBETH LR A
( Organisation for Economic Cooperation and Development, OECD ) = " 35 B & %
#5 3] ( Guidelines for Multinational Enterprises ) ;- AR B A B T s A5
J5 A ( Guiding Principles on Business and Human Rights ) | 107 o # & @1, 4 R X % T
48 #% ( International Labour Organization, ILO ) £ ( T/ PR KRB R FoEF 5 F
( Declaration of the International Labour Organisation on Fundamental Principles and
Rights at Work )) A2 8 38 ILO #%-w %) (ILO % 111 35 ( Z kst £ mmk £k
Bty ) 100 35 BB TR TR AL ) 98 3T ( Al s & a4 R
Al B3N ) 105 5% ( BRRBAZH ANH ) F295R ( B LREHEHNL )
87 3k ( At B b RAMIRELL ) 138 35 (ETHERMKFSL AL ) 182 5%
(BLERBRZREBSHHEETNL)) AR ( B AM EF (International Bill

of Human Rights )) 108 »

197 7d., art. 18(1).
108 Id
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RERFHORRERERBAHNECHEEHEEAGERTEL  KEEEKTY
ZAREPF RN EBERER - A EMBAZIE LR E - SHEEN&F
T2 BHEM O AT EABE  RRET L @i ERBMEIRLE > Bt
SRR TR AE R E € T ek (Delegated Act ) | 9 R, - A KEE bk
SRFIMZER TR EARNEHEESH O RANTHEZE SRR 2T YA

DERRAE 18X T a4

(1) ARHTPILYATIRT - B HEA ST EH 6500 9 K EE 2 » 9135

HIARBERREABUMRGELY S

(2) #EHBRALBE Y emE R R 385 8 & 31— 48 HRE
BAZSREAGE » ARG RIKER ;

(3) R EFTRAZ ;

(4) ko Ri#E > B BAZ AR 4] - BRISPERIE R O ek ¥ #43t

NHRH G AR B ETRARR

(5) 4w R 5T47 » 3 F SFDR & 4 {&Fifh 2 A EIEAZ 5

(6) FEnskEtney #4545 938 % & A ( Precautionary Principle ) ;

(7)) 2S84 SGAE > PERBTEHAGHBIEHR BB EHFIT

Pt 2 & S Ao BROFs 04 38 5 18T B

(8) ZBEBHESHHAYE BB

(9) & WA 2 R G T He by 7 357 181 %

37



(10 ) #3FF A h R BTEH &2 FEHF

(11) 7 E R BFI AR R E R -

RIFSBERA - IR G LB H B — BRI B AR T T HEARE » U5
BIRB ARG LT T IRFIRFEE - TREp LT A IR I B AR 6 B 5 EARE R
RAT RS EESBERANRAELEES - BAarE e 2021 &+ 12 A
HHRZEMMZEEEZ P REABEYE 82T ARAZEYE 2 HIEL
iR Eas en 2022 54 1 A 1 BAREXEA'Y - A4 wiEa 204k
2023 6 B AR EZ AT X5 2022 4 7 ARE GHHBAERARAAR
$ BT FAAR R o B U AE L R AR RAE A R 2 B U B AT 188 R AR 6 Bl 6

WARE S AMMGKE TR TERSG T RIBEAE | B ZBEREFAEMEAR
RRANE BB AR - T X R B G RR FR E AR B RE

PRz B AR -

By — 5 A HA B BAR RN SRRk P AT A R AR R
CEH | BT ERE A

429 #| A1t G A B Kk T

109 Commission Delegated Regulation (EU) 2021/2139, of 4 June 2021 supplementing Regulation (EU)
2020/852 of the European Parliament and of the Council by establishing the technical screening criteria
for determining the conditions under which an economic activity qualifies as contributing substantially
to climate change mitigation or climate change adaptation and for determining whether that economic
activity causes no significant harm to any of the other environmental objectives, 2021 O.J. (L 442) 1.
10 FU Taxonomy for Sustainable Activities, EUROPEAN COMMISSION,
https://finance.ec.europa.eu/sustainable-finance/tools-and-standards/eu-taxonomy-sustainable-
activities_en (last visited July 7, 2023); European Commission Press Release IP/23/3192, Sustainable
Finance: Commission Takes Further Steps to Boost Investment for a Sustainable Future (June 13,
2023), https://ec.europa.eu/commission/presscorner/detail/en/ip 23 3192.

1 Eyropean Commission Press Release [P/22/711, EU Taxonomy: Commission Presented
Complementary Climate Delegated Act to Accelerate Decarbonisation (Feb. 2, 2022),
https://ec.europa.eu/commission/presscorner/detail/en/ip 22 711.

12 Commission Delegated Regulation (EU) 2022/1214, of 9 March 2022 amending Delegated
Regulation (EU) 2021/2139 as regards economic activities in certain energy sectors and Delegated
Regulation (EU) 2021/2178 as regards specific public disclosures for those economic activities, 2022
0.J. (L 188) 1, 20.
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JREEE LG AR TR REHRLIEREFE 4T EH P
R T 2ERTHAE L ABEA R T » UARKRRFFE 485 P42

2| 4973 R0 £ IR ALK

AFAR] b oy &5 5 7T 8 % 48 NACE Xa548 BBt - 45 5] AR # 1893/2006

AR R R B BB E B ST R0y D35.11 Fu F42.22 -

ABETHEE G B F ARG E G H T 6 EARE - PP B Regulation (EU) #

2020/852 % 10(2)fk& P12 2| &R E M FE -

AT pEAR

HERAELBOETE AR

LZEEHFERNTAAEZ—

(a) 1 A 1b B RUBE MRS B 6 & S B EAE £ ABE K =85 100 57

CO2e/kWh -
ABBBTRAEBARRBEABYEESRE (wfF ) HAZR
2013/179/EU » %4k F 1SO 14067:2018 2 I1SO 14064-1:2018 3+ & -
LA GHEHBB T AR EGBE LN P = F#ITEM -
4o RFFR A TR RS - 355307 48 A 7T H 4 R85 R
B SRRSO AR AR E SR TR E (4wl )e
o KRB EBE P AR IR —F/bm AR IR AN T A BB AR
#5511 o 512 (i M RAT B BARE > BB EREHGEANLT -

(b) £ 2030 4+ 12 A 31 B AT4E 4356 T35 7] 350935 5 45 A AT AT A 4544 -
() 7EEhey B F R HERARN 270 57, CO2e/kWh B5 ey ¥ HAE & » R 7F
o) HER T AR HER A AW 20 F N R B8 TF3H 550 A
CO2¢/kWh ;
(i) IRIFLAE AR BRI R EN R ERAX B M LT T BABRRKRY £
BT B RO TN REBTHAKRREL | ALBITFLOERE
otk M RKAIBAMENOER
(iil) 3ZF B EAR T B A 6948 A B 38 KRR Bb e R ey S PR EEH)
(V) MR B A BN AR BRAB LB E ER N8 15% 5
(V) ZBA e AR E R L TR T B A fo/ AR R EsH - B &
20354 12 A 31 B2 AT A w2 A T B 4 fo/ AR R K A %A
¥ MR R AR ER TR E T
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(Vi) %1% » AWM RENAEERERNGEATEIRN > BTABIKEZED K
b 55% ;

(Vi) 2w RZEEHH A AERAERE TR EBRIEN » ZREBROCAFELRY
120k 4 A R E - 34BN & Fv 32 F ¢ Regulation (EU) 2018/1999 % 3
PRl 6 B FAE R RAE LR33P REH X E PIE -

HEIO)BAEREGEFHEAGB IO E = HRITHE - By F=54#%
EHBALEN B R EE SRR ETEHEE - B E=HEEHER
FERBHERAIEMAZER » AR LRESGMEREN - By H
ZHRREEREPITHRMGEREEIFENAOSE - HH L By g =
FEFHRE IR E TR —RE

(a) 380 % 1(b)(1) B A7 o B 308 F RBEHEH KT 5

(b) EEAEAT » FRZEFHNEEALRTABRIRELTRENES

% 1(b)(1) B A 89 20 T34 BB 64 T S 3T k5

(C)FEZFB AT RNFEE 1(b)(V)E 6 T FEir L o

FATH L(O)BEAT A3 P60 - Bt B = F A & B 459 # 8 2 sk b
FFEFEHEAERTAMRIAE  BROEERZAMIME  HEh
BIRO BTN - AR S B IR 7T B 4 ke AAEGIEA -

RECTURBERNREDEHECTEREERL - RE BT
Regulation (EU) 2020/852 % 195k Frtseh B E0F » BH E B kg o

2.UEM B AUNT AR — ¢
(a) f£56 T0F » R K BRI IR 0 B F &M 0 4o FIERIBEY R =26 > &3]
N T BIRR A Fo 5T R

(b) £EA/THEEREM IR R T ER > D& R oA -
3. 4o RZFE G AL B KAV R SORB A MRS - A A A A WK

ey B ¥ 4 W8 754 Directive (EU) 2018/2001 35 5 2915 % 2 & 5 203, 2 1942
B MAREMEFEZEL A 29GE 60 THRIHFE -

REREIABTE

Q) R RAR AT T oA Z R A LR -
(3) KEAN A BAREAKRBEFER | HFHE AR BREIZE -
O FEX S A

(5) 7 H by S E B A AR 2 ik CRLEARE -

HEH F A R 7648 Bl R AE T A ke (BAT)
42 % R B AR VT A H4tT(BAT-AEL) ¢
Bl - 45 KRR OB Bk 0 s AR 7T A T
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NGB E R -

A BETAATS | MW {28738 B 7 KA
WE o B BAT &304 BIMA 0 MR B - HER &
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&7 Directive (EU) 2015/2193 25 4% 11 %
2 IRk B HERFRAE ©
(6) 1R A % Ak R A RE & TSR B Z S DR AR E o

0 T IMERE AR E LR R ELALE

BRI E G H A EGD PREHD ARG LM AIRE > LLBRAZ BT
AT LHMAE LB NNTIAE AR AKEERBRFIRL AL E8
KBTI ENRARS - U BERA AL E—FEBERHBE - AR
MERFEAMEE TR wikeabk T Lk RAGREOEHK - EAam
B KGETEBAZ aA% > BAELBBABREZY BRI EHKEE
WEHR T KERETSBAR L F > BRABRARZAE ABNEELTERY
oM REZBE AW ARG BARE - T35 LT EHF Fiie ) yHiE
R BB HBEAS BB AR EMPEE LR 45 ECBE AR B
oo AREZHFR > ESGHRE T I5A ABEIERGME - £ 2021 F - 23K A LB
6490 f& £ LR AL ESG &2 & & B AR 09 5k & - 4 2020 40 2019 4431 & 5420
&£ fe 2850 & A0 kA H A8 E TP o B M R E I — B R A EHE
BT T KBEHETE 2R LAGL HL RTINS AN EREE 4

Z AN o

wmgbE > IR LA TR SOHBRREBEET 84  BHRHA
NEERMBIIF  THeEALME  KEeREEIR » ERBFLEERNTF®R
FAELM BRU BRI B K ELBAREREAMEFLBAZZA O » BARME

R EAXRALBGEN T EMNIETHE LSRG B BPEIREAE

SN
g

113 Ross Kerber & Simon Jessop, Analysis: How 2021 Became the Year of ESG Investing, REUTERS
(Dec. 24, 2021), https://www.reuters.com/markets/us/how-2021-became-year-esg-investing-2021-12-
23/.

114 Kristalina Georgieva, Policy Priorities for the G20: One Earth, One Family, One Future, IMF BLOG
(Feb. 22, 2023), https://www.imf.org/en/Blogs/Articles/2023/02/22/policy-priorities-for-the-g20-one-
earth-one-family-one-future.
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BRABHERBEER EARARE—— LR AL T B R &KEREER Y
BABAIM RS AL ®ER 2R BATC A BB A KEHXE R

Bl | B BPTRE R AT B35

B pRRAE T T B A F BT (arbitrariness )T KR EF AR
Al R T H-EAR LR RBIREZATE AR T HN A BB E L
EREABE O FERBEEZAAGAMERE » AR T FE5HMHERZE
ZWIBRLB RN TSN FEIRENRL " BEAKERETEH |
S o REWIBE RN HELZE S AdIE & B TRIHE (Delegated
Act) FRAFT > AEFALBRMA G RAR T o B BOMR G417 H M
REATFREE  LARBR DM E G ERE A F 2022/1214 SR K Bl
B R AR RBAAA B BB RER ™ 5] 28 & B F 3R o S0 ALR @ SR R AT

FARMEAT N LB AR TR BEH SN ZIHMAUREL Bl
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331 [hereinafter VCLT].
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57



W B ) HOIAT A1 RS T RIS -

% 2R Santa Elena v. Costa Rica £ R EAF S A AN E W AT - Kok
RIKBA T ERZIBIEIREF AL T NGB BT » BFIABRE—R
T FRBE F BT R BB EVRF ok T X B AP R SR A R BT 0k - o)
o fg W2 LR RRHRAR » RBMPBERENTROSE K BLRES
RO — HIET B > ME—FMATHRBENELE > BPTREENEIL— 4

%

[ 4k 435 18 A 7 Metalclad v. Mexico £ » —£BFXBEARN BB EIL R E
BRI LR > BEARBABUR O TR E ARBEREEHT » Ry & B R IR
1R bl RS TEZHFT - REAN 1998 F4HERBARZEHFK - 24
# R NAFTA T &y i R RARFF B AR B 4R - 3 B XA A AR
( Ecological Decree ) # #3235 /7 £ 307 A B ZALAEREE > ZRZE RSO
WIGHAREEE c ARAAGBIERY » PR E KT R B BT —
A IAT A E R R > BRABERRBETABENLS A REEABREW
RHGEXBET  BREXERHRTAFHATRNGRIER - RILRAPE B
JiE 3 WM S TR RO B BT

Vivendi v. Argentina (1) % 2 A% # i R BRFAE % » B KRR AR A A 24
AFHRBNEAERZNE > ERARBR AW QG NEE > L REHE
ERMEHEBBATA I EZ R - ZELEFAARBEROREA
HBFTREWT BB TREZTFHBERKRFRKREBEFEERY 14

—RFMBURTRT » BFBEFBATRY » BE ANERFTAREBUF ZAT AR
PO B g ICSID 32 A 35 K72 o FIARIEHF X RAE BN EE (bad

169 1,7

170 Metalclad Corp. v. Mexico, ICSID Case No. ARB(AF)/97/1, Award, 1§ 59, 92 (Aug. 30, 2000).
71 1., q 111.
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175 Marion Unglaube v. Costa Rica, ICSID Case No. ARB/08/1, Award, 9 205 (May 16, 2012)
[hereinafter Marion Unglaube v. Costa Rica].
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176 Prabhash Ranjan & Pushkar Anand, Determination of Indirect Expropriation and Doctrine of Police
Power in International Investment Law, in JUDGING THE STATE IN INTERNATIONAL TRADE AND
INVESTMENT LAW: SOVEREIGNTY MODERN, THE LAW AND THE EcoNoMICS 127, 133, (Leila
Choukroune ed. 2016).

177 Caroline Henckels, Indirect Expropriation and the Right to Regulate: Revisiting Proportionality
Analysis and the Standard of Review in Investor-State Arbitration, 15 JOURNAL OF INTERNATIONAL
Economic Law 223, 225 (2012).

178 Id.; RUDOLF DOLZER, et al., supra note 125, at 175.

179 Barnali Choudhury, supra note 161, at 45.
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130 RUDOLF DOLZER, et al., supra note 125, at 155.

181 Methanex Corp. v. U.S., Final Award, Part I, Chapter D 4 1-25 (UNCITRAL Arb. Aug. 3, 2005).
182 74 Part IV, Ch. D, p. 4, 9 7.

3 1d.,999-18. ( %A AKXAEHFiim )
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184 Chemtura Corporation v. Government of Canada, Award, 9 50 (UNCITRAL Arb. Aug. 2, 2010)
[hereinafter Chemtura v. Canada].

185 1d., 9257, NAFTA % 1110 5% 1 AR T T BT — HF FFEHEXMBB S — T REL L LA
293 E B AL KRBV RARIRAR E N H L HAIR B AT B A A B e 3 E]L.] - R IE

(@) Az B (b) £IFRARGRER# L 5 (o) RIFEFHERF A F 1105(1) 45 5 A(d) RIEE
$278ZF 68 KAHME - 1d, 7241

186 1., 9 266.

187 Id

62



Avenv. CostaRica £ > RIZAPREZBAHBR X BT W ¥ RMIER > Bk
EBRRRMORE - BFAA/REEZRANZEA > B AR w50 E &
EHRAEE BCBRAAALEIEEHT  RERTHRIREALTHR

EATHATHBRETREARATENAS WM EHFT » RIFREERZBER
NIRIE RGN ETRD » B AR N 2014 FREMF KBS TRGEBTAHD
ER(EBRB— SR m—FEMABH T H WK ( US.-Dominican Republic-
Central America Free Trade Agreement, DR-CAFTA )) % S 85842 € £ % » 4%
A B EARET  SBEBRBEREF AN ERS - F55] DR-CAFTA
Py T2 1011 4%~ % 170 540 5% 172 & RABIEAT > Bt 85 E 4L

HEHARREBEAT HERRAREZ AR BAETHARAD -

DR-CAFTA % 10.11 #4858 T RF IR RS AT HEFE A AL & & F 4%
B G RPTERARE A AT M AERERLALZEREE
BT HIRI R EAURE g X AT o A0 VCLT a9k AR ik > ¥
RERL o FER AR THRARERIER IR RIRBRAEI L B IREHIE
— R BEARER L EMBERERERERGARERERFEALARE
Z AT > MM RIE TR > & B PUTRIEHIE TR AN T~ REARBFEIE
ERAFZHFEHZ T2 M RERAER OB MRERHELNHEZ
AR - R HBRGERO T L ARERERERSN - F
BAEEHRERGRHRA > BB ERBNFEAAPTHAR  BATAH
BTN ABREBEFEEFRSE B REAREFHERREEL  ER

BPARARBIZBEAMRBEE T » BRRABOHMAFAR

FERALE AP RERHZRBEAEFRERLERIL > BEBGADRAR K :

138 David R. Aven and Others v. Republic of Costa Rica, ICSID Case No. UNCT/15/3, Award, q 6
(Sept. 18, 2013).

189 77 4 385.

190 74 4 411-413.

63



(1) BEHETXIRMBRER L TMAR LR RAZRRAMN (2) &
WEAMAT R LT RLIRAPED - RFAMERREHE L - £ 5T
By AL AR Z BB A BRFMAR I Z B N% > LHEEAA
Rt RERBRMIPZIRETE > LA KRB R BREMBELEIRRET
e MBFALKBIATEEZS  LEBAAKKRE T2 RAZE? - At
IR RA o TR AR PT IR A i & BRIk - B AT

Lt R EET2FF - F ki€ R DR-CAFTA 2 £ 75 -
3. BEBHEFALFARANZHERE

BRI AL AR IR MR ERREREIRE T % 0 F
M TIERAFTRPITR LR RFOBMEZM > BT EETBR LNA
FH o PR REMNFERBOHERRER Ay » £ 2B SEL M4
BATE FHERERE  BREREAFREREMTANE EHRITZER
W TEBIBREANGBEAZR > TR EL FTHUGHEME > b — REH
HEAERBE GIED - AHBRIIBRREAF B R E BRI RT3

LRMPFHEER - A AR S P8 A B 30 £ B IR IR R A F R

Rl B0 s > i — % e A tb 45 R R ( proportionality analysis ) #% 3] 7% o

tet R AR B AR BATECR - AR AMAMRER AL B RATRERZINER

PRt R FEr L FRZAHEROEBRABE T ERAER o £ B KERE

¥l q447.

192 14, 94 552-558

PRI B R R AT SR RRIFEN A BB FARFHL T RATEOL - B —
B3R B R TR 5 ARELLE B > AR BN B B e MR B e 0 R
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194 Prabhash Ranjan & Pushkar Anand, supra note 176, at 137.
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Concept of Proportionality, in INTERNATIONAL INVESTMENT LAW AND COMPARATIVE PUBLIC LAW 75,
(Stephan W. Schill ed. 2010).
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197 Prabhash Ranjan & Pushkar Anand, supra note 176, at 147.

198 Electrabel v Republic of Hungary, ICSID Case No ARB/07/19, Award, § 179 (Nov. 25, 2015).
199 RUDOLF DOLZER, et al., supra note 125, at 178.
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215 RUDOLF DOLZER, et al., supra note 125, at 186-187.

26 1., at 195; Kenneth J. Vandevelde, 4 Unified Theory of Fair and Equitable Treatment, 43 N.Y.U.J.
INT'LL. & POL. 43, 50 (2010).

217 RUDOLF DOLZER, et al., supra note 125, at 187.

218 ADF Group Inc. v. United States of America, ICSID Case No. ARB (AF)/00/1, Award, § 184 (Jan. 9,
2003).
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219 Waste Management v Mexico II, ICSID Case No. ARB(AF)/00/3, Award, § 99 (Apr. 30, 2004); £&
— R FWE T @4 FET R L3 B EEE T " RIK4F®42 % ( Minimum Standard
Treatment, MST ) ;> f4w /£ NAFTA % 1105 #% 5% 1 Iﬁi‘ik% S 7]‘}&1{2-[‘ RET HALGH
FREAMBMAE > O8N FRAEFBR AN RERR S EmE  EWEXFHRE
MST - f # fe & 8% 4% FET #2428 % 1 B 1% 3 18 % MST z#f': %#a %Rz EWW&@ ClES 12
FFET ;AR e0EE - Wb — FREF AR 2 > RubA@ GHEMET - LT EU
FET #.4% =% - 48 3135 T 4% : RUDOLF DOLZER, et al., supra note 125, at 198-205; Ying Zhu,

Fair and Equitable Treatment of Foreign Investors in an Era of Sustainable Development, 58 NAT.
RESOURCES J. 319, 325 (2018).

220 RUDOLF DOLZER, et al., supra note 125, at 205-228; Kenneth J. Vandevelde, supra note 216; Tanya
Gupta, Exploring the Fair and Equitable Treatment (FET) Principle and Balancing Investor-State
Rights, 4 INT'L J.L. MGMT. & HUMAN. 1398, 1399 (2021).

221 RUDOLF DOLZER, et al., supra note 125, at 186; Eric De Brabandere, Fair and Equitable Treatment
and (Full) Protection and Security in Afvican Investment Treaties Between Generality and Contextual
Specificity, 18 THE JOURNAL OF WORLD INVESTMENT & TRADE 530, 530 (2017).
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222 Neer v Mexico, Opinion, United States—Mexico General Claims Commission, 15 October 1926,
(1927) 21 AJ.LL. 555, 556.

223 Ying Zhu, supra note 219, at 325.

224 Marion Unglaube v. Costa Rica, 9 103.

25 14§ 246.

26 17

227 Técnicas Medioambientales Tecmed, S.A. v. United Mexican States, ICSID Case No.
ARB(AF)/00/2, Award, 9 156 (May 29, 2003).
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28 14, 49 154-155.

229 Ying Zhu, supra note 219, at 327.

230 See Plama v Bulgaria, Award (Aug. 27, 2008), § 177; El Paso v Argentina, Award, § 358 (October
31,2011); EDF v Romania, Award, 9 299 (Oct. 8, 2009).

231 Marion Unglaube v. Costa Rica, § 247.
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22 VLT, art.31.3(c).
233 S.D. Myers, Inc. v. Government of Canada, Partial Award, Y 150, 152-153.
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235 Rio Declaration, Principle 15.
236 Chemtura v. Canada, 9 131-135.
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2015).

43 1., 4390,

244 Infinito Gold v. Costa Rica, § 777.
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Defences to Counterclaims, in THE ENVIRONMENT THROUGH THE LENS OF INTERNATIONAL COURTS
AND TRIBUNALS 331, (Edgardo Sobenes, et al. eds., 2022).

246 S.D. Myers, Inc. v. Government of Canada, Partial Award, Y 261-263.
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248 Camille Martini, Avoiding the Planned Obsolescence of Modern International Investment
Agreements: Can General Exception Mechanisms Be Improved, and How, 59 B.C. L. REv. 2877, 2885
(2018).

2% Caroline Henckels, Should Investment Treaties Contain Public Policy Exceptions, 59 B.C. L. REV.
2825, 2826 (2018).
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230 Eco Oro Minerals Corp. v. Republic of Colombia, ICSID Case No. ARB/16/41, Decision on
Jurisdiction, Liability and Directions on Quantum, § 362 (Sept. 09, 2021).

4., 9 380.

25214, 9 828.

233 Id., 99 829-832; Canada-Colombia Free Trade Agreement, Annex 811(2)(b), “Except in rare
circumstances, such as when a measure or series of measures is so severe in the light of its purpose that
it cannot be reasonably viewed as having been adopted in good faith, non-discriminatory measures by a
Party that are designed and applied to protect legitimate public welfare objectives, for example health,
safety and the protection of the environment, do not constitute indirect expropriation.”
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BISMER  BIEEHEH FEREP RATAES » ERTREAPREZ Y
i o

Ko BWIBIMHEE o —RBIIMERI BB RIE > o ERAITA
oTx ERAFTEALRHFEREALEN - ERFRAFE R T X
BERBAZIAZ - BHHGIMER  — A KBMAEZLE > LARERE
3] — A% 7 SMEZR3E T R 2V B # 2 R 29? o 4o 42 Eco Oro Minerals v. Colombia % F >

P8R BEAR AT A 5530 - M EBR R AL SHE A A FHE L BM - & EE TR A

29 1d., 19 6.56, 6.59, 6.67.

260 1d., 9 6.67.

261 Caroline Henckels, supra note 249.

262 Elena Cima, Promoting Renewable Energy Through FTAs? The Legal Implications of a New
Generation of Trade Agreements, 52 JOURNAL OF WORLD TRADE 663, 691 (2018).
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263 Eco Oro Minerals Corp. v. Republic of Colombia, § 832.
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264 See e.g. Methanex Corp. v. U.S., Chemtura v. Canada.
265 See e.g. S.D. Myers, Inc. v. Canada.
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BARAGER - AARERBREBAELBRBE KT " KEXRETTBERA - ¥
AARRBEDERENEREETHERE ) > BHEINRBEHRAFELNEY
AR LIERP TR R AR B AV ISDS #4leh BAZ - AEK AL Bty
HHZBRREHEGR  BEATFERERERRGBIEER - kT E
ERE BERATRUKRBAMER P35 ISDSMHRAGZLEA - RETRERS
B EFR 5 B - AURIZH R AN A 2 693% F 1h 00 S AT — F AT B A a9 K
G HE > ERATHER BN AKER BT T BRRR  UHERARBERRE EZE

B

%8 BRBFEFZBRRRE W AR RS

R A ME RSN A A B E 5 E ( Foreign Direct Investment Stock ) # it 5 %
HIRERE  FEIBFRMAG TR S EERI0, R AKREIRE —HE AR
B IMETE A ERZ— c B 2S5 BRYE (42T BT ERB/TLEESR)

WE =R A ARE 1400 18 A 24 69 B B 4% & # & ( International Investment

266 Eyropean Commission, Directorate-General for Trade, DG Trade Statistical Guide: August 2022,
PUBLICATIONS OFFICE OF THE EUROPEAN UNION (2022), https://data.europa.eu/doi/10.2781/83367.
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Agreement, ITA )» & ¥+ 338 1000 18 I1A 4% ISDS # %267 o

2009 #= 12 A 1 B A%z ( EdrARik4 )( Treaty of Lisbon )» 4% " SFA A #:
BE AW ARER YT IR —F 0 HENRE 2 F B HR ( Exclusive
Competences ) 2% o fa#g ik & B B 4F B ATH MG A > Ak IEER & 8
REAPEGTRE  EFhRAFA B AT EEZ - ERER
8% 1% ( Court of Justice of the European Union, CJEU ) % B, #% » Bk 8 &% F 2 1A
¥ & ISDS 153k - B T Re B8 %] & 8 NERGEEH - BReRAALGE
4 3 Z# R ( Shared Competences )» AT AL BEIF R 27 1B & B Bl 2 3% & 4)

BT AT AR

EBRA T R A B ZEHA KM A BATEA (EREE
#% #) ) ( Energy Charter Treaty, ECT ) &4 % 5k #) ISDS ##] » R fjn & A2
(@i g 5 # & )( Comprehensive Economic and Trade Agreement,
CETA ) { BR ¥ — ¥k 2 B4R # & )( EU — Singapore Investment Protection
Agreement ) & ( Bx B —ARH & B HEE W Z )( EU - Vietnam Investment Protection
Agreement ) 3R E 5 E - 12 H ISDS XA F 23 & B HR eI M S

267 Investment Policy Hub, International Investment Agreements Navigator: Mapping of 114 Content,
UNCTAD, https://investmentpolicy.unctad.org/international-investment-agreements/iia-mapping (last
visited Mar. 25, 2023); 245 Bk 8 5% 1219/2012 55401 » 2009 4 12 A AT & B W % =B B 174
FZ A > fe R M 9328 = B 457 IA 2715 8 A 2% - Regulation (EU) No 1219/2012 of the
European Parliament and of the Council of 12 December 2012 establishing transitional arrangements
for bilateral investment agreements between Member states and third countries, art. 3, 2012 O.J. (L
351) 40, 42.

268 Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the European
Community art. 188C, Dec. 13, 2007, 2007 O.J. (C306) 1; £2F 3# > BRI A RIEHZ E R R R
BRI - BRAFRI - 428241 A 339 B 342 (20124 )

269 Opinion 2/15, ECLI:EU:C:2017:376, 99 291-293 (May 16, 2017); 48 B 2134 T B, : #k9A1& » &N
FRHBRBAAN K ARE HH A TRAR G ERTER I F R —URE AR PO BUEK
PR RGE T @B RERR T GG R 2174 - B 10-25 > @ak:
http://www.tradelaw.nccu.edu.tw/epaper/no217/2.pdf (&4 %% 8 : 2023454 41 8) -

270 EU-Canada Comprehensive Economic and Trade Agreement, Can.-Eur., Oct. 30, 2016, 2017 O.J. (L
11) 23 [hereinafter CETA]; European Union -Vietnam Investment Protection Agreement, Eur.-Viet.,
June 30, 2019, https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-
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IR EEN A A BEZRSGCERABIAF RALRZIARLSA
ISDS ##lz A A# K - LA (2 @BEEHERE HHE ) ( RE—Miokik
B E ) 1 ( BRBE— L EREW T ) RREFA AT > BHEER
PR TRBARIERKEBRRERNTTE » BEF—F » I AXGHHLEE
Foo MTFASUESH B TA F " o " AFRAEMAE T A | 215
R FHZGESEREEIRABRARMN S  REA RS ZEN  UHT— )

B 2 38R M AT EAT AR ©
—  BUK

BERBGERATRTH A ¥ Boltkk 2 A" RAIZ L - ISR
FREAK o Flho 1994 F2 ECT % 134658 15BRE T &4 H 1 BEWMEST
H A4 4 BB E FAFHE B AL 2O RIRIR A H % RN B A AL R a0k
B A e (AT A TR0 ) BRIEZEUE (B SN EH B (OREH

AL (O TR T HEAT § AR(DIFREE RE ~ ofuf sty 27 e

and-regions/vietnam/eu-vietnam-agreement/texts-agreements_en [hereinafter EU-Vietnam IPA];
Investment Protection Agreement Between the European Union and Its Member States, and The
Republic of Singapore, Eur.-Sing., Oct. 19, 2018, https://policy.trade.ec.europa.eu/eu-trade-
relationships-country-and-region/countries-and-regions/singapore/eu-singapore-agreement/texts-
agreements_en [hereinafter EU-Singapore IPA]; K L > B = HR B A FZ2H LS " % F
%28 % (Investment Court System, ICS ) j BX A% 464 ISDS ##1] - ICS £2 ISDS 8935 X £ 5 12
W HERA B DR AR B REAE c FERAXF ENERGRERER
HRE o SRS EORERRAEN > RERERRAEGHNZ > E53tma S 2R M
BI R A% B AP BB 2 s e 8 T 4R E kIR & ) ( Investment Court System ) 2 1834 » A
Bix& 3k, 201 #7 - B 81-93 (2019 % ); Multilateral Investment Court Project, EUROPEAN
COMMISSION, https://policy.trade.ec.europa.eu/enforcement-and-protection/multilateral-investment-
court-project_en (last visited May 13, 2023); Prabhash Ranjan, Emerging Trends in Investor-State
Dispute Settlement in New Free Trade Agreements, GLOBAL TRADE AND CUSTOMS JOURNAL 332, 334
(2022).

27! Energy Charter Treaty art. 13(1), Apr. 16, 1998, 2080 U.N.T.S. 100 [hereinafter ECT], “Investments
of Investors of a Contracting Party in the Area of any other Contracting Party shall not be nationalized,
expropriated or subjected to a measure or measures having effect equivalent to nationalization or
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WX B e E R M BB AT F o o 2010 £ Rk £ X B ey g
R B IRIEW P BN AR HER AR o B TR 45BN T RIE AL BER
Tl —BAR— A EH LB TETRE  REARELSER AR
B ALRNEETRBPER > FAGHRARESZOALRBRABE > o2
B BAAF R MR A8 A ) JEER R e o R AR R RO o

( B Afksy ) £254% 0 2016 FERBE W ERFTH (2 @HEHERYE )
T ) 2018 & ( BR B —H# w4 B ARIEWL L )0 & 2019 F ( Bk — R R E
FEWh 2 ) AR B LRk o EBUBAR I » 5 ST 7 Rk A R 524 R A
B HER AR AR IR RO R &2 - BAEEMZ > £ (BRA— M KRE
FREEW ) By F fm B N R B0 R B & KB B RS kR
MEBAEBR > BEEANRMBHKYTRE T

"B A EERATOERER A7 EALEHERMERK 5%
BEFELEAFE HARETAE  ELEATRFZ—

expropriation (hereinafter referred to as "Expropriation") except where such Expropriation is: (a) for a
purpose which is in the public interest; (b) not discriminatory; (c) carried out under due process of law;
and (d) accompanied by the payment of prompt, adequate and effective compensation...

2 EAME BEH BRI FRAAXE ZF R E X T = K47 o

273 Agreement for the Promotion and Protection of Investment between the Republic of Austria and the
Republic of Tajikistan art. 7(4), Dec. 15, 2010, “Except in rare circumstances, such as when a measure
or series of measures are so severe in the light of their purpose that they cannot be reasonably viewed
as having been adopted and applied in good faith, non-discriminatory measures of a Contracting Party
that are designed and applied to protect legitimate public welfare objectives, such as health, safety and
the environment, do not constitute indirect expropriation.”; See also Belgium/Luxembourg-Colombia
BIT (2009), art. IX(3)(c).

274 CETA, art. 8.12 & annex 8-A; EU-Vietnam IPA, art. 2.7, § 1 & annex 4, 9 3.
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(b) R — A FIHETHMER > FHRREMENTRENRE | LA

(c) #reh— A ZIHEHME - HAREL BN FEEHE -

BREIR R KGYBAENE  RIEABM L HE R R — AV EEN L EREZR
RiBE » FRAIRGHORFZTRERURESEZ AL BRBAZ (flho it
ZAAFuIRIE ) A B 82 I AR R — & P 4L 56 AR AR AR B BT -

M EMARRBEEBRZ » TUABRAREBANRELETH T PR E A58 6
HERER > UFRABRER  AHRZBEHERTERIABERGBE RS BN
BB BB ARER > PALREATHEREN - LKA
BRT  REWEIBRMNBRERAZREN » HHEIIRZE AL R LEE
AR EHERZE R THEIK > BRELEAR RFLTIREAME > dodb—
RT LA T 3o £ B AL B 354 Bl 09 > 48 ) Bk B K e BUR B

BN BEARSR RO R XABE Z U TR A g A BRAEHY

275 EU-Singapore IPA, annex 1, “The determination of whether a measure or series of measures by a
Party, in a specific situation, constitutes an indirect expropriation requires a case-by-case, fact-based
inquiry that considers, among other factors:

(a) the economic impact of the measure or series of measures and its duration, although the fact that a
measure or a series of measures by a Party has an adverse effect on the economic value of an
investment, standing alone, does not establish that an indirect expropriation has occurred;

(b) the extent to which the measure or series of measures interferes with the possibility to use, enjoy or
dispose of the property; and

(c) the character of the measure or series of measures, notably its object, context and intent.

For greater certainty, except in the rare circumstance where the impact of a measure or series of
measures is so severe in light of its purpose that it appears manifestly excessive, non-discriminatory
measure or series of measures by a Party that are designed and applied to protect legitimate public
policy objectives such as public health, safety and the environment, do not constitute indirect
expropriation.”.
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EEHERBEXT  HERAEAALTHREAT FMENBEBREE R AT
BN BARE 0 R Mm% E A A ISDS $3% 0 RBURZH EH X RN

FEAP IR $RE 6938 58+ i AP HRJE R AT BATE B AT o ke AT — F AT
ARG H P RE R AR @A Neer 6y LRATE » SR T ER AREHR
Loy fBbAnE AR E S Tecmed F 2 AP BE R T - 2 I BAKEE R P
o i E B BT 8T -

FET &2k 09 # P 1b B 236 0% - A 3058 sbAE A0 B B A e 3% e A 3% 52 18
ANABFERR » Rk REFLZTH » MIZREANF A L — 152 RIERAEFTH R A
WEBANFZATA S c AERABBET @MEE— A7 BARREIIESL - F

SEBAGCUABEHIT L HAGERGAELHEER > miERE FET 2% 4 dit4

276 ECT, art. 10(1), “Each Contracting Party shall, in accordance with the provisions of this Treaty,
encourage and create stable, equitable, favourable and transparent conditions for Investors of other
Contracting Parties to make Investments in its Area. Such conditions shall include a commitment to
accord at all times to Investments of Investors of other Contracting Parties fair and equitable treatment.
Such Investments shall also enjoy the most constant protection and security and no Contracting Party
shall in any way impair by unreasonable or discriminatory measures their management, maintenance,
use, enjoyment or disposal. In no case shall such Investments be accorded treatment less favourable
than that required by international law, including treaty obligations.20 Each Contracting Party shall
observe any obligations it has entered into with an Investor or an Investment of an Investor of any other
Contracting Party.”.

TEEF=FR G = HBSH e

278 UNCTAD, UNCTAD’S REFORM PACKAGE FOR THE INTERNATIONAL INVESTMENT REGIME 36
(2018), https://investmentpolicy.unctad.org/uploaded-

files/document/UNCTAD_Reform Package 2018.pdf.
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(c) BABR & F 71
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() BAMMS - dofrit  BAMA MM BETH + &
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BHEHRARAH S ITREM T PHREER  HF R EPRETHY
FET 2%a¢) " GRS AL RAEMERTAZERR R EER AR
R EAREN AR FET AZE2eE R - HIEE M T > SZEYRES X

279 EU-Vietnam IPA, art. 2.5, § 2, “A Party breaches the obligation of fair and equitable treatment
referred to in paragraph 1 where a measure or series of measures constitutes:

(a) a denial of justice in criminal, civil or administrative proceedings;

(b) a fundamental breach of due process in judicial and administrative proceedings;

(c) manifest arbitrariness;

(d) targeted discrimination on manifestly wrongful grounds, such as gender, race or religious belief;
(e) abusive treatment such as coercion, abuse of power or similar bad faith conduct; or

(f) a breach of any further elements of the fair and equitable treatment obligation adopted by the Parties
in accordance with paragraph 3.”; see also CETA, art. 8.10; EU-Singapore IPA, art. 2.4.

280 Kiyotaka Morita, Recent Development in the European Union Regarding Investment Dispute
Settlement Mechanism-An Analysis of the Comprehensive Economic And Trade Agreement: CETA, 48
HITOTSUBASHI JOURNAL OF LAW AND POLITICS 69, 76 (2020).
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281 CETA, art. 8.9,

“1. For the purpose of this Chapter, the Parties reaffirm their right to regulate within their territories to
achieve legitimate policy objectives, such as the protection of public health, safety, the environment or
public morals, social or consumer protection or the promotion and protection of cultural diversity.

2. For greater certainty, the mere fact that a Party regulates, including through a modification to its
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laws, in a manner which negatively affects an investment or interferes with an investor’s expectations,
including its expectations of profits, does not amount to a breach of an obligation under this Section.”
2822007 Norway Draft Model BIT, art. 12, “Nothing in this Agreement shall be construed to prevent a
Party from adopting, maintaining or enforcing any measure otherwise consistent with this Agreement
that it considers appropriate to ensure that investment activity is undertaken in a manner sensitive to
health, safety or environmental concerns.”; See also Agreement between the Government of the
Republic of Finland and the Government of the Republic of Zambia on the Promotion and Protection
of Investments, art. 14(2), Sept. 7, 2005.
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283 Lone Wandahl Mouyal, The Case-Study of Expropriation Claims in International Investment Law
and Investment Arbitration, in INTERNATIONAL INVESTMENT LAW AND THE RIGHT TO REGULATE : A
HUMAN RIGHTS PERSPECTIVE 173, (2016).

284 B #4725 7T B,% Elena Cima, supra note 262, at 695.
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285 Regulation (EU) 2020/852, art. 1(2).
26 14 art. 3.
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289 Regulation (EU) 2020/852, art. 3.
290 EUROPEAN COMMISSION, supra note 119.
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291 RUDOLF DOLZER, et al., supra note 125, at 313.
22 4., at 315.
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293 Mouyal, General International Law, Investment Protection and the Right to Regulate 37-38. 2016.
294 European Commission Daily News MEX/23/1301, Sustainable Finance: Commission Welcomes
Political Agreement on European Green Bond Standard (Mar. 1, 2023),
https://ec.europa.eu/commission/presscorner/detail/en/mex_23 1301.

295 EU-Singapore IPA, annex 1.
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P22 KX E=FF =862tk o See e.g. Methanex Corp. v. U.S., Chemtura Corporation v.
Government of Canada.

27 Infinito v. Costa Rica, Y 699.

95 14, 4700.
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2% David R. Aven and Others v. Republic of Costa Rica, 9 411-413.
0 58 5,509 i 5
EEYFEET Ry B
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302 Marion Unglaube v. Costa Rica, 9 246-247.
38228 FwmFEE — 8 233 - EU-Vietnam IPA, art. 2.5, 9 2.
304 EU-Vietnam IPA, art. 2.5, § 2; see also CETA, art. 8.10; EU-Singapore IPA, art. 2.4.
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305 Jacob Stone, Arbitrariness, the Fair and Equitable Treatment Standard, and the International Law
of Investment, 25 LEIDEN JOURNAL OF INTERNATIONAL LAW 77, 85 (2012).

306 parliamentary Question E-001103/2022, supra note 117.

307 Greenpeace European Unit, supra note 120.
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