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Abstract

Since the adoption of the "Kyoto Protocol" in 1997, the contracting parties have
committed to achieving emission reduction targets through the implementation of
domestic environmental policies for their nationally determined contributions.
Emissions trading mechanism is one of the powerful policy tools, especially "cap and
trade" type is the most commonly used. According to { Emissions Trading in Practice :
A Handbook on Design and Implementation) issued by the World Bank, the design

features under the " cap and trade" type mainly include scope and cap, allocation
allowance, compliance, flexibility and linking etc. Each design feature has different

characteristics and problems due to ETS in different countries and regions.

Through the litigation related to the design elements of the emission trading
mechanism, this paper sorted out the reasons why ETSs with different design elements
were sued in different countries and regions and the opinions of the courts, and found
that it was difficult to use a perfect framework to apply ETS of various countries. The
reason is that design ETS must match the uniqueness of the country and region, so it is
difficult to design with a unified form. However, based on litigation experiences, they
can still provide relevant ideas and suggestions for policy makers who want to establish

ETS in the future, so as to avoid the recurrence of similar lawsuits.

Key words: Kyoto Protocol, Paris Agreement, Emissions Trading Scheme, Design

Features of Emissions Trading Scheme, Allowance, Climate Litigation, Offset
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(2013).
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168 Jd., at17.

169 Commission Decision of 27 April 2011 Determining Transitional Union-wide Rules for
Harmonised Free Allocation of Emission Allowances Pursuant to Article 10a of Directive 2003/87/EC
of the European Parliament and of the Council, Annex I, 2011 O.J. (L130).

170" Case C-180/15, Borealis AB and Others v Naturvardsverket (Sept. 8, 2016), 99 30,44.
71 1d., 9 45.
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172 Regulation (EU) No 601/2012 of 21 June 2012 on the monitoring and reporting of greenhouse gas
emissions pursuant to Directive 2003/87/EC of the European Parliament and of the Council, 2012 O.J.
(L 181) 30, 30. [hereinafter Regulation No 601/2012]

173 Regulation No 601/2012, art. 2.
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414 art. 27(1).

175 Case C-158/15, Elektriciteits Produktiemaatschappij Zuid-Nederland EPZ NV v Bestuur van de
Nederlandse Emissieautoriteit (June 9, 2016), 9 20.

176 Regulation No 601/2012, art. 27(2).

177 Case C-158/15, 99 39-40.

178 Case C-460/15, Schaefer Kalk GmbH & Co. KG v Bundesrepublik Deutschland (Jan. 19, 2017), §
38.

179 Case C-460/15, q 21.

180 Regulation No 601/2012, art. 49..

181 Case C-460/15, q 23.
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182 14 944,

183 Directive 2003/87/EC, art. 16(1).

184 14 art. 16(3).

185 Case C-580/14, Sandra Bitter v Bundesrepublik Deutschland (Dec. 17, 2015), 9§ 11.

R R R IR RS YUY T E RN R REVE EILEINEE SN R
ERDP R BFFRFH LT RNERF > LR §’»7 RLhiyas > o = a7 {10k
2 B arig foenp 7 #El ¥ o Case C-504/04, Agrarproduktion Stacbelow GmbH v Landrat des
Landkreises Bad Doberan (Jan. 12, 2006). ] 35,40 -

187 Case C-580/14, 99 17-18.

188 Case C-203/12, Billerud Karlsborg AB and Billerud Skirblacka AB v Naturvérdsverket (Oct. 17,
2013), 99 17,19.
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AR T Y IR KR F A A KR Y R T 03 2012 # > Our

Children’s Earth Foundation 2 Citizens Climate Lobby % = % B %8 > #3374 V' 7

1
1
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° Case C-203/12, q 20.

0 Case C-580/14, 9 25, C-203/12, § 35.

' Case C-580/14, 929, C-203/12, § 41.

192 1a Paloma Generating Co. v. California Air Resources Board, 588 B.R. 695, 725 (Bkrtcy.D.Del.
2018).

193 Id. at 6.

194 Id. at 6.

195 4 at 12,14

19 Id. at 18.
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se ¥ ® &% & (Superior Court of California) — B 4oL 4 4t3p 427 % 4
Vo Ao BRI AAT R BRI T M SRR K
BT T 23R ¥ OB R AR R T ORI P R T g
B AP Ak A E 2 2 A BB EEE L oA R RE
P00 o B gx v A ERE b 25 = 1 B & iuE (project by project) -~ R i
(standardize ) 2278 & (hybrid) = ;% o B kil ¥ ¢ LB F 2 Bt 34
FHEF T EBRFH 8 F TR FE ik (leakage) ~ F 2 50
% ke - Pac R (baseline) » F & FAZ S iZ A M2 P SR ok R

RO R T B RIREE B B EP  Bh 5 F S R A e

197 Qur Children’s Earth Foundation v. California Air Resources Board, 527 F.3d 842, 844 (9th Cir.,
D.C Cir. 2015).

198 14 at 3.

199 Id. at 6-7.

200 14 at 7.
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204 U.S. CONST. art. I, § 2, cl. [2].

205 FREESTONE, D. & STRECK, C, LEGAL ASPECT OF CARBON TRADING 129 (2009).

206 Press release, US. Department of Justice, United States Files Lawsuit Against State of California
for Unlawful Cap and Trade Agreement with the Canadian Province of Quebec (Oct. 23, 2019),
https://www.justice.gov/opa/pr/united-states-files-lawsuit-against-state-california-unlawful-cap-and-
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