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Legality of Trade Countermeasures Under International Law:

Focus on the EU's Anti-Economic Coercion Regulation
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Abstract

In light of the recent trend of weaponizing trade in the international community,
the European Union (EU) has established the Anti-Coercion Instrument as a legal
basis to take specific measures to respond quickly and compel other countries to cease
using trade as a means of pressuring the EU or its member states to adopt specific
policies. The EU argues that even if these measures violate WTO law and are subject
to complaints from other WTO members, they are countermeasures taken against

economic coercion by other countries under international law.

This article aims to explore the legality of the EU's anti-economic coercion
measures under international law and WTO agreements. It starts by establishing the
compliance of the disputed measures with the requirements for lawful
countermeasures under international law. Then, it examines the hierarchical
relationship between international law and WTO law to determine whether the EU
can adopt countermeasures outside the WTO. Finally, it analyzes WTO panel's
potential attitudes towards the disputed measures. The article finds that due to the
ongoing controversy surrounding the legality of economic coercion under
international law, the disputed measures may not meet the criteria for lawful
countermeasures under international law. Even if they were recognized, the exclusive
jurisdiction of the WTO and the principle of lex specialis derogat generali may have
excluded the EU from adopting countermeasures. Additionally, Furthermore, the
application of the disputed measures to GATT Article XX(d) (general exception for
the observance of regulations) and GATT Article XXI(b)(iii) (national security
exception for emergency situations in international relations) also presents certain

difficulties. Therefore, the EU may not be able to justify the anti-economic coercion



measures based on international law countermeasures or WTO exception clauses.

Keywords: EU's Anti-Economic Coercion Regulation, Economic Coercion,

Countermeasures, WTO
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! ELIZABETH ROSENBERG, PETER E. HARRELL, AND ASHLEY FENG, A NEW ARSENAL FOR
COMPETITION: COERCIVE ECONOMIC MEASURES IN THE U.S.-CHINA RELATIONSHIP 9-34 (2020),
https://s3.us-east-1.amazonaws.com/files.cnas.org/documents/CNAS-Report-Econ-Competition-Final-
web.pdf?mtime=20200423121736&focal=none.
2 Antonios Tzanakopoulos, The Right to be Free from Economic Coercion, 4 CAMBRIDGE JOURNAL OF
INTERNATIONAL AND COMPARATIVE LAW 616, 618-620 (2015).
3 Proposal for a Regulation of The European Parliament and of The Council on the Protection of the
Union and Its Member States from Economic Coercion by Third Countries, COM (2021) 775 final
(Dec. 8, 2021) [hereinafter Proposal for the Protection from Economic Coercion].
4 Id. arts. 2.1, 4-8.
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Protection of the Union and Its Member States from Economic Coercion by Third Countries, at 1-2,
COM (2021) 775 final (Dec. 8, 2021).
8 Commission Staff Working Document Impact Assessment Report Accompanying the Document
Proposal for a Regulation of the European Parliament and of the Council on the Protection of the
Union and its Member States from Economic Coercion by Third Countries, at 41, 42, SWD (2021) 371
final (Dec. 8, 2021) [hereinafter Impact Assessment Report] (“the third country was the first to step
outside the international legal order. If that third country invokes e.g. WTO dispute settlement
procedures, then the EU would defend itself and the legality of its anti-coercion action including based
on customary international law. This could well imply a full presentation of the coercive action and its
international illegality. The coercing country might well be reluctant to undergo such discussion and
scrutiny.”).
" International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, arts. 22, 49, UN Doc. A/RES/56/83 (28 January, 2002) [hereinafter RSIWA] (“The
wrongfulness of an act of a State not in conformity with an international obligation towards another
State is precluded if and to the extent that the act constitutes a countermeasure taken against the latter
State in accordance with chapter II of part three.”;” An injured State may only take countermeasures
against a State which is responsible for an internationally wrongful act in order to induce that State to
comply with its obligations under part two”).
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9 Richard N. Haass, Introduction, in ECONOMIC SANCTIONS AND AMERICAN DIPLOMACY 2 (Richard N.
Haass eds., 1985) (“sanction...predominantly economic but also political and military penalties aimed
at a state or other entities to alter political and/or military behavior....”).
10 GARY CLYDE HUFBAUE ET AL., ECONOMIC SANCTIONS RECONSIDERED 2 (3d ed. 2009) (“We define
economic sanctions to mean the deliberate, government-inspired withdrawal, or threat of withdrawal,
of customary trade or financial relations. “Customary” does not mean “contractual”; it simply means
levels of trade and financial activity that would probably have occurred in the absence of sanctions.”).
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PR Y 60% 44 0 F 55-56 (2017 & )
12 See Tzanakopoulos, supra note 2, at 618-620; Alexandra Hofer, The Developed/Developing Divide
on Unilateral Coercive Measures: Legitimate enforcement or illegitimate intervention?, 16(2) CHINESE
JOURNAL OF INTERNATIONAL LAW 175, 178-179 (2017).
13 ANDREAS F. LOWENFELD, INTERNATIONAL ECONOMIC LAW 698 (2nd. Ed. 2008) (“measures of an
economic — as contrasted with diplomatic or military — character taken to induce [a target State] to
change some policy or practices or even its governmental structure.”);
B o2ieg, P RengdPid (B E%E 2 - h1 B B ERET 128 0 F 11-12 (2021
& )
15 HUFBAUE ET AL., supra note 10, at 2.
1 Andrew Higgins, In Philippines, Banana Growers Feel Effect of South China Sea Dispute, THE
WASHINGTON POST (June 10, 2012), https://www.washingtonpost.com/world/asia_pacific/in-
philippines-banana-growers-feel-effect-of-south-china-sea-
dispute/2012/06/10/gJQA47WVTV _story.html.
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19 Mohamed Helal, On Coercion in International Law, Ohio State Public Law 63-66 (Ohio State
Public Law Working Paper No. 475, 2019).
20 Luke Lee & John McCobb, United States Trade Embargo on China, 1949-1970: Legal Status and
Future Prospects, 4 NYU J. INT’LL. & POL’Y 1 (1971).
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23 Madhu Sudan Ravindran, China'’s Potential for Economic Coercion in the South China Sea
Disputes: A Comparative Study of the Philippines and Vietnam, 3 J. CURRENT SOUTHEAST ASIAN AFF.
105, 117 (2012).
24 Robert Carswell, Economic Sanctions and the Iran Experience, 60 FOREIGN AFFAIRS 247 (1981).
% Amy Staples, Seeing Diplomacy Through Bankers’ Eye: The World Bank, the Anglo-Iranian Crisis,
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3 G7 Foreign and Development Ministers’ Meeting: Communiqué, THE DIPLOMATIC SERVICE OF THE
EUROPEAN UNION (May 5, 2021), https://www.eeas.europa.eu/eeas/g7-foreign-and-development-
ministers%E2%80%99-meeting-communiqu%C3%A9 _en (“We will work collectively to foster global
economic resilience in the face of arbitrary, coercive economic policies and practices. We urge China to
assume and fulfil obligations and responsibilities commensurate with its global economic role.”).
34 EU-US Summit 2021 — Statement, Towards a Renewed Transatlantic Partnership, EUROPEAN
COUNCIL (June 15, 2021), https://www.consilium.europa.eu/media/50758/eu-us-summit-joint-
statement-15-june-final-final.pdf (“We plan to increase cooperation and exchange information and
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3 Victor Ferguson & Darren Lim, Economic Power and Vulnerability in Sino-Australian Relations, in
CHINA STORY YEARBOOK 2021: CRISIS 260-275 (Linda Jaivin, Jane Golley, & Sharon Strange eds.,
2021), https://press-files.anu.edu.au/downloads/press/n8254/pdf/09 chapter.pdf.
87 DS598: China — Anti-dumping and Countervailing Duty Measures on Barley from Australia, World
Trade Organization [WTO], https://www.wto.org/english/tratop _e/dispu_e/cases_e/ds598 e.htm (last
visited July. 4, 2023); DS602: China — Anti-Dumping and Countervailing Duty Measures on Wine
from Australia, WTO, https://www.wto.org/english/tratop _e/dispu_e/cases_e/ds602 e.htm (last visited
July. 4, 2023).
38 Antony J. Blinken, Secretary of State, Speech at NATO Headquarters Agora: Reaffirming and

11



Sk adk ) (2022 # $His A4 162 % (Countering Economic Coercion Act of

2022) ) rant kB R Wﬂ%w’ﬁ%ﬁﬁ%%&ﬁ4?$%iﬁﬁ’é

PA R4 R E s KB AR R A S kA PP
FPIPEENR TS PRELHRPL - GlH4cd B RFEH A o 80U
fepaopaat (FLREHK) > FEREFEFHL e RnAFEF
o TR T T I 2P RS EAPEH A ¥ R 2 T > F
PSP LR E MR WTO 3 I 423nt o p A 30 2022 3 % (s > I

@ E) o REMBLHUELL FAL BN FEE L EF TR

42

PRRIAIE(F A RFIRE) C g a2 SR RT SR ol F 18
B K ﬁ]#— 2 E FH o v oars]d ahw )ﬁj;#ﬁ oo 35 L UF B~ Tk
BMA - PR EFEEREE S A0 2 AR Rt s

FowRE (FERPETR) PREAYRHF W ORE LA T RS2

S e ey o e (F PRGN ) Rt HRAREEZEFR > 2 7 8

Reimagining America s Alliances, US DEPARTMENT OF STATE (Mar. 24, 2021),
https://www.state.gov/reaffirming-and-reimagining-americas-alliances/.
3% Countering Economic Coercion Act of 2022, S. 4514, 117th Cong. §5 (as read twice and referred to
the Committee on Foreign Relations).
40 S§.4514 - Countering Economic Coercion Act of 2022, CONGRESS. GOV.,
https://www.congress.gov/bill/117th-congress/senate-bill/4514 (last visited July. 4, 2023).
41 Appellate Body Report, China —Measures Related to the Exportation of Rare Earths, Tungsten and
Molybdenum, WTO Doc. WT/DS431/432/433/AB/R (adopted Aug. 7, 2014).
42 Kana Itabashi, Japan: New Act on the Promotion of Japan s Economic Security Enacted, GLOBAL
COMPLIANCE NEWS (July 10, 2022), https://www.globalcompliancenews.com/2022/07/10/new-act-on-
the-promotion-of-japans-economic-security-enacted240622/.
Bl EL L fe@E hRAIRE P B L2021 67 10P o
http://www.npc.gov.cn/npc/c30834/202106/d4a7l4d58l3C4ad2a(:54a5f0f78a5270.shtm1 °
Mod B EfeRE PRAIRE 6 E o
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ik i BB B R 9 145 % (Iran Nuclear Deal ) 3 AE¢ 4 &Y 284 » 5o B 7
FCRA TR SRR HERPE TR S0 PR (FgRPE Y
) M BAIEEE g A - BNEE R R BEE S AR Z B

'i\‘f g#"wmﬁﬁﬁj’iﬁﬁé Bl & e B A8 e 4 LT B

fu

L

/\mt‘!f_‘/z’ﬂmk}i’}fﬁ‘lll t‘)f@;‘f"‘ ’g‘giémfi};,vﬁ}—éf.‘;ﬁ‘ E‘l’i’%ﬁ
E#B"Fﬁ}; &= ""f“f S\JP‘* 7 i JIF— »47\4,\1;1 ’ |‘E‘be 5%‘,47\ ’?mé&

-3 > P

BB SR DL ARF pt 62020 D B s f 14 2 (Trade Policy
Review) # » #5533 BI% b Jf 5 chs Srcio & B 7 o 1L F 20 Ay o
PRl e« S0 wWE- G o AFEAERY UATREAF R (EU
Industrial Strategy ) 14 1R {4 GAME L] ~ HAFEIFEE D Hip s ¥ - 2 6 K

AN ERA S T P T 4 > BdotE 13 ec (B a2 (EU Blocking

B EA AR E PRGIFEE 3E o
46 Katrin Bennhold & Jack Ewing, In Huawei Battle, China Threatens Germany ‘Where It Hurts’:
Automakers, THE N.Y. TIMES (Jan. 16, 2020),
https://www.nytimes.com/2020/01/16/world/europe/huawei-germany-china-5g-automakers.html.
47 John Hudson & Souad Mekhennet, Days Before Europeans Warned Iran of Nuclear Deal Violations,
Trump Secretly Threatened to Impose 25% Tariff on European Autos If They Didnt, THE WASHINGTON
PosT (Jan.15, 2020), https://www.washingtonpost.com/world/national-security/days-before-europeans-
warned-iran-of-nuclear-deal-violations-trump-secretly-threatened-to-impose-25percent-tariff-on-
european-autos-if-they-didnt/2020/01/15/0a3ea8ce-37a9-11ea-a01d-b7cc8ec1a85d_story.html.
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Statute) ) rideipdsdh BE B i o MR aE e (FEAPu i i) 75

TR AV 8 s S

(FEmPiyi) 2 22po5 20 REGE > F Naw 3R ¥
LT REAP S ERFE P LA EFLAY  mE o PR
L0 A R RS HE A D PR TP FE REEE T
B R R T S g 0 R (F AP T )
Fame ity AVHEEBFT UG ARG R 2R LR o 2
SRR LN REE Y R RN A A ol RO R s A
(%P 15X (Treaty on European Union) ) R T, wp 22 A RF
B A REEFEFNP 2 RBERRETE TR (- KFERK) 25
S-Sy ﬁvfgxwljﬁffgt BB #r5 0 b T 5 3] enged R A (principle of
conferral ) % o d » @A i HEHHE W2 REE S SRFT U Brw
P4 - S £ b BERTA? R R FES | R AT

ELOMHHREH T (FERPETS) HegpSs

U (FEAPUTE) PLER LA EAPULRALS 5 & B

=

- S ZHABP AP AR RE Bt A EHFTFL 0 KT

Impact Assessment Report, at 5-6.

9 Id. at 20-21.

% Id. at 15, 25.

51 Treaty on European Union, Feb. 7, 1992 1992 O.J. (C191) 1; 31 LL.M. 253 (1992), art. 5 (“Under
the principle of conferral, the Union shall act only within the limits of the competences conferred upon
it by the Member States in the Treaties to attain the objectives set out therein. Competences not
conferred upon the Union in the Treaties remain with the Member States.”).

52 Consolidated Version of the Treaty on the Functioning of the European Union, art. 2, 2012 O.J.
(C326) 47, 50 (“When the Treaties confer on the Union exclusive competence in a specific area, only
the Union may legislate and adopt legally binding acts....”). Id. art. 3 (“The Union shall have exclusive
competence in the following areas: ...(e) common commercial policy.”)

58 Impact Assessment Report, at 19-20.

* Proposal for the Protection from Economic Coercion, art. 2(1) (“This Regulation applies where a
third country: interferes in the legitimate sovereign choices of the Union or a Member State by seeking
to prevent or obtain the cessation, modification or adoption of a particular act by the Union or a
Member State [and] by applying or threatening to apply measures affecting trade or investment.”).
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% Impact Assessment Report, at 6-7.
% Id. at 10-11.
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57 Id. at 21, 47.

%8 Proposal for the Protection from Economic Coercion, Explanatory Memorandum at 5-6.
%9 Proposal for the Protection from Economic Coercion, art. 3
80 1d. art. 2(2).
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+ 5

(Z) WEZEF =R bmfizis %

A

FEES W7 ARt e 2 E &AL - A (conciliation) ~ #

(good offices )

/

13 (mediation) & B33 RFH A3 2 58 nRE S
BlEAPEFL OB PR HL g FREF B RR L% Ay

R POR RS T AT - B ARREES R 20
SRR EIREE GRS

* L R T AR R AR (- ) B
WA Z WG EE N BL S IR (5) SRR
2ARRZIZERTCR 2 (Z) PEREZIE - X % I #r7]ah
FAmP O SR AR L £ § S D AN g B bldritie
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51 Id. art. 4.
52 Id. art. 5.
8 Id. art. 6.
84 Id. art. 7.
% Jd. annex L
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8 Id. art. 8.
57 Impact Assessment Report, at 43
88 Id. art. 9.
8 Id. art. 7.
0 Id. art. 10.
™ Id. art. 16.
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2% ¢ (Council of the European Union) i = pris & 3> (S RS RE ~ ¢

(plenary ) #6735 %+ 2023 & fk & 3 # 74
51 SARPUBERE RSPl #’ﬁ 52 F B3R

dodn i o B R PR AR~ R FE R AR T A 2
/1 /ﬂ—_a ,I; WTO;}]Z} ‘%;,; ‘g‘i/%*{é\’%%%tﬁﬁ utn\l{s’f‘axﬂj"“%&mi/z‘ ]"} ’
A2 iR e RRHTE S E AR AR EFRPE  FRE v ROF SR

BT N2 EF WIO RFA% > A 50T AB-C D ¥ 6l -

Kb S AR HZE gk WTO & 7% ? HE g F WTO % 7%
R U
HEEF WTO &% 7% A B
7 HE EF WTO & 7% C D

F- EARPUREFEFERPUE LIRS

FAA-CEFHE MpHwp &2 F BB TH2 35 WIO £7% 2

SRR (P REBEEE S AR A2 AR ST &

@\
TE‘\

) RAFEHPERTERRL P A 0 B EHGARP Y WTO 7 2
#WTO £ 3284 /d® > 2 ¥ % p 78 WTO “cng 5 F ﬂf'J:Pﬁ' o (e
A BT EZTE- HHBTEIREEE WTO T #4442 &5 WTO & 1%

2 GAVP I KBRS KR R WTO &bz F AP 6 8 9% il 2 {4 o

BAB-DRIAFH e MPEwpE &= RHE2 T2 2 @5 WIO &%

2 B AP EH S ) (bl4e e WTO B feiGE e BN 3 2 B o) > Bopl o adt

8 EU Legislation in Progress: Proposed Anti-Coercion Instrument, EUROPEAN PARLIAMENT (June 12,
2022),
https://www.europarl.europa.eu/RegData/etudes/BRIE/2022/729299/EPRS_BRI1(2022)729299 EN.pdf

4 European Commission Press Release 1P/23/3046, Political Agreement on New Anti-Coercion
Instrument to Better Defend EU Interests on Global Stage (June 6, 2023).
20



LR AR R FERERF SR o ﬁééﬁi‘l D' F8F U2 HEE
FOWTO &ikinf g sw 2 o Bl L5 RgiE £ WIO £742 7
oo AT RA - Btk e AHAIB S AR E R d 2 ST RAL A
GAPHE A WTO Teh2 3l 2P HE T RRAF gA P EHe AL G @R
WTO #7427 it » < & YETE LA AT RIEET = FlHE )
WTO £ spfzidfef? B F 2 4% A2 B0 5 ER HwdHhi 2 2 3
F WTO &a+cng @8 75 » R LFWRF2T 3 #f10EF WTO &2
FRmPedgsitaphrdlgss v 2 WIOf=% ™ L3 i R

ik F Bl 0 & WTO blvhif s s d i it

B

—

LN

P B LW R R 5k B WTO & G ARt o e AT

5 WTO £7%+F P2 L8702 T2 @ L Rart s § s ag T 22 4

L

B AN EA § T s L1 H A A e A g

£

v

- TR A Lo s e .

)}k
)
4
ik

4
Wi ,_" )

=
EL

UEIERT B IGE A AP LB £ 0 P B RS S
it v R R 0 T4 +%aw%%mmBW#%"4°%ww%%ﬂ
SRREL 0 5 FE SHB A E S R AR A i el

Fo TR FIFEREL R -

WREIREMFPFEEZAENBH S Ay APE IR H AR S

ot 0 R AHEF WTO &10n/g A8 £ 23 8073 WTO £ =5 12484

(FEmPiri) 2 ¢ E7 2yl 2™ o RE %A WTO &2 A2

> Impact Assessment Report, at 43 (“The WTO would remain the core multilateral forum for

addressing trade concerns, and the EU would continue to take to the WTO any grievances it has with

regard to third-country trade restrictive measures if the EU considers those to be at odds with WTO

disciplines. This includes cases of coercion when these simultaneously present infringements of WTO
21
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disciplines.”).
5 Id. at 23, 43.
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F ol Z MRS R ehp sy o B iy - BT E R
EFREEADFEFL 0 VEEESER A FE 2R R TR
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c AP I RRF EMA X B REEF CEHERR%E2E R € (United
Nations International Law Commission, ILC) #] 2 %% (M R 7F Eifii i
% (Draft Articles on State Responsibility ) ) - * 2001 & i3z # % 5 RSIWA
FZHAE o EEREPY X AP R LRF FIH TR AR
o MELRTREEY F s g P HEF ZOE L 0 dHER

A7 IR o RSIWA BB 25 ) > R H R mBEY R2 T M5 4l

" Proposal for the Protection from Economic Coercion, art. 1.2.
8 Impact Assessment Report, at 41-43.
7% RSIWA arts. 22, 49(1) (“The wrongfulness of an act of a State not in conformity with an
international obligation towards another State is precluded if and to the extent that the act constitutes a
countermeasure taken against the latter State in accordance with chapter II of Part Three...An injured
State may only take countermeasures against a State which is responsible for an internationally
wrongful act in order to induce that State to comply with its obligations under Part Two.”); SURYA P.
SUBEDI, INTRODUCTION, IN UNILATERAL SANCTIONS IN INTERNATIONAL LAW 1, 16 (1st ed. 2021).
80 Succession of States in Respect of Treaties, [1974]2 Y.B. Int’l. Comm’n 162, 276, U.N. Doc.
A/CN.4/SER.A/1974/Add. L (“Lastly, the Commission agreed that the topic of international
responsibility was one of those where the progressive development of international The Commission
wishes expressly to state, however, that in its view the relative importance of progressive development
and of the codification of accepted principles cannot be settled according to any pre-established plan. It
must emerge in practical form from the pragmatic solutions adopted to the various problems.”).
8 G.A. Res. 56/83, Responsibility of States for Internationally Wrongful Acts (Dec. 12, 2002).
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& (7 F AP 4% RSIWA T shf 2% 124 4 «
- & WEEF #'J#ﬁ%gﬁ”w ER et e

T REASRSIWA % - £ % =234 (%493 % 541%) R 1E
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FREOFHFHEPERAME o T3 S48 Gl 406 £ 2 Handk

&o
$-F  FERER

RSIWA # 1205 4135 0 TR 7§ 5 47 B8

RSIWA % 49 i£% 138 7> £ 2 B (injured state ) & {8 v i & F

B % ;% 7 2 (internationally unlawful act) B 7Je 7 2 & 7% 2 P 1 4019 %

\\r

BRI FIH e iR T R R E HH T s R v ey

% o

B2 B i 0§ dp 4 RSIWA T a0k 136 R 2o nJLCT‘F Tl e p bk 5 T G
ERE R Ty U F e s Ay ru,\ Fe g w L REREF %J#*@mﬁu S

%;ﬁ;ﬁ‘. Lori F. Damrosch, The Legmmacy of Economic Sanctions as Counlermeasures for Wrongful

Acts, 37 BERKELEY J. INT'L L. 249, 259-262 (2019).

8 David D. Caron, The ILC Articles on State Responsibility: The Paradoxical Relationship Between

Form and Authority, 96(4) THE AMERICAN JOURNAL OF INTERNATIONAL LAW 857, 872-873 (2002).

4 RSIWA art. 49(1) (“An injured State may only take countermeasures against a State which is

responsible for an internationally wrongful act in order to induce that State to comply with its

obligations under Part Two.”).
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BT AAELHESNEIRRFEFT - R 2GS I RARRS
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Mt F 5 F i cni 4 1395 RSIWA % 42 1% » - Bl & T fRe (73
TRIWPHERMIERNF I AL ORRGE D (&) B REF DB
BB 32 BT L Eendiar & (2 ) # BEF &L F R AP
B R B & BRI AL € SRR £ 0o 5 FL R hE > 1395 RSIWA % 2
e ILC R4 » #3332 (damage) # 4 T 2LF% 7 2 7 5 ch& 2 5 &b i

FHF FlEschi ety TRIR ) - FRITFLEWFEF $H A

8 Jd. art. 1 (“Every internationally wrongful act of a State entails the international responsibility of
that State”).

8 Id. art. 2 (“There is an internationally wrongful act of a State when conduct consisting of an action
or omission: (a) is attributable to the State under international law; and (b) constitutes a breach of an
international obligation of the State.”).

7 Id. art. 12 (“There is a breach of an international obligation by a State when an act of that State is
not in conformity with what is required of it by that obligation, regardless of its origin or character.”).
8 INTERNATIONAL LAW COMMISSION, REPORT OF THE INTERNATIONAL LAW COMMISSION ON THE WORK
OF ITS FIFTY-THIRD SESSION, 23 APRIL -1 JUNE AND 2 JULY - 10 AUGUST 2001, OFFICIAL RECORDS OF
THE GENERAL ASSEMBLY, FIFTY-SIXTH SESSION, SUPPLEMENT NO.10 55 (2001) [hereinafter ILC
Report] (“They apply to all international obligations of States, whatever their origin may be
International obligations may be established by a customary rule of international law, by a treaty or by
a general principle applicable within the international legal order.”).

PRALL REEIRE LA SR eRE AP R AT 2

Bl 7888 THHP TR FLREIGER ERF 4 #ﬁ %5 (collective countermeasures ) >
1295 RSIWA 5 48 i » 4 5 £ 4k £ enias LW it § B TIE o> T L% T Rx 10
MR LR E 0 b ALER TR KL R L
B2 255 é%“ T RAE my‘,fg s TR @ R 6 o g0 P Y RSIWA
iE2 T > §EE 13\ ES- Y ﬁ]#ﬂm 34 B2 F - 7 FF % o IR'YNABOGDANOVA,
UNILATERAL SANCTIONS IN INTERNATIONAL LAW AND THE ENFORCEMENT OF HUMAN RIGHTS 82-85
(led. 2022); Pierre-Emmanuel Dupont, Countermeasures and Collective Security: The Case of the EU
Sanctions Against Iran, 17 JOURNAL OF CONFLICT AND SECURITY LAW 28-29 (2012).

% RSIWA art. 42 (“A State is entitled as an injured State to invoke the responsibility of another State if
the obligation breached is owed to:(a) that State individually; or (b) a group of States including that
State, or the international community as a whole, and the breach of the obligation: i(i) specially affects
that State; or (ii) is of such a character as radically to change the position of all the other States to
which the obligation is owed with respect to the further performance of the obligation.”).
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N ILC #7 4 it - Hipgd o WER 2 AT AHE L Mg+ 4T (damage) & & 0 AR
EF AL w?‘“ﬁ-LP\ FEFFHTFLDLE > L RSIWA 5 12 iF R L 2 K& F FF &It
"r’ﬁ-%\ %35 AP a2 fg = W4T - ILC Report, at 36 (“It is sometimes said that
international responsibility is not engaged by conduct of a State in disregard of its obligations unless
some further element exists, in particular, “damage” to another State. But whether such elements are
required depends on the content of the primary obligation, and there is no general rule in this respect.”).
Id. at 92 (“The question whether damage to a protected interest is a necessary element of an
internationally wrongful act has already been discussed.456 There is in general no such requirement;
rather this is a matter which is determined by the relevant primary rule...Hence, article 12 defines a
breach of an international obligation as a failure to conform with an obligation.”)

92 TLC Report, at 130 (“A State which resorts to countermeasures based on its unilateral assessment of
the situation does so at its own risk and may incur responsibility for its own wrongful conduct in the
event of an incorrect assessment.”).

% Id. at 130-131.

4 RSIWA art.49(2) (“Countermeasures are limited to the non-per-formance for the time being of
international obligations of the State taking the measures towards the responsible State.”).
% Id. art.49(3) (“Countermeasures shall, as far as possible, be taken in such a way as to permit the
resumption of performance of the obligations in question.”).
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100

o

% Jd. art.51 (“Countermeasures must be commensurate with the injury suffered, taking into account the
gravity of the internationally wrongful act and the rights in question.”).

" ILC Report, at 135 (“Article 51 relates proportionality primarily to the injury suffered but “taking
into account” two further criteria: the gravity of the internationally wrongful act, and the rights in
question. The reference to “the rights in question”...includes not only the effect of a wrongful act on
the injured State but also on the rights of the responsible Stat...[and] the position of other States which
may be affected....”)

% RSIWA art.50 (“Countermeasures shall not affect: (a) the obligation to refrain from the threat or use
of force as embodied in the Charter of the United Nations; (b) obligations for the protection of
fundamental human rights; (c) obligations of a humanitarian character prohibiting reprisals; (d) other
obligations under peremptory norms of general international law.”).
9 Id. art. 50.2 (“A State taking countermeasures is not relieved from fulfilling its obligations: ... (b) to
respect the inviolability of diplomatic or consular agents, premises, archives and documents.”).
100 TLC Report, at 131.
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101 RSIWA art. 51 (“1. Before taking countermeasures, an injured State shall: (a) call upon the
responsible State, in accordance with article 43, to fulfil its obligations under Part Two; (b) notify the
responsible State of any decision to take countermeasures and offer to negotiate with that State
2. Notwithstanding paragraph 1 (b), the injured State may take such urgent countermeasures as are
necessary to preserve its rights.”).
192 Id. art. 52 (“Countermeasures may not be taken, and if already taken must be suspended without
undue delay if:(a) the internationally wrongful act has ceased; and (b) the dispute is pending before a
court or tribunal which has the authority to make decisions binding on the parties. Paragraph 3 does not
apply if the responsible State fails to implement the dispute settlement procedures in good faith.”).
103 TLC Report, at 136.
104 RSIWA art. 53 (“Countermeasures shall be terminated as soon as the responsible State has
complied with its obligations under Part Two in relation to the internationally wrongful act.”).
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Glde e WTO ™ 5 (1994 & B4 T § % 355 2 (General Agreement on Tariffs
and Trade 1994)) % 11.1 igp 218 : Tz - S GRH L F GR2 T - & 52 ij
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105 1d. art. 12.

196 General Agreement on Tariffs and Trade 1994, Apr.15, 1994, Marrakesh Agreement Establishing
the World Trade Organization, Annex 1A, 1867 UN.T.S. 187, 33 L.L.M. 1153 (1994) [hereinafter
GATT1994]. Art. 11.1 (“No prohibitions or restrictions other than duties, taxes or other charges,
whether made effective through quotas, import or export licences or other measures, shall be instituted
or maintained by any contracting party on the importation of any product of the territory of any other
contracting party or on the exportation or sale for export of any product destined for the territory of any

other contracting party.”).
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197 Panel Report, China — Measures Related to the Exportation of Various Raw Materials, paras.
7.917,7.921, WTO Doc. WT/DS394/R/Corr.1; WT/DS395/R/Corr.1; WT/DS398/R/Corr.1 (adopted on
Feb 22, 2012).
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RUDOLF DOLZER & CHRISTOPH SCHREUER, PRINCIPLE OF INTERNATIONAL INVESTMENT LAW 145-160
(2nd ed. 2012).
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at 160-165.
10 Deepak Raju, Proposed EU Regulation to Address Third Country Coercion — What is Coercion?,
EnL: TALK! (Jan. 6, 2022), https://www.ejiltalk.org/proposed-eu-regulation-to-address-third-country-
coercion-what-is-coercion/.
111 Id.
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112 Impact Assessment Report, at 23 (“However, such WTO cases, where only the WTO breach forms
the basis (and claim) for the legal assessment, do not tackle the question of coercion and its illegality
under customary international law. WTO dispute settlement, therefore, is no substitute to the creation of
an anti-coercion instrument whose purpose is the EU’s defence not against the infringements of its
rights under the WTO Agreement, but of its right, distinct under international law, that third countries
do not coercively interfere in the EU’s internal or external affairs.”).
113 UN Charter art. 2(4) (“All Members shall refrain in their international relations from the threat or
use of force against the territorial integrity or political independence of any state, or in any other
manner inconsistent with the Purposes of the United Nations.”).
114 See e.g., Derek W. Bowett, SELF-DEFENSE IN INTERNATIONAL LAW 148 (1958) (“Taking the words
in their plain common-sense meaning, it is clear that, since the prohibition is of the ‘use or threat of
force,” -they will not apply to economic or political pressure, but only to physical, armed force.”).
115 R. HIGGINS, THE DEVELOPMENT OF INTERNATIONAL LAW THROUGH THE POLITICAL ORGANS OF THE
UNITED NATIONS, 176 (1963).
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116 6 U.N.C.1.O Docs. 559 (1945) (“All members of the Organization shall refrain in their international
relations from the threat or use of force and from the threat or use of economic measures in any manner
inconsistent with the purposes of the Organization.”).
17 Id. at 334-339, 405, 609.
118 UN Charter, art. 1.
19 Hartmut Brosche, The Arab Oil Embargo and United States Pressure Against Chile: Economic and
Political Coercion and the Charter of the United Nations, 7 CASE W. REs. J. INT'LL. 3, 18-20 (1974).
120 See, e.g., Res. 376 (V), 378 (V), 380 (V).
121 Res. 2160 G.A. Res. 2160, Strict Observance of the prohibition of the threat or use of force in
international relations, and of the right of people to self-determination (30 Nov. 1966) (“Accordingly,
armed attack by one State against another or the use of force in any other form contrary to the Charter
of the United Nations constitutes a violation of international law giving rise to international
responsibility.”).
122 Tahar Boumedra, Economic Coercion under International Law, 2 AFRICAN SOCIETY OF
INTERNATIONAL AND COMPARATIVE LAW PROCEEDINGS OF THE SECOND ANNUAL CONFERENCE 81-83
(1990).
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128 Tom Ruys, Sanctions, Retorsions and Countermeasures: Concepts and International Legal
Framework 7, in: RESEARCH HANDBOOK ON UN SANCTIONS AND INTERNATIONAL LAW (Larissa van
den Herik eds.)
124 Impact Assessment Report, at 8 (“Coercive measures by third countries targeting the EU or
Member States can be considered a breach of customary international law, which prohibits certain
forms of interference in the affairs of another subject of international law when there is no basis in
international law for doing so.”).
125 G.A. Res. 2131 (XX), Declaration on the Inadmissibility of Intervention in the Domestic Affairs of
States and the Protection of their Independence and Sovereignty (Dec. 21, 1965).
126 G.A. Res. 2625 (XXV), Declaration on Principles of International Law Concerning Friendly
Relations and Cooperation among States, at 121, (Oct. 24, 1970).
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127 See e.g. Tzanakopoulos, supra note 2, at 620; Helal, supra note 19, at 37-40.
128 Tzanakopoulos, supra note 2, at 620.
129 S S. Lotus (Fr. v. Turk.), Judgement, 1927 P.C.LJ. (ser. A) No. 10, at 18-19 (Sept. 7) (“it leaves
them in this respect a wide measure of discretion which is only limited in certain cases by prohibitive
rules; as regards other cases, every State remains free to adopt the principles which it regards as best
and most suitable.”).
130 G.A. Res. 3171 (XXVIII), Permanent Sovereignty over Natural Resources 99 4, 6 (Dec. 17, 1973)
(“Deplores acts of State which involve force, armed aggression, economic coercion or other illegal or
improper means in resolving disputes [and] [e]mphases on the duty of all States to refrain in their
international relations from military, political, economic or any other form of coercion....”).
181 Charter of Economic Rights and Duties of States, art.32 (“No State may use or encourage the use of
economic, political or any other type of measures to coerce another State in order to obtain from it the
subordination of the exercise of its sovereign rights.").
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M FE i i o Zhang Naigen, The Principle of Non-interference and its Application in Practices of
Contemporary International Law, 9(3) FUDAN JOURNAL OF THE HUMANITIES AND SOCIAL SCIENCES
449, 450-453.
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133 Martin Domb, Defining Economic Aggression in International Law: The Possibility of Regional
Action by the Organization of American States, 11(1) CORNELL INT'L L.J. 85, 91-92 (1978); James A.
Boorman III, Economic Coercion in International Law: The Arab Oil Weapon and the Ensuing
Juridical Issues, 9 J. INT'LL. & ECON. 205, 230 (1974).
134 Stephen M. Schwebel, The Effect of Resolutions of the U.N. General Assembly on Customary
International Law, 73 PROCEEDINGS OF THE ANNUAL MEETING (AMERICAN SOCIETY OF
INTERNATIONAL LAW) 301, 301-305 (1979).
135 Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. U.S.),
Judgement, 1986 1.C.J.14, 9 204-206 (June 27) [hereinafter Nicaragua Case].
1% Nicaragua Case, 19 107-110.
187 Id. 9 205.
138 Anthony D'Amato, Trashing Customary International Law, 81(1) THE AMERICAN JOURNAL OF
INT’L 101, 101-103 (1987).
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139 Omer Yousif Elagab, The Legality of Non-forcible Counter-Measures in International Law (1988),
542, 544.
140 Secretary-General, Economic Measures as A Means of Political and Economic Coercion Against
Developing Countries, 2(a), UN Doc. A/48/535 (Oct. 25, 1993).
141 Ruys, supra note 123, at 7.
142 Nicaragua Case, 1 244-245.
143 Freya Baetens & Marco Bronckers, The EU’s Anti-Coercion Instrument.: A Big Stick for Big
Targets, EJIL: TALK! (Jan. 19, 2022), https://www.ejiltalk.org/the-eus-anti-coercion-instrument-a-big-
stick-for-big-targets/.
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144 TRYNA BOGDANOVA, UNILATERAL SANCTIONS IN INTERNATIONAL LAW AND THE ENFORCEMENT OF
HUMAN RIGHTS 77-78 (1st ed. 2022).
145 Bowett, supra note 114, at 248-249.
146 Helal, supra note 19, at 25.
147 RSIWA art.50.
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148 Id. art. 51.

149 Proposal for the Protection from Economic Coercion, art. 9.1.

150 1d. art. 9.2(a).

B 1d. art. 9.2(c).

12 Id. arts. 2.2(b), 2.2(c), 2.2(d).

153 RSIWA, art. 52.1.

154 Proposal for the Protection from Economic Coercion, art. 7.
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155 RSIWA, arts. 52, 53.
157 Id. arts.49.2, 49.3.
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18 Impact Assessment, at 41-42 (“This risk of litigation against the EU applies only where the EU
countermeasure involves a departure from EU obligations under the WTO Agreement and certain trade
agreements, respectively. Whether the WTO Agreement and bilateral trade agreements can be invoked
to oppose such countermeasures remains unsettled, but it can be reasonably argued that they cannot, in
so far as the countermeasures are compatible with customary international law. It should, moreover, not
be taken for granted that a coercing country would invoke WTO dispute settlement action against the
EU anti-coercion measure. One reason is that the third country was the first to step outside the
international legal order. If that third country invokes e.g. WTO dispute settlement procedures, then the
EU would defend itself and the legality of its anti-coercion action including based on customary
international law.”).
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160 Joost Pauwelyn, The Role of Public International Law in the WTO: How Far Can We Go?, 95(3)
THE AMERICAN JOURNAL OF INTERNATIONAL LAW 535, 535-537 (2001).
161 Anne Peters, The Refinement of International Law: From Fragmentation to Regime Interaction and
Politicization, 15(3) INTERNATIONAL JOURNAL OF CONSTITUTIONAL LAW 671, 674 (2017).
162 g 4o s W,ﬂz\mf PRy 2 Rl - o PR ER ¥ REREST
wBE B E 0 267-275 (2012 & )
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(compensation) ~ & d ¥ RIS TR S RES B ITHE B

(suspend concessions or other obligations ) 173 -

96 ki WIO#lR &g a0 i 2§ b e ey (2)0 2% 0 F 32 (2013 &) -
167 e 0 ;3; °
168 Understanding on Rules and Procedures Governing the Settlement of Disputes art. 1.1, Apr. 15,
1994, Marrakesh Agreement Establishing the World Trade Organization, Annex 2, 1869 U.N.T.S.
[hereinafter DSU].
169 Id. art. 4.
10 Id. arts. 6-17.
1 Id. arts. 21-22.
172 Id. art. 3.7.
113 Id. art. 22.
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2% EC — Commercial Vessels 7«%:}‘% A i FeaE 2 WTO & #3448 4] ch 2 g 56 41

BF o FRF%EL G TR #4540 (exclusive dispute settlement
clause) ; 15 > o RS § B JE % WTO #2227 2 & #3373 DSU 242 &%
180 o g sk 4 o E s DSU % 23 e A g o X AP AL R g R

BB % R §135 05 5 WTO *F o B0 fe 40 i >0 38 e B WTO % &

174 Id. art. 6.1.
175 1d. arts. 16.4, 17.14.
176 Id. art. 22.4.
1 ﬂi‘w"iIﬁJ (3£166)> | 32~
178 DSU art. 3.2 (“When Members seek the redress of a violation of obligations or other nullification or
impairment of benefits under the covered agreements or an impediment to the attainment of any
objective of the covered agreements, they shall have recourse to, and abide by, the rules and procedures
of this Understanding.”).
19 Id. art. 23.2.
180 Panel Report, European Communities — Measures Affecting Trade in Commercial Vessels, para.
7.196., WTO Doc. WT/DS301/R (adopted June 20, 2005) [hereinafter Panel Report, EC — Commercial
Vessels].
181 Bruno Simma & Dirk Pulkowski, Leges Speciales and Self-Contained Regimes, in THE LAW OF
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5184, wanpgn WTO 4 i3z 26 Bt Bl

DSU % 231 i % > B frin DSU % 23 5 & _F i * e » A3t 9 *&‘;4«?‘
weng BETE AL F R s WTO P 3545 2 &7 nfe (seek the redress of a
violation...under the covered agreement ) @ p {7 1% B B~ H 1§ # w8, Ho Mz
Fig £ AT ke 3 2 US - Certain EC Products & «] s dg &) > #
LA R o B A8l Tid F WTO &2 % ) “Tiadi e
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IRy
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S Beehiz T 53 DSUARR i 3 2 0G0 @ 7 i Bldey (withdraw )

* @ & WTO %zzz-\a‘ﬁ % ~ A (compensation) ~ 12 % frisjRaR A H @ KaxE

INTERNATIONAL RESPONSIBILITY 156 (James Crawford et al. eds., 2010).
182 Panel Report, United States — Import Prohibition of Certain Shrimp and Shrimp Products, para.
7.43, WTO Doc. WT/DS58/R (adopted Nov. 6, 1998).
183 Panel Report, EC — Commercial Vessels, para.7.193-7.195; United States — Section 301-310 of the
Trade Act of 1974, para. 7.43, WTO Doc. WT/DS152/R (adopted Jan. 27, 2000) [hereinafter Panel
Report, US — Section 301 Trade Act].
184 Panel Report, EC — Commercial Vessels, para.7.193-7.195.
185 DSU art. 23.1.
186 Panel Report, United States — Import Measures on Certain Products from the European
Communities, para. 6.21, WTO Doc. WT/DS165/R (adopted Jan. 10, 2001) [Panel Report, US —
Certain EC Products] (“Article 23.1 of the DSU provides that the criterion for determining whether
Article 23 is applicable is whether the Member that imposed the measure was "seeking the redress of" a
WTO violation.”).
187 Panel Report, EC — Commercial Vessels, paras. 7.195-7.195 (“we consider that the requirement 'to
have recourse is violated not only when Members submit a dispute concerning rights and obligations
under the WTO Agreement to an international dispute settlement body outside the WTO framework but
also when Members act unilaterally to seek to obtain the results that can be achieved through the
remedies of the DSU... Therefore, the phrase 'seek the redress of a violation ' covers any act of a
Member in response to what it considers to be a violation of a WTO obligation by another Member
whereby the first Member attempts to restore the balance of rights and obligations by seeking the
removal of the WTO inconsistent measure, by seeking compensation from the other Member, or by
suspending concessions or obligations under the WTO Agreement in relation to that Member.”).
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188 Jd. para. 7.207.

189 JId. paras. 7.208-7.214.

190 Panel Report, US — Certain EC Products, paras. 6.24-6.34.
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198 Jd. paras.7.193-7.195; Panel Report, US — Section 301 Trade Act, para. 7.43.
194 Panel Report EC — Commercial Vessels, para.7.193-7.195.
195 B R GAP e WTO £ Mtk A 5 - & -
19 Impact Assessment at 23 (“WTO dispute settlement, therefore, is no substitute to the creation of an
anti-coercion instrument whose purpose is the EU’s defence not against the infringements of its rights
under the WTO Agreement, but of its right, distinct under international law, that third countries do not
coercively interfere in the EU’s internal or external affairs.”).
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197 Id. at 43 (“First of all, the creation of the instrument would not weaken multilateralism either in the
field of trade or in the field of international peace and security. The WTO would remain the core
multilateral forum for addressing trade concerns, and the EU would continue to take to the WTO any
grievances it has with regard to third-country trade restrictive measures if the EU considers those to be
at odds with WTO disciplines. This includes cases of coercion when these simultaneously present
infringements of WTO disciplines.”).
18 DS610: China — Measures Concerning Trade in Goods and Services, WTO,
https://www.wto.org/english/tratop e/dispu_e/cases_e/ds610 e.htm (last visited July. 4, 2023).
99 p 2 (5r159) 0 F 69 -
200 Bordin, supra note 78, at 535-536.
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201 Bruno Simma & Dirk Pulkowski, Of Planets and the Universe: Self-contained Regimes in
International Law; 17(3) EUROPEAN JOURNAL OF INTERNATIONAL LAW 483, 520 (2006); M. Garcia-
Rubio, Unilateral Measures as a Means of Enforcement of WIO Recommendations and Decisions, in
ECONOMIC SANCTIONS IN INTERNATIONAL LAW (2004); Cf. also PC Mavroidis, Remedies in the WTO
Legal System: Between a Rock and a Hard Place, 11(4) EUROPEAN JOURNAL OF INTERNATIONAL LAW,
763 (2000).

202 RSIWA art. 55 (“These articles do not apply where and to the extent that the conditions for the
existence of an internationally wrongful act or the content or implementation of the international
responsibility of a State are governed by special rules of international law.”).

208 Simma & Pulkowski, supra note181, at 140-142.

204 Ppeters, supra note 161, at 682.

205 RSIWA art. 55 (“These articles do not apply where and to the extent that the conditions for the
existence of an internationally wrongful act or the content or implementation of the international

responsibility of a State are governed by special rules of international law.”).
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206 ICJ Reports 1980, United States Diplomatic and Consular Staff in Tehran, at 3, 38, 40.
27 Simma & Pulkowski, supra note 181, at 143-142.
28 Simma & Pulkowski, supra note 201, at 492.
209 Appellate Body Report, United States — Standards for Reformulated and Conventional Gasoline,
para. 17, WTO Doc. WT/DS2/AB/R (adopted May 20, 1996) (“direction [in Article 3.2 of the DSU]
reflects a measure of recognition that the General Agreement is not to be read in clinical isolation from
public international law.”) See also Appellate Body Report, India — Patent Protection for
Pharmaceutical and Agricultural Chemical Products, para. 46, WTO Doc. WT/DS50/AB/R (adopted
Jan. 16, 1998).
210 Simma & Pulkowski, supra note 201, at 492.
211 TLC Report, at 140.
212 Study Group of the Int’l Law Comm’n, Rep. of May 2006.
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WA S FRZA T s Lo R P AR BTRE T RIFRE D
Bag* o p ARR GRS B HRIF L RFE W Se St (fragmented) » #-R
AN ARG FIAM BT W e s o d BRI kT b
A S0 15 fﬁf% CPRTIRE RTR R DR T dna W EFRR 2 0 p AR
BEFE e 7 ob g Byl o ARHEFRREL DR A LERE D
2 PRt ke a R LRB R mEFRE Y LG
BIPZ 2 o3 AT g * ch B 2 »Pq*w@; APl AR AR AT
s “ﬁ?\ % B > Simma ¥2 Pulkowski 3% 41 > B4 + ¥ Ay (e piE K2
% (The Vienna Convention on the Law of Treaties) ) 22 4 w2 48 4] ch=
BARTETFHE A LR L v FRRRRRGRRE LT
LA PE T o AT RS2 P 0 o MRS MR GIEY WSRO F
FrREEF PR ESRT R FRE 0 R 2R F o2

bR RIS EF A AP TR GAR L L LR R

213 Simma & Pulkowski, supra note 181, at 145-146.
24 Id. at 146-148.
215 The Vienna Convention on the Law of Treaties art. 31, May 23, 1969, 1155 U.N.T.S. 331.
216 Simma & Pulkowski, supra note 181, at 145-146.
218 Simma & Pulkowski, supra note 201, at 495.
217 Simma & Pulkowski, supra note 181, at 148-149.
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o 7P R TR 2 R RS RSIWA T K 13555 R 2o bl4of 30 5 32 WTO

DSU % 23 ix & Hd {FHEL £ ¢ ﬁi‘ B WTO % 7%2. & 5 Jf 73 DSB > 12

28 gg
219 Pauwelyn, supra note 160, at 535; Mavroidis, supra note 201, at 763.

220 DM McRae, The WTO in International Law: Tradition Continued or New Frontier?, 3(1) JOURNAL
OF INTERNATIONAL ECONOMIC LAW,27 (2000); Jeftrey L. Dunoff, The WTO Constitution, Judicial
Power and Changing Patterns of Authority, in AUTHORITY IN THE GLOBAL POLITICAL ECONOMY.

22L TLC Report, at 133 (“Pursuant to article 23 of the WTO Dispute Settlement Understanding (DSU),
members seeking ‘the redress of a violation of obligations or other nullification or impairment of
benefits’ under the WTO agreements, ‘shall have recourse to, and abide by’ the DSU rules and
procedures. This has been construed both as an ‘exclusive dispute resolution clause’ and as a clause
‘preventing WTO members from unilaterally resolving their disputes in respect of WTO rights and
obligations’. To the extent that derogation clauses or other treaty provisions (e.g. those prohibiting
reservations) are properly interpreted as indicating that the treaty provisions are “intransgressible”, they
may entail the exclusion of countermeasures.”). ILC Report, at 140 (“In other cases, one aspect of the
general law may be modified, leaving other aspects still applicable. An example of the former is the
WTO Understanding on Rules and Procedures governing the Settlement of Disputes as it relates to

certain remedies.”).
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222 TLC Report, at 129 (“In common with other chapters of these articles, the provisions on
countermeasures are residual and may be excluded or modified by a special rule to the contrary (see
article 55). Thus, a treaty provision precluding the suspension of performance of an obligation under
any circumstances will exclude countermeasures with respect to the performance of the obligation.
Likewise, a regime for dispute resolution to which States must resort in the event of a dispute,
especially if (as with the WTO dispute settlement system) it requires an authorization to take measures
in the nature of countermeasures in response to a proven breach.”); Simma & Pulkowski, supra note
181, at 155-158.
22 DSU art. 19.1.
224 Id. art. 21.1.
25 Id. art. 22.2.
226 Id. art. 22.4.
227 Id. art. 22.8.
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28 Simma & Pulkowski, supra note 181, at 156-157.

22 N, Jansen Calamita, Countermeasures and Jurisdiction: Between Effectiveness and Fragmentation
42 GEo. J.INT'L L. 233, 239 (2011).

230 DSU arts. 21-23.
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231 Appellate Body Report, Mexico — Tax Measures on Soft Drinks and Other Beverages, WTO Doc.
WT/DS308/AB/R, n 32, fn 175 (Adopted Mar. 24, 2006) [hereinafter Appellate Body Report, Mexico
— Taxes on Soft Drinks].
232 Martins Paparinskis, Equivalent Primary Rules and Differential Secondary Rules: Countermeasures
in WTO and Investment Protection Law, MULTI-SOURCED EQUIVALENT NORMS IN INTERNATIONAL
LAw, 20 (2010).
233 Simma & Pulkowski, supra note 181, at 148-149.
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235 Impact Assessment Report, at 41-42 (“If that third country invokes e.g. WTO dispute settlement
procedures, then the EU would defend itself and the legality of its anti-coercion action including based
on customary international law. This could well imply a full presentation of the coercive action and its
international illegality. The coercing country might well be reluctant to undergo such discussion and
scrutiny.”).
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2 R F 7 Rl R e Bl o P AR 2R
B s H P REFRED TR I FRAFH R BeEfI R 2
BIFC R L 323y 727 H A3 2 T e A R T S A RH L A
be o Blde® F LK 19& (high-fructose corn syrup, HFCS) & B~ » 4 £ &

FHEMAARY TR AR kR XA e 3 RAE

EFRBASE HRCS i dic £ 55 ad 2% . 4 ¢ ¢ Mexico —Soft
Drink § Bf e =342 R 3t NAFTA ¢ B 5B ffie 3 6015 4 1995 NAFTA g i

% 703.2(A)i% » % &0 B2 g5 & F WA 2 ¥4 (netproduction surplus)

237 William J. Davey & Andre Sapir, The Soft Drinks Case: The WTO and Regional Agreements, 8(1)
WORLD TRADE REVIEW 5, 5-9 (2009).
238 14

O B4t 1997 E > Fle L d B4 E R HHCS i v @it > 50 B 8 HH decr 4
0 Z FIP  NAFTA &2 WTO #& 13732 > F 4 f® T 2002 # $iwsl - Panel Report, Mexico —
Anti-Dumping Investigation of High-Fructose Corn Syrup (HFCS) from the United States, WTO Doc.
WT/DS132/R (adopted Feb. 24, 2000); Appellate Body Report, Mexico — Anti-Dumping Investigation
of High Fructose Corn Syrup (HFCS) from the United States, Recourse to Article 21.5 of the DSU by
the United States, WT/DS132/AB/RW (adopted Nov. 21, 2001).
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Especial sobre Produccion y Servicios, Law on the Special Tax on Production and
Services ) 1T 5 3F4h » ¥ BAETT L A vRF it il A £~ 112 JLEE A B
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> North America Free Trade Area [NAFTA], annex 703.2(A), art. 26 (“net production surplus means
the quantity by which a Party's domestic production of sugar exceeds its total consumption of sugar
during a marketing year, determined in accordance with this Section....”)
241 Davey & Sapir, supra note 237, at 5-9.
242 Id. Panel Report, Mexico — Tax Measures on Soft Drinks and Other Beverages, WTO Doc.
WT/DS308/R, paras. 4.77-4.97 (adopted Mar. 24, 2006) [hereinafter Panel Report, Mexico — Taxes on
Soft Drinks].
3 Id. para. 3.1.
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244 Panel Report, Mexico — Taxes on Soft Drinks, paras. 7.1-7.16.
245 DSU art. 11 (“The function of panels is to assist the DSB in discharging its responsibilities under
this Understanding and the covered agreements. Accordingly, a panel should make an objective
assessment of the matter before it, including an objective assessment of the facts of the case and the
applicability of and conformity with the relevant covered agreements, and make such other findings as
will assist the DSB in making the recommendations or in giving the rulings provided for in the covered
agreements...”).
246 Panel Report, Mexico — Taxes on Soft Drinks, paras. 7.4-7.9.

FERBPMAE GRP KA ATE R Z PP o

61



@ P ERGEFEPRVTEEWIO P ER LT HE LT ARRT 0 @
7 2% NAFTA T 2 g fl&a - o) w3l 45 @ 2 U0 405 F 45 - 7~ 7

TR T A 2 T NAFTA £ 33248 4] 2 fm8 o

™

NP BEBAK ] BRI R AR E YRS F o 4]
B ded B FE S S el '8 7§ #5 (implied jurisdiction) - H pom e
Hy EBHE WTO &2 3 (72 B% 2R (4 NAFTA) -~ —*"é;'i F5

BBV FLABAFEE S ) EFRIES I BT B AE > d MERY
L7 B GATT ¥ 315ch2 58 ~ 2 NAFTA T { Ridehisgd 3 7 4

ehfd B35 (inextricably linked to a broader dispute ) » #& -] B3t A& & {7 @ M2

P ’F" g%mg o

HELJER A PR R I e PEBGL AT g L
£ 2 + (certain powers that are inherent in their adjudicative function) > & 3= :
- R EET RGPS E R S #0 DSU AR MR R AR

B2 - FRADEHRLIAERE - GEiost o P IFBHER AT AT
CHERIIWIOZ &1 ey EIEE %12 > FIDSU £ & 4 o] e vz 2 13
D

SU Rz e+ » o] 8RB a2 822 DSU 4520

FeRf ey L Rat L T R PR B REHS BT WTO 2
FiEiFR e B4 DSUREE 7 iffr% 11 5 & L WTODSB #3% % K
Eiligr @ik  BNERTGESL L 2 oWk BIES AR FIEE T

FAE DSU % 23 i prd g B o L off2 A £ WTO P 4215 2k F 2 o

g4 0 ¥ B E 320 ¥ 192 BRI AL A2 2R 2 WHF P 4

248 Panel Report, Mexico — Taxes on Soft Drinks, para. 7.15
249 Appellate Body Report, Mexico — Taxes on Soft Drinks, para. 11.
20 Jd. paras. 45-46.
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254 Panel Report, United States — Continued Suspension of Obligations in the EC — Hormones

Dispute, para. 6.54, WTO Doc. WT/DS382/R (adopted Nov. 14, 2008); Joost Pauwelyn & Luiz
Eduardo Salles, Forum Shopping before International Tribunals:(Real) Concerns, (Im)Possible
Solutions, 42(1) CORNELL INTERNATIONAL LAW JOURNAL 77, 98-102 (2009).
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29 Anna Ventouratou, The Law on State Responsibility and the WTO, 22(5-6) THE JOURNAL OF
WORLD INVESTMENT & TRADE 759, 767-770 (2021); Joost Pauwelyn, How to Win a World Trade
Organization Dispute Based on Non-World Trade Organization Law?, 37(6) JOURNAL OF WORLD
TRADE 997 (2003).
260 DSU art. 3.10 (“It is understood that requests for conciliation and the use of the dispute settlement
procedures should not be intended or considered as contentious acts and that, if a dispute arises, all
Members will engage in these procedures in good faith in an effort to resolve the dispute. It is also
understood that complaints and counter-complaints in regard to distinct matters should not be linked.”).
21 Panel Report, Mexico — Soft Drinks, paras. 7.15, 8.232.
22 Appellate Body Report, Mexico — Taxes on Soft Drinks, paras. 75, 77, 78.
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264 GATT art. 20 (“Subject to the requirement that such measures are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between countries where the same
conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be
construed to prevent the adoption or enforcement by any contracting party of measures:...(d) necessary
to secure compliance with laws or regulations which are not inconsistent with the provisions of this
Agreement, including those relating to customs enforcement, the enforcement of monopolies operated
under paragraph 4 of Article II and Article XVII, the protection of patents, trade marks and copyrights,
and the prevention of deceptive practices....”).
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25 Panel Report, Mexico — Taxes on Soft Drinks, paras. 4.144, 4.326.
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212 Id. paras. 69-71.
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214 Id. para. 74.

215 Id. para.75.
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276 Appellate Body Report, India — Certain Measures Relating to Solar Cells and Solar Modules,
paras. 5.106-5.107, WTO Doc. WT/DS456/AB/R (adopted Oct. 14, 2016).
27 Appellate Body Report, Mexico — Taxes on Soft Drinks, paras. 75, 77, 78.
278 Appellate Body Report, Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef,
WTO Doc. WT/DS161/AB/R; WT/DS169/AB/R (adopted Jan. 10, 2001) [hereinafter Appellate Body
Report, Korea — Various Measures on Beef].
219 Appellate Body Report, Korea — Various Measures on Beef, para. 645.
280 Jd. paras. 161-164.
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282 GATT art. 21 (“Nothing in this Agreement shall be construed (a) to require any contracting party to
furnish any information the disclosure of which it considers contrary to its essential security interests;
or (b) to prevent any contracting party from taking any action which it considers necessary for the
protection of its essential security interests (i) relating to fissionable materials or the materials from
which they are derived; (ii) relating to the traffic in arms, ammunition and implements of war and to
such traffic in other goods and materials as is carried on directly or indirectly for the purpose of
supplying a military establishment; (iii) taken in time of war or other emergency in international
relations; or (c) to prevent any contracting party from taking any action in pursuance of its obligations
under the United Nations Charter for the maintenance of international peace and security.”).
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on Apr. 26, 2019) [hereinafter Panel Report, Russia — Traffic in Transit).
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