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Abstract

Both common law and civil law systems generally prohibit shareholders from
claiming for shareholder reflective loss. However, international investment law adopts
a different approach from that of domestic law, allowing shareholders to bring claims
for losses suffered by the company. Host States often argue that such rights belong to
the company rather than to its shareholders, and therefore that arbitral tribunals lack
jurisdiction over such claims. Nonetheless, tribunals have consistently held that
shareholders, by virtue of holding shares that qualify as an “investment” under the
relevant investment treaty, attain the status of “investors” and are entitled to seek relief
under investment arbitration. This interpretation, however, gives rise to a conflict
between the two legal regimes, as it contravenes the principles underpinning domestic

company law.

This paper examines the principles and rules of domestic company law, as well as
investment treaties and arbitral decisions under international investment law, to
delineate the scope of shareholder rights in each regime and clarify the specific points
of conflict between them. It also considers whether the 2023 draft amendment proposed

by UNCITRAL Working Group III offers an appropriate solution.

Keywords: International investment arbitration, Shareholder Reflective Loss,

Differences between legal frameworks, Investment Treaty
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£ —f PTREALB

REFARKNEEAZZERRMRA B R XK BEARHE Fumignd
s ( The International Centre for Settlement of Investment Disputes > 3A T f§
#ICSID) » —HFPIRIEIPRLE AL E B R E F30 A7 R > 1035 F R
Ak o AP HRE R H R R B W (international investment agreements ) #% 754 #%
> MATFRRFRRAMERETR - ARG LI T — B3P A TR
MEAYE | FEHIFATFE A EE R EREMTRRFZT A
Lt w#ER1E (doublerecovery) ~ F4742 5 (parallel proceeding) 4 Fi=8 & i

PR AR T R A MY LE TR RERIRI BT B > mRHREE T A -

fBfTHER G HER L ? REMEIR k1A NS RIGAITAMS A AEREE K
RAFEA NG ZEENZ R B BRI A M3 E > XH R 4148 K (shareholder
reflective loss ) SR 4T A% @ NS R ZIEE FRRIIB TP A —AZ & T -

NEFEZ LR R AT . 22 d o ARZBEA A NI HIEB L TN

SIMZBALEE RRTERERRELRET ) XEASEFHILZEAL  »

PR EAYE BB ONRETRARKA  FAEEHTET 02023 £ 1 A 0 #uk
https://www.hk-lawyer.org/tc/content/ A R & & FH4) % 1 @ Bk L0/ RBF RHBR(KARBE
202547 H98)-

2 LUKAS VANHONNAEKER, SHAREHOLDERS’ CLAIMS FOR REFLECTIVE LOSS IN INTERNATIONAL
INVESTMENT LAW (Cambridge Univ. Press 2020).

3 See generally Anuki Suraweera, Shareholder Claims for Reflective Loss in Investor-State Dispute
Settlement: Proposing Reform Options for States, 38(3) ICSID REVIEW - FOREIGN INVESTMENT L. J.,
595 (2023); Raphael Ren, Shareholder Protection in International Investment Law, 39(3) ARBITRATION
INTL., 425 (2023); Julian Arato, Kathleen Claussen, Jaemin Lee and Giovanni Zarra, Reforming
Shareholder Claims in Investor-State Dispute Settlement, 14(2) JOURNAL OF INTL. DISPUTE
SETTLEMENT 242 (2023); Vera Korzun, Shareholder Claims for Reflective Loss: How International
Investment Law Changes Corporate Law and Governance, 40 U. PA. J. INT’L L. 189 (2018).
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ST BATHBERMCBEZISMG  ENBIZFERAT Pl BEFNEAAR

FERIEFI AL R ZAT BFTER 0 4] SN T A% B AR SR A A o

F 3 B Johnson v. Gore Wood & Co % F » ikIRR AR R F e @45 £ R E 2~
SIBETHERARABRE ARRAZ L REREMABIE R BRRIFA QKL
REERNG)FRFZAR S IR FHHEA - ERRERGBREARMBET
PREGAB K 0 KRB E 04T A TN 8] R BEHIRAGIRE ) 0 B3R KRB A R BN
SIAGERHBE -  ALBEHT  EaaFaE ERBERE  BELHFK
RHIIB R BATER THE FBR RN 3] B B AT RUE MR T2 5
A AL BN 8] g MR RN AR ERAA > oA AR LMK RZ

WA

7 A& Prudential Assurance Co Ltd. v. Newman Industries Ltd. & F » 75 TR38 2
5| A E Lk AHe > T B JBH AT R X B RPT A TR ZARHMATA B A
HE o BRI BT RIE - £ R HE R R 5] LM AMRHAT A48 E 05
10 S| BAT AR A > %R R LA R BB o F AR RIAT 3% 8] AR B 0 B R B B
HEIEBEAGRBT G NN PEIPE KRG EFEBFARRRGLETHE
HABRHBENRR -

B B IR B AT A R L8 mAT » BRRAFT @ ISDS F RBOE > EiRkIkH MR
MBI NS PR ZABE M B SRR RRIERABR SR B AT > AR ILH &
ZE 4% (investmententity ) X 3fr » P HRER ALFFAR R ETRR A HAB R 0 D
BRAFEBF R BMEZHE > MERE TR EIAMERGFRT E6 &

4 Johnson v. Gore Wood & Co., [2002] 2 A.C. 1 (House of Lords 2000), at 36-37.

5 Prudential Assurance Co. Ltd. v. Newman Industries Ltd. and Others (No. 2), [1982] Ch. 204 (C.A.)
(Oct. 5, 1981), at 224.

¢ Sempra Energy Int’l v. Argentine Republic, ICSID Case No. ARB/02/16, Award, § 227 (Sept. 28, 2007)
[hereinafter Sempra Award].



AE CRER N SRR ZAHIRE ? B kb bR G EFHF R E W T REZ
MR > AHLZEBHBEFEREAAE  SXTCERETERRBA HL

A FH R FEHR?

AR B 69 AR B4R B ok P B 3]0k AR AR RAE B ARME Ly hl B
%o AR E R EREERIE TG 0 X AIE R N ) EHI 0 A EBRE
Bl IR B RSN B 8] ikl X m ko M4 R T RIS B A2 307k B 69 R A H13%
SHMNE B 0 BRI RBERRTRGAE T A -

AR Z 0 E L35 P B 8] A R R AT AR B R A X B 8]k
P2 RERA > AREEAT S HEBERIAZR SR > FRMEEAANERR
PR ER > MBE NS KB RB 55 FIEUR  RREMHEEBZAR 2
ISR A BRBHRATREAFZAZIRLS SN EHB TR NS > BHAHU
REERATXIHRAREMH  AXF S EBERRGNE A BHANBE L
Skl A5 o Bl > BBATESI X B BRI B A T I RHLE R E
b 45 ) BT B A% B W R+ A A R P BT 2 32 & 25 B A PR AR JR B BN 8] Tk

ZFEHEBL -

AR RRA G A 0 KXW H = F A5 L AR~ 8 (Shareholding

Company ) Z ZRAER a4 ~ BIBNa) A H X MBI RS > sAR NS A >

7 See David Gaukrodger, Investment Treaties as Corporate Law: Shareholder Claims and Issues of
Consistency, OECD Working Papers on International Investment 2013/03, OECD Investment Division,
2013 [hereinafter OECD Working Papers 2013/03].

SNk REESEEE R 0 NSRS BS SRR 0 RO Mak
https://www.law.nccu.edu.tw/uploads/asset/data/5fc364a2dca3a31008009dd9/section].pdf ( & 4 %] &
B:120254%7A98)°



RERFABAFTNBZZ LR B AR X5 AREEHR T W AAERE(2012U0.S.
Model Bilateral Investment Treaty ) Z &% (enterprise) & &0 > & B & F 4%

LB B R SAIEE RANE N A A S B EMREMF T BHEAGRIE
Bens) BB EZ R THRUFXRBTRATRGZLEANE » HAFELU
VRN B) IR ARG A~ BTN S Tk AR RAE RN S T AR S 0 A

THRIEHARA TN e T EmLT -

A RZEMWSE  F—FhEH NRBAXZARHHEB M R T A8
RERART EERS > HENE - ZFoHNBRNA X TR HBRREEZ
EHBRBRRBEERTRAM S MAELE > TR LEHRE  EREOITRRE

ZEERHERXBRRE A AP RAE B AN B N8 AR X RIERA
ARE R EHRZEZRBRENER - ZFEFRDEZEMOE L HERLE
AT R RE R B RAE A X AR AT B EASCRE R ARARR 0 TRE
FAP R BT & EANLFRI GG 0 BMAYH UNCITRAL & = 48/ a7 2023

FROEZBEZZOH - BAFRAES Ll - &%

O UKRBE A 0 BB N ERIBEZ NN ER BRG] ARG - ANE] ~ B A R

8 RN EEZ AR A BRABE A BIMERIZARABALERE LEAKZ
AEEAN A ERBZ NN RNEARE T ASHFEABRAEX - FLF N8k
B2 — IR ERARASBER AR d > @hk  SLRREEL S ARSEEE K
X A¥Ed 201546858
https:/lis.ly.gov.tw/Iglawc/lawsingle?0%S5E60C060060C0C0660C06006970C066AC06C060D0C2662
C862070C (&#&BE B 1202547 H 98 )-

10U.S. DEP’T OF STATE, 2012 U.S. Model Bilateral Investment Treaty (2012), art. 1 (providing that:
““enterprise” means any entity constituted or organized under applicable law, whether or not for profit,
and whether privately or governmentally owned or controlled, including a corporation, trust,
partnership, sole proprietorship, joint venture, association, or similar organization; and a branch of an
enterprise”), https://ustr.gov/sites/default/files/BIT%20text%20for%20A CIEP%20Meeting.pdf.

11 See e.g. CMS Gas Transmission Co. v. Argentine Republic, ICSID Case No. ARB/01/8, Decision on
Jurisdiction, 9 19 (July 17, 2003) [hereinafter CMS Decision on Jurisdiction]; Asian Agricultural
Products Ltd. (AAPL) v. Republic of Sri Lanka, ICSID (W. Bank) ARB/ 87/3, Final Award, ] 3,95
(Jun. 27, 1990) [hereinafter AAPL Final Award].



F =8 PR R B IR

AR XA DL > B o — FEH > BRI E AR FIE - BS
HEAME - RBRRELAT EINERERAZEZH R WA —FEF
QREBEEHT - 2L 2aHhx BRAaSZALRERNHESETRE - £18
XRRERE A SH > BAREEH THRRE B REZEMS - FER LR
o PR AR £ R o & AXEUBRRILE A IR B o) A AR
T AR SAE > REH BRI E AT R R E A A B R

A RBEEZTAMBECIGENATEE  F— ZEOTHEZRAEN
BlARBZBEEMZEZRRTE > Hliw > B REBE ISDS F KRB - A XL E
FREPLE B R S Ay AR 12 B = AR EB A P F AR
ERFZ R MAPREASHZFRADIE F= WREXALEAL TN
Mo B ERBREBE T o A MNARARFELREHRZI 0 A GER
ARBIERMEBZHZBAM T RRABEIXNEZLER LA NN LR B EZ

AR Z R BRAEADLGHE 5 RIER M B 2 & -

KBRS0 TR BN FEEE T L2 R 0 B A 5% H BT 44 DL 3%

DN BT A EHERE BN = F Rk BRI 3T I AR AR R 2 ) BT
HR o AR B R BT AR E M - AT A AT SO X BT ROR B R X A2 T A
RN NHER RE BRBWIARARERET BB EEA T H i & (UN
Trade and Development) T #9 Investment Policy hub #9431 > B AT # 44X & W €
( Bilateral Investment Treaties, BITs) # 2848 % > M A Z AWM E T AHAMAKZE =

ey 489 1 FREN M E ERRET LI RTHEM » Ricxm BT > £5

([Qul

12 See generally Sempra Award.

13 UNCTAD Investment Policy Hub, International Investment Agreements Navigator,
https://investmentpolicy.unctad.org/international-investment-agreements (last visited July 9, 2025).
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-5 NBET IR RAM 2 EH

BAT NSRRI —mma > SR ERGRERELERZE R K&k
BRgr &% eBET RN LS B RiLd %24 UIREE T
eI A £ H > BIR 4 3 (regulated company ) > L4 3] N Z R B #NEE 274
EBUB TR HINEITR G REEGA ARG N2 BHELE T
ZWRPHINEITR G B RER ME AREAMCAREHREEATRILZ

&-R% /x> 3 (joint stock company ) * &R NG L E 2 FEEH/ALERET AR i

DAL B 2RISR — & o o B REP L 5] By — il o

MEERELEHEAGYE - FE GO BE > FEBEZRERANKLN 3] @8
B AR {23285 (nexusof contracts) > 2 8] $1 & 7 - ¥ AR} 2 48 Z B 44 > BGRR
RAFta R Z Ak Mk a) kS s AE A — BT R AL o 25 B AR
B PARGEHAN  BETHXZOE RO FTANLE AL R HE
BHE L RE R4 AN ko b @B 15 8B X RARNE LA HUKE
FaBI NG A EIEAMN REHE BASLERA ZYMGRE > ABERSH - H
YREFELBRA BILTRL RN GRASAFRBLEZNZES  FILTER
BRHZ WD > RhlmMT 0 NS BRI AFRRR - &) 1A H AR R

IERERG S NEBABIRHT G REZY

AXHENE EH RIEREA Z WA FREENBRALEANBREAT
BT I R A B ROB RIS TR RA NG XM AN AT XGRS
DERBRRZEETHRPIRRGREREANBREZ T EALLR - EF AR
T ERT NG 2 B o) RE W RANE) KRG SRR > H Al 5 5 0 LU 4 8y

W TR HAA MR IR AR R L AR E 2R F 678 B 44-53(2019 F)-

15 Michael C. Jensen & William H. Meckling, Theory of the Firm: Managerial Behavior, Agency Costs
and Ownership Structure, 3 J. FIN. ECON. 305 (1976).
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MB AT DR FRRF ZHRETR -

A A I S RO R

EFRFBRZZERAT A E—BAAZTARLET AL EIHE? FEH
e H RS B AT AAEM S HEL 0 N 815 30k A (legal personality )~ X R A FR &
/£ (limited liability ) ~ =T #% 3 2 A% 4> (transferable shares) ~ #H# £ F a2 &4 %
#2 (delegated management under a board structure ) & IA4R & A& F & X Fi K H 4
# 7 A, (investor ownership ) » & AR E N B A4 A 48 B 2R 80 > B IEATH &)
NABXEFE LB BETHEREZ T LARARABEZOERHFE L
O REBR LA AR ERBANBEEG P LRLEFZBNIHRS
FREF AR BiTE— BRI INEAZ T A LR %A G H L H L Ll
5 BFMZIER 0 -

¥ —18 NEE IR AK

NE FRBILEARE > ERFIGE N FELHEA - BIEERS X AEARY
EFAZ—F AR ABCHME  MIMAERRAEB XA MAE  MALE A
B RATA b B9 R E A T E IR (entity shielding) ;> 23 A & & H
NE R RZE ARl (BT A ZEHARFHIEROBEAT E 5k HHe
BRBAZBHEATFFR AT AEGEER/ERT - THRHED R REXE L
Z R A — BE M AR R B (priority rule ) > 2> S| R A A ¥ 8] B 2 6948 R R

Ao N B R AE AW AR BB e R RABA > B A A TR A (defaultrule) '8

16 JOHN ARMOUR, ET AL., What is Corporate Law?, in THE ANATOMY OF CORPORATE LAW: A
COMPARATIVE AND FUNCTIONAL APPROACH 1 (Reinier Kraakman eds., 3d ed. 2017).

17 Id., at 5-8.

18 TR A A A R AT (mandatory rule) » TAXMAI T A E FAXLESRH T2 > MBITHRE
HEAEZOEERENS  URAAHFTFAREFTLEY T2 -

8



NAWNEEGCAHANBATNNGZYFEY = AFF4R# B A (liquidation
protection ) AX R R AFAE FECE o 5] 69 B 200 B RABAZAFHE AR RAFEH )
BABWESRMAE - BB LR AR (EF TR R E BB R AT
AE2 e A P T B E ) AN IINIRE Z AR R QWEREE 0 R AR LA
FEAMRERAGHLZRILEAS MECEBMELAIET SR AHRELFIZ R
EREEAOMY L E > S REEARABROE T ENE G BRA TERROK

G FEHNEEMAEN T BRI BB R L REROREE 5

22

=R BRRAMREE

A 8] ik A# (corporate personality ) Z A8 3L o 4% /N 8] 47,4 48 3Lyt i & % A9k
ZOREER BEREKRA MR EEZ R > R E E % E (assets partitioning ) X

B & EBp AN )RR 8 A% R A2 .

B R A TR EAE G % A N S EAE A TRAT ) R R RAK » o 8) M8 HE AAEAF 36 &)
FMAEZBEZRE BPEFEZIAZYMRTRA NI RFFAWNBEATE #$T 2
AREELAN)EHEABLKRBAZTEAM I T B K b B RZECT

BREGEMR ARFRAITRZ UL 2 ERE EEL0RE R AR > B

9 ARMOUR, ET AL., supra note 16, at 5-8.

0 B A RAE B RARA R A F A Bk 0 B9k T S IR IR R
FIRa o Mo 3 S R AR SR R T My BT R RAR B AR R A AR
B N8 A TAESREFAT AR LM AR ER LT E LA E—TE+E TR

T4 e

2l ARMOUR, ET AL., supra note 16, at 5-8.

2 Id., at 5-8.

B EEW O KARBIL R ZEARRR - A BIRSHE 0 F 20780 B 17-19 (2012 F) -

9



LIERT 2B T EZAAS -

BERARAIER LR RO ERREA R > B faskhis T R OEH AR
NG EERME MR RA REIEGIE NS EMEARTHERRGE E RE
WMOFER NAURMEFT AR T EETHE B RS T A AMasE(owner
shielding) ;> BPAR#&E B ROMBAR E £ NI EH AR > N UK RAIRE
FERAZERERER S B Nl RETHREE > /RN F E LR RME AR
MAE R - EHRRAMBEARLAR T ERANREGELES BELEALRNE
ENERA BAREFEZOMAEBAERGRBETRE - X0 0K A
NEARRZRABRE BBEENEZIET RREAMERNGMERGYE 4

A LA K ) 5] B AR 2 S

BB N 8T A A 0 AR o BR A (Trennungsprinzip) » 18 # A
RN E) B RAREAEARFSZ A » LR T AL R A R TR 473K - B R AR
HFRNNZARBE  RAFETKD E TR BRI B N5 A E 2

P R B RS ¢

$ =18 TR KAy

TR B ERENNEERCARRAFUHEIMBE BAHFRHH
HEHXE > MIERNARR PRy HF R RILZZGR @B R
HEBRETFEAMIBE LB RA BT RRGHEAEBRG M > Bt

FIAE AR R 4 35 R RAA AR & 48669 T8 » =T 3838 IR oy 1 AT 1 Ry TR A AEUUR A A& &

24 ARMOUR, ET AL., supra note 16, at 8-10.

25 Henry Hansmann and Richard Squire, External and Internal Asset Partitioning: Corporations and
Their Subsidiaries, in THE OXFORD HANDBOOK OF CORPORATE LAW AND GOVERNANCE at 251-274
(Gordon & Ringe, eds., 2018).

26 bR N EERANGEARE S PRARKSZSH - £ 31840 B 24-26 (2017 ) -

10



AIRFAER FEABM - A —FE00 R T @45 3] 8915 A B RATH7 427 -

XT3 2 B A 145 B B #82E %k ty (freely tradable shares ) fi 2 £ & R 45 R
PE o YERTH AT B BRAT PT REAE Ao PR 0 ) o 3% B 3] SRR BL X P EH M N F) 0 2
NEEE 356 2 1 H—IAEXHE T SRR A RN E]) 0 45 R AHCR ARG
At A BRNERER BB ERSZIENFHBATIRE NG 0 B8N EFRN
NEAFRTEREHRBZRIDBEE TR BRI BERIAFETIERBE LXK
R mgH R DR EB ST LT EARZ R Z Aild)  EMASTEBRECELRE

RERAE RS EFTHEY

BRGAAZMARA A AZEERABFRTEF G RRH 2R
TARAEBEZH ENEE EAREZI AN LEIFEYH B AHRARNE) X
ZREAGY R AR G BRI E R BEARHES L hx
EBHE ) BT ER A RHRARZFR > CEMARSREE TR
AZBE THEEE TAL 88 "TEE O ERURELTF  FRAA
M L REAAERERE T BRAY -

FETHAUTHEM — M T ERBE X RIEARE HEFTTAEE
ERKFEA, — FFCREBGEBRRGHAEE TECLHURKRRZIIF £
TR AGAE NG BA BRI IR = NS FAFATHRRERR R

27 ARMOUR, ET AL., supra note 16, at 10-11.
B BERGE B IGRE TAHFRRRETE  BRERE  HHEAK -

2 FERB o DERABMLERE LI SABERLES 26 152 XL ER E 1128 B
26-31 (1983 %) °

N flho A BENEEE I8SEE 1 AR T AAATIITE BRARKCEATRN AR =2r2

,_Lx,hﬂxifiﬁfr?—iﬂx?i@’Mﬂﬁﬂxﬁi%/}l%k*ﬁiﬂaﬂ‘i — NG RRENE

AL E RHBERAMABLFTERRE LY — ~FAPNREENy 2B ERME -
11



DFEHRREEIDETR MAMABEF e RE > FELLEIFZEHR A
MR RZ R A TR e & F & 5 &) B R M 5 & 8 Kb H] F jl 44 A4
BxFEE W TEAULEMAG TR F N T B! -

XN FRAENBEETIRRBAN BEGBERNE ZUAANL X ) 580 1 ™A

' WaE] BEXESGHEFTAHIY RRATFGRZIMAEAMRE? 23
fr—BB AL HRERAABRER DA EREREAEILEFBRE I H N3
AL o HMEE R EF IR M 6B A URIE R A (Agency Cost) AEFE » %
ROAN MEFUAAHAREA SR FHRZHRIEANRER LR EERA
€L4% BB s A (monitoring costs) ~ & RILEMB A A (bonding costs) ~ & ERIA K
(residual loss) * XN BB A AE L BEL  EFABFTAH NN EENH
BB E R FRBAEARRBZEAR  BEUHOEFLABLALHEL B0 T
RAFEmERE > mMABREFHAZIRAIL -

$5E UEBEAAT XA ML

R NG AR R BHRYEZMEF] AHEE AL T QXA H&EHATS
B% R ] Z AT AE Y1 I R 6y 45 A% tefp] 2 30 048 B 0 Bp A% SRR A 69 4748 14 45 HLBR A L

18] 2 4y B34 o

ZRBEMADH BT ERME HRABEREARYE
31 ARMOUR, ET AL., supra note 16, at 11-13.

32 g E) GIEAR R 00 B B3R T RS F B4 R a4k (Organization for Economic Co-operation
and Development, OECD ) 2023 42 i &9 2 8] 76 ¥ & A » G20/0OECD, G20/OECD PRINCIPLES OF
CORPORATE GOVERNANCE 2023 (2023) [hereinafter G20/OECD Principles].

33 Jensen and Meckling, supra note 15.
3% ARMOUR, ET AL., supra note 16, at 13-15.

12



B R R A

R RREHZ AR EMERGEE LA MLB TR AEEFTHR
R A T3 B RAMAEF R B ¥ = AR AR B L A &M E (mandatory rule )
BTN 8 ik A Z R AR BT R E R RAEATIE R B 2 SR AR L B 2 6]
R BATRIL  RAEHATAAEATHN 3] 7R Z AT HLEE 5 k0 B3RAEA] (Default
Entitlements ) > BPFIRJE NG ER P A BN T > BLEKRIALBHET 5 kL
AR A A (contract entitlements ) > B i 38 8] 4 ¥ 35 R A AR 3T & ) 3R DA S0 AT

F % 91K o S0 506 -

BERBNE AR BEhthBRRCBAF G > BRRAHE D AHIXEAFRAH  H
BEFEHRTFTEBEFCAHZ > ELHBENT > AH—FAEMRAYT - BlsME RO
{8 RFRA » $HBASHME N B Z e HES o 58t > AW A E T BRI R EF TR
FEEE MR R EF LA SRR R AR RS SHE R

AP i o Ay LATF 4 AEAEA] > 874 ~ IR > Bt - AT ol e

\

o~
T

|

“
oy
%

RRFE NGB HRAERF > mMAERGEA T XA = N EF 85 B

BEBE F AR MRIAR £ W LA X T 418 B ARy Tk oE KA BB o R A

35 John Armour, Shareholder Rights, 36 OXFORD REV. ECON. POL'Y 314 (2020).
36 Id.
37 See DEL. CODE ANN. tit. 8, § 141(a) (2024).

38 See DEL. CODE ANN. tit. 8, § 351, “The certificate of incorporation of a close corporation may
provide that the business of the corporation shall be managed by the stockholders of the corporation
rather than by a board of directors. So long as this provision continues in effect: (1) No meeting of
stockholders need be called to elect directors; (2) Unless the context clearly requires otherwise, the
stockholders of the corporation shall be deemed to be directors for purposes of applying provisions of
this chapter; and (3) The stockholders of the corporation shall be subject to all liabilities of directors...”.

39 Julian Velasco, The Fundamental Rights of Shareholders, 40 U.C. DAVIS L. REV. 413, 424 (2006).
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A 5 BB R BARD RF KA IR — R RAMAT > B B AR IR I BRI
NAEF INEABREETHEME L RRAWARG B EHE > mH £

¥ #77% Al % B (business judgement rule ) 4! °

ERBAEH L > HEHNEEL 2245 2RI AT /R GHAFERRBEA KRS
IR 90 FEE EFE 1721 SRR FHAE TR R BN RE KM R RAEZ
— > NI R R REN R BRI RZ BAR R KA B ARk 0 TR Ay BBl
BF R BREBERZEE.. o BTN A BB N EFEHENNESR
230 4 5% 1| SAX R E it R M LR B IRAF TRRIGHRE  BRBF kK

BB R4 F] o

o

Flef BRI T b AAB T E RRERA mANNESFEER 4%

?"

BIIE Ry HE S HRNE LB BEAMNYE > MIEALSME » st AR EL N 5] 5
BB EEERA S OEMMAECERE R E L EMM I KR MY
BB LSRR BT  BRENRTE BRI E > DB AN]ZEAR BRE N8B
43 4

42

o

o

KRB By M LA NG R E 163 15A X 1T A R 2R IR ARER
FEREIN AFAFRZ L RBEZ B @EHRA EAEG KRR A G474

WA INZ BT > N8k s BAR G ERNRE & E & b F) 56 ho FRH]

40 FRANKLIN A. GEVURTZ, CORPORATION LAW 153 (West Academic Publishing. 2000).
41 Muschel v. W. Union Corp., 310 A.2d 904 (Del. Ch. 1973).

Nk R 22 HE 2 T NS RBRY > RFHIRIERLA] o

B AR (2002) 0 (>8)ikm (F)) > HTHEMKR > A3920 =R °
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ELFE A5 A IR B SR 2 IR A4 ~ TR B AR AR ~ PASHMERR I A IR 8] AR A EA2

AT R A TRB ~ B R R 5 R H NIRRT A T A RFNVF -
F IR EHIE

BERAEHNNEHREEMR N EFHHEEABET AL R E
B 423 BN A& 3 FOM £ 38 8 5 T 2% > MmN B A SRR TR > b T
B AE)RE 202 1AM EZY ) RA| LA EHXHTHRE EF @RBITZ
BIIMER RN SR Z AR RERR T W EFT LA NN ERRZ LR EHIAT

PR o

BEANNERBBERHEAFRAAAREREEEZFERA B TP THER

BONEE S B ISTHRE—BE TR T RABETHINRR BRTIEHRNERTEZ £ 4
B R R Z TR 5 5 ) B3R 2 TR 45 2018 SF o 8] FA 15 BB H73Y > M dbiS B2 B 6914 AR IE
DNHBITRENNZHINRE SRR AT LA RAZ B H 2 Sarkimss (REBE
B:202547H98)-

OB F A R A, B TARBRIAREBP M MRk R R 5 LR R u h 0 AR08 (2020)
(BRARNEE) BT 158k > B 689 #E4k: Nalix 2607145 F 6B T N H B TRE—IE
BoTEAMZ Y FRPE— TR AN RIFEE cEERMRE R FRB_F -

0 NEEF 3564525 F 138 T NG RRMEE 2 R BN EAZ RN o ATRMREEZ R
INEBATIRE R BN Z LA TN REATRER  FHRARNIATEAZAWME D
AP o ATERMEEZZBEAFFR ANLHTREA -

VOBEREE DEZ2E 1 BAZIRE T ORAEBITREINNZEF  BERACBHEAR
FANABRGABBRMER B Z TR EREZEE BREFI TR A2 —&X
EHRHEAZERE FRESGERMAMLBL QB TARZ - =~ RETKRMATTIFA DR RE—
ZhHAAHARELG N EERMTRIBRZBE AEFRHTHRELBHEERAMA
Z o AgH R A HBARB AR -ERE > A TFR-Z - A EERMTRZABR=ZA N
w4 A BB AT AR RABZ

48 See DEL. CODE ANN. tit. 8, § 141(a) (2024).

O ONEk o 202 X HE T QA ERHZ AT RASRERA RS R R G RFZFRES
MR EEF G ARITZ
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RIS NS oA EARFHEZ A RMEOIEE 2771455 | B FLET0 &
1852 1 F 1BZRAERBARS ~ B 316165 | BB~ S n Bl »

S)2% o FEBAEMGRENE 19816 F —1BY > HERBEZH T A -

Eitlb M EBRBEBEARBTALHENAR S THE T 11014 Btk
RAEHNNGEETEEAS FEEN  REBMBAZRETAZLESED > BFE
NEBEZEAME N MBFBEEVE S Rt MRALGHNIEHLSEE
B> BANREEFAMGEELBAEERE S AN nXFREEF S LM

ARE SRR F & DA% TR B RERARATRZ -

UHRBRLEALF > ABAZE NRBAENATHE LIS > RBE AR
B 58BEAT MBAZBAFTAIRGEAERY » OB A ZHRER - B EH
B AL B NG H AR R BRI A 2 B 6 2B AR E AR A
S| BERRZINN HNBERELS M T A FLHR > g RMMeH T T R%

R
REEROREAR | BT fn— =5 o

A RABR BN EREEBEIME 2HXTEETEFARR -0 b

OONE L B2TTHRE 1B T A FERR G A EER -

UGk 18542 1 B 1B T2 ATIITA  BRARKRCETRGEHR =42 AR
iﬁﬁikié’uﬂﬁki%}ﬁk+ﬁinﬁﬁi SEREE S SR RKEN RIS
¥ ZHBERAMARTERBL BT ZRY  — AL REFRpLLERME - = - X%
AR ERME  HAAE @%ét%2J

2 N E ik ”M6ﬁ%1érkﬁﬁﬁﬁﬂa$ﬁ A4 R Bl 2R A ARKR TEATIR A
B =Sz AL BREZHE  UEBRERAMBERZFETITZ | °

BoNElk B ISAE 1 EAZIAL T RRCEEEFN  BBROARBERETFASMERAZ
BB FEPER A RNERERBA O HAFEIRARERERSFE TEAEF -

3 Velasco, supra note 39, at 416-420.

SoREo MR e ER AR A I )EREARIZORIZE S L2 ¥ #4812 ¥ 1% % Yahoo !
BXTT 02025 2 A 24 B > #84k © https:/tw.stock.yahoo.com/news/ [Bx R & Bk 85 1] L%
FEARR ORI EE-IL 2 B 48 12 U 5-000059834.html( 448 % 8 120257 A 9 B )°
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SR AR B F AT ES ] FAMBEREL O AERA LR A4
A RGE F AR A R A YRR N B) 0 T A4 B8 & sk (Organization for
Economic Cooperation and Development, OECD ) #4934 ¥ 45 > R S MMEEZE A

WA E) 0 RAE AR R FAE B ke I HAT AR IR A6 o

B =18 B

B RATHEARATHEA Z AT A BN 42 > B " 4o e94EA] > A B 1&4 R4
AN LB N ERGEFRBEERAEER RN ANHRRELEM - EREER
H AR B oo 807 > R RAEATEATE BRI > LARBSENERRIFHL
BH)EEM > e 6326932 & ~ A8 B SUAF S Hpb 3845 0 F R T AE @ AR UA TR 32 8]

B@ -

HREET » RRZFAREM BRI RE N8 % F 210 457 KREKR
B T A B AERA MR T B XS EFZ R TERR
RIREFERREANG T X AETREME - RN )5 F 245149 B H
HHAHBMMZEAR -

56 OECD (2011), The Role of Institutional Investors in Promoting Good Corporate Governance,
Corporate Governance, OECD Publishing.

57 See, e.g., DEL. CODE ANN. tit. 8, § 220 (2024).
8 See Security First Corp. v. U.S. Die Casting & Dev. Co., 687 A.2d 563, 568 (Del. 1997).

O NEk B 21045 % 2 A T RTIEERL R EM R R RN 5] 2 A M AT BA] E B4R X4
IEEHE A ERERN kA Y B EARBARIESMEE N8BS RS AREMARRRAL o
0 NEk o B 2454 % 1A THENMEAUL  BEOBTRMERE yZ— U L2k E 0 IF
I d > FRARALEL RN BAFARERRBEA AL ZHEE N RENG EHED - B
EHH HRFE B XA -
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m:.

F IR SR

B R T AR A 2 55 B & 4 A Bk R B3 97e (direct suit) $12 A% RARAL 2
3 (derivative suit ) * & 5248 F 2 M F) 2 A% R 3 2% L) i 2 2 HE A 0 R RAF
BB T L RRERFRRE S ZERBEAAAEH A NG BRRETFEFZA
Wl ZBEATHRZIBE EFRQXGEAEHILZIEANE  HBRRRALFFUE T
G RRNANTHEMA B BN EFREEAF I AERNNBET 24 d
X R A EF G E FHE M G AN 5] EIRMA] ) LR E A RAL TR B EZ B
R, AL RAFAE o A R AT R BT K 8] EIRAE A 38 by > 5] RIS 2 A B
TRt REBRETHEANE -

$—% £H

EBRGETEERAREAMZZHBERE ERBEZRAGEIAL Smith v.
Hurd Z ¥\ F > £ 2 4B N8 BA R I 205 AR XA S5 5 F 5 30 F
IR kMo b ETR X Iy B X EF BT 4 85:(1) b Sl 2 %48 Eae g
g N S AR AT L BB 0 B SLRIA TR S (2) T H A F R RWE —F
HRAEARN(3) BEEBERLGE QARG HADAMEHRRETER
185 (4) 2 R RILF LGNS ALBELM > AIE R LA KA B
HNGBRAERTHSFEZIHR > EMBEET A RAAE Z BEAEO? o

£ Bk W& (American Law Institute ) A 44849 2> 8] 76 2 R Al ( Principles
of Corporate Governance ) #~¥ % 7.01 14248 L AR FE & IR A $ b w LB > £ R

EITARE TN FBAN BT A  EMMB BN EHBEZHE N ZHEYE N

L Smith v. Hurd, 53 Mass. (12 Met.) 371, 384-85 (1847).

62 Editors, Distinguishing Between Direct and Derivative Shareholder Suits, 110 U. PA. L. REV. 1147,
1148-1149 (1962).
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ARG MR RMBEEBRABITENN  RZ P ERFITHHENINFAZRE
4T 0 8 AR IEAT B AR F ARG B R R A Rk 08 A R A 2D B R A
Bl ko B @ T 150 R B 3 A B Ay M6k A G ATIE S @A AR RA RA
BEVRERES

BB EG NS EHEFRMAIET NS R TR E KRR ] ERBFZ M
& PRI TR AL R SRR AN R FEN
SEFREEAFFGERNNBEZLE X RAEFHEHE FHEM LN
v d) EFRAEF > HARMFREFRZIHE RN EF @ ARAMERBRAN
B RARRZ IR B GAR NG A BZRE  ARBREBOEFR
BEAFTRE > EXdA S EHNRRTF T o KA TR F KM LR G R

BA > mABF NG o ENNEEA ETIRE (cause of actions) 4PIE4RE B 4T

o

FALTRREF > R A TR 8] Fe AL

Bl 7k AR SRN A 3 S R BT %) B R AR RALTRRH L FIRE
HA B RFRINE) FEEB I E 0 Bp £ B RS Bl 2 B
(strike suit) © RALFFFRAL Z ATIR B » B HE4R 24 E (Security for Expense )

* B 8474 R B ( Contemporaneous Ownership Rule ) ¢7 ~ ¥ 3 4% Bl 2 42 3735 K

8 Principles of Corporate Governance: Analysis and Recommendations § 7.01 cmt. ¢ (AM. L. INST.
1994) (providing that: “A wrongful act that depletes corporate assets and thereby injures shareholders
only indirectly, by reason of the prior injury to the corporation, should be seen as derivative in character;
conversely, a wrongful act that is separate and distinct from any corporate injury, such as one that denies
or interferes with the rightful incidents of share ownership, gives rise to a direct action™).

84 See Koster v. (American) Lumbermens Mut. Cas. Co., 330 U.S. 518, 522 (1947); See Ross v. Bernhard,
396 U.S. 531, 538 (1970).

85 See Kamen v. Kemper Fin. Servs., Inc., 500 U.S. 90, 95 (1991).
8 See e.g., California Code, Corporations Code §800 (c), (d).

67 See FEDERAL RULES OF CIVIL PROCEDURE §23.1(b)(1): “Pleading Requirements. The complaint must
be verified and must: (1) allege that the plaintiff was a shareholder or member at the time of the
transaction complained of, or that the plaintiff's share or membership later devolved on it by operation
of law.”
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(Demand Request) %84 » i H o ¥ ] SFAK B X #2373 K 70 B KA KR A B4R
RARAIFRA AR NAEFEAHF R AR ARETREEAREAHRRLM
RN UARERFEFHEAHEF YIRS XA R ZPI A > XIRATH EAL B

‘”‘@/\‘;‘J

EH BT ER P E NN ERZEBEZIH AR

ZIN

B0 bR LR A 3R B AR AT -

RALIFR 0 R H 75 A R AT B AE A $OR B LR RBSRATEAT IR E
AR eS8 A B EF B NE > MIER SRR A2 £ B kB dufe] S KR L) BE AR
B 81 (proratarecovery )’ # % 2 » EHHRERAZLT > L THRA N A FEHAF Z

Z BT » BRRT AR TR P > BB R AL B AT REAE72 0 sbIR 6T A
EFBEEM GUA R dhiEey NGB AIFT3 .

A mh BB TR IR AR TR EF & 4 LA IR DL AU R R AR E ] B AR

BRAIRME > @B W — HERAMA L EEITAHAZINSINIFA 5MHH

88 See FEDERAL RULES OF CIVIL PROCEDURE §23.1(b)(3): “Pleading Requirements. The complaint must
be verified and must: (3) state with particularity: (A) any effort by the plaintiff to obtain the desired action
from the directors or comparable authority and, if necessary, from the shareholders or members; and (B)
the reasons for not obtaining the action or not making the effort.”; E.g., Hawes v. Oakland, 104 U.S. 450,
460-61, 26 L.Ed. 827 (1882).

8 Cramer v. General Telephone & Electronics Corp., 582 F.2d 259, 275 (3d Cir.1978).

70 Dennis J. Block, Stephen A. Radin & James P. Rosenzweig, The Role of the Business Judgment Rule
in Shareholder Litigation at the Turn of the Decade, 45 Bus. LAw. 469, 471-473 (1990).

"L See Editors, supra note 62, at 1149; See Knapp v. Bankers Sec. Corp., 230 F.2d 717, 720 (3d Cir.
1956).

2 See Glenn v Hoteltron Sys., 74 N.Y.2d 386, 393 (1989) (providing that: “While awarding damages
directly to the innocent shareholder may seem equitable with respect to the parties before the court,
other interests, particularly those of the corporation's creditors, should not be overlooked. The fruits of
a diverted corporate opportunity are properly a corporate asset. Awarding that asset directly to a

shareholder could impair the rights of creditors whose claims may be superior to that of the innocent
shareholder”).

3 Principles of Corporate Governance: Analysis and Recommendations § 7.18 (¢) (AM. L. INST. 1994)
(providing that: “The court having jurisdiction over a derivative action may direct that all or a portion
of the award be paid directly to individual shareholders, on a pro-rata basis, when such a payment is
equitable in the circumstances and adequate provision has been made for the creditors of the
corporation”).
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NEA AT G RN BT ADB DM EZEHNT B DARBRZEEET
A @I IR RS MAARE R IR AT Z RS EE A R S
ZRRESHEH=Z NAEARZHR S FERB AR BZ MR TAT > ¥k
B R 0B R A 2 F 0 2 B A LA — 15 0 A TR S T AR B AR B A E B A
AZF| BT o JRIRAH A B8 R RIS AX R BB B H0 E 2 1E - Riotbx B

AR G H 58 H A BAEA] LK BN 8] FREM R E @0 THI R 8 £ H TR 24

75 o

B EEBAZBFEH L REAGORAZRER LS R RAAR
RN E ARG 0 EBRER RN K FH AR Tooley v. Donaldson £ 4 ¥ #2 i 7 454314
ZHERE S By EBEFR SRR IR AL T REEFE > F— > EE X T A%
BE GARBARR &= EFREE T B RREERRZARRZ
B RAB G 7 TR 38 R 3% AR B AR B AR RABA 3% A R BP 7T 8% %, At 2 BB 84

RAL IR FE H ZATIRZAF

BB EZHAB N RABA 0 ko BT IR BE RAF @ ik RIR
BRI A ARGE o BAp) T F 0 Horwitzv. Balaban 75TR3% % » B RARF H prdF
B BT A IR B LA LBl ey A R — AR A £ —RIELT 0 AR
FIR G B R Ay 38 fm A ) B 0 B R B B SR ST ST B 30 8 et A B 3 R 3 o B

4 See Note, Individual Pro Rata Recovery in Stockholders' Derivative Suits, 69 HARV. L. REV. 1314,
1314-1319 (1956); See Goldstein v. Denner, No. 2020-1061-JTL, 2022 WL 1797224, at § 17 (Del. Ch.
June 2, 2022).

5 See Note, supra note 74,at 1319.

8 Tooley v. Donaldson, Lufkin & Jenrette, Inc., 845 A.2d 1031, at 1035 (Del. 2004) (providing that:
“The analysis must be based solely on the following questions: Who suffered the alleged harm--the
corporation or the suing stockholder individually--and who would receive the benefit of the recovery or
other remedy?”’).

77 See e.g., Kahn v. American Cone & Pretzel CO. et al., 365 Pa. 161 (1970).
8 See e.g., Horwitz v. Balaban, 112 F. Supp. 99 (S.D.N.Y. 1949).
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AT MEARE KR RARH M AT AT -

N

P b S A RAB A A 52 4R 2 A5 T BB RAF LAARAL S e B0 2B 0 IR AP A

BB R EATHIRBARRYE N A 285 ) R RGN BB 85 H
WA EER AR REEEHRERTAFZEE Rk BARER
B RER R K RER?

£ B EALSL T £ 5] 7E814.30 BE D B N AR T AR AR R
B Ng > ot (1) EFANAFTHIBEEHEEIONER KRR ELYT
WAz E c BN EmEERCERETHENIEET  KEaNMEHWNGFLE NI FE

g

EROEEAAANBRRERANZO T X A2 (2) EFRIEH A8

ANBEE s EARFEUIEE  BAMKFEREFTXITF(3) BRRELRAMAT

LR AACHEDMREGFHERRRGENS — BB A KieE
BPZTEFUEBE RN EFRM : (4) 2 EERBERRES -

T2 48 %

mq

FBMSEA S E E N T 5§14.34 B 0 BB R R 7£§14.30 32 38 H] AR
NGB 2R 0 N ) R AR R P AR IR IR AN TR AN R R S B 2 SRR A o A
B A G XERGERGEHEL N EZRARTERRREZ L3 R HE

" Id., (providing that: “The right of a stockholder to maintain an existing proportion between his stock
and the entire capital stock is a property right of which, under ordinary circumstances, he cannot be
deprived by an increase of stock. A stockholder has a personal right of action to attack and avoid a
fraudulent increase of stock made and issued to another which results in depriving him of his relative
position as a stockholder™).

80 Revised Model Business Corporation Act §14.30(2): “The [name or describe court or courts] may
dissolve a corporation: ...(2) in a proceeding by a shareholder if it is established that: (i) the directors are
deadlocked in the management of the corporate affairs, the shareholders are unable to break the deadlock,
and irreparable injury to the corporation is threatened or being suffered, or the business and affairs of the
corporation can no longer be conducted to the advantage of the shareholders generally, because of the
deadlock; (ii) the directors or those in control of the corporation have acted, are acting, or will act in a
manner that is illegal, oppressive or fraudulent; (iii) the shareholders are deadlocked in voting power and
have failed, for a period that includes at least two consecutive annual meeting dates, to elect successors
to directors whose terms have expired; or (iv) the corporate assets are being misapplied or wasted.”

81 Revised Model Business Corporation Act §14.34(a): “In a proceeding under section 14.30(a)(2) to
dissolve a corporation, the corporation may elect or, if it fails to elect, one or more shareholders may
22



BRIE R E E iz AR AN X BB FERRKBZA R ARMEE
RBRFERE & MR FIERAE AR IATE N 5) S AR RATE I E E kv 2
%82 °

E

Foak %

1843 % Foss v. Harbottle % 43 3143 % J7 4 /% A (the proper plaintiff rule )~

% AR Al (Majority Rule ) AL N AR ETAMIZEE > ARG TE
FREGE BN S A RETAREZ I S0 B R RIFRE N RAETD
XRS5 BERAENERRNG LERREABEERZ R g/TEH FREEFERENMAL
WS EHRGEHER L ERETRRAEBRKME LERA (No Reflective
Loss Principle ) % Foss v. Harbottle F4T4A Z R A » Bp &~ 58] X A8 F 05 0 BRRAT
RZABEEGRIEN ) TRZAA T SRR XA F 3 IR A EARR B LR

NCES £

q

M % 2 BM 0 RIR AN RN T IE R RAREE D B R ey B &) 0 R 451
INF I > %4 Edward v. Halliwell & &% B BIIMNEH HERB T @ ZBREKRR
HEF] > ]I SRR BT B AT 5 R R E R AM R G 2474 (ultra vires
theory ) ~ % 445 % A3/ 247 A (an act which required a special resolution but has

been passed by a simple majority ) * & & $70 B R¥FE#H 24T %A (fraud on the

elect to purchase all shares owned by the petitioning shareholder at the fair value of the shares. An
election pursuant to this section shall be irrevocable unless the court determines that it is equitable to set
aside or modify the election.

82 Sandra K. Miller, How Should U.K. and U.S. Minority Shareholder Remedies for Unfairly Prejudicial
or Oppressive Conduct Be Reformed?, 36 AM. Bus. L.J. 579, 622-623.

8 Foss v Harbottle [1843] 2 Hare 46.
8 Sevilleja v. Marex Fin. Ltd., [2020] UKSC 31 [10] (appeal taken from EWCA (Civ)).
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minority ) B AUV AR R AR AL TR R o 85

% »Foss RAI R E Gl /b2 B @A 2 F K A2 ks St
JB R B Ap| Sty M AR 0 A R ERE R F KRB A E T RAME AR LR
BREE LI Z o EE N S SER 2006 15 B8 0 kR E AR R BARMT
WEAFINEBE N SRR 11 a0 ML REFHET A » SR SUEZRA TR
B A B E# L2 Foss R AR A5 M AN BLE ey ik B RALR
WIS —EMRF AR —EERK EEEREEHIERZATE > AR
e HE R 4 IR R AR th AR AL 3o Ay e B30 o

P R SRR X RALSF R BRI E FEREE & (fiduciary duty) %
Fou o HETRARTN AR B AR RNIEF DB EIN  RINF AL A
TEFIRETAY - wlAEZ R R THABEEERE €235 7EH Ein
ERFITAHRNNEFERBE ZBZIERMEM 8 5 I RARA A 8 AN
w2 IEd o AL X EFEREGETHELRET AT NI AFTRBE AR
AT A HOERI BB PR EAF R B TR XL EE AR > MEH

FE B F G SRR AR AR $0, %558 o

RIS RBUE TN ATRRE—EHERLT  BRBAFRRGERFELR
BB ORABEATREBERLIRAEAZYEZHA > RAEHFTEAT  £F

85 Edward v. Halliwell [1950] 2 All E.R. 1064, 1066-1069.

86 Fa B BRI XL T 7T 4F L BA EE R A RN LB TR PRI E
RBEEIES > % 2 # (2009 4 ) -

87 See the CA 2006 5.260 subsection (3) providing that the cause of action may be against the director or
against a third party, or both. Derivative claims against third parties would be permitted only in very
narrow circumstances, where the damage suffered by the company arose from an act involving a breach
of duty etc on the part of the director (e.g. for knowing receipt of money or property transferred in breach
of trust or for knowing assistance in a breach of trust).

88 Great Britain Law Commission, SHAREHOLDER REMEDIES: REPORT ON A REFERENCE UNDER SECTION
3 (1) (E) oF THE LAW COMMISSIONS ACT 1965 82-83 (s. n. 1997).
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HETRREAREERG  MELEFAERLEBFIT BT R EBE TR A0 2L
R > RIE R ARZIER 0 R A EFe-FA23H E (Just and Equitable Winding Up )

B AR -FAZ E£F (Unfair Prejudice Remedy Mechanism ) ©

RN ESIBEE 1 BXIRT T N TREZHNIRERBEAH

\Y
d

KA F N ERND A BB B B AR TR ERRNTLY 0 SRR G
BNARE BT ER Z A LB KR AR RIE R RAIED » 17
A I RA] > ke (8 P33R BAFIRFAZ ERILHAP! -

TEHRNNAALERABRENIARA N EE 17045%F 1 B2RE? X%
FeHURRATERE MTEEETHBRREA LT RS > MLl Salomon v. A
Salomon & Co. Ltd.”> & Percival v. Wright**% & > £ F BRI R R Z 2N T &
EBAEEMRH T HERRZIAN G MR AHH NG LM XEEE
# A& Sharp v. Blank %R BB > 5 F FRE RMGH S RMAAN > EF8HH

FGBRAEBT RS -

8 See the CA 2006 s.33(1): “The provisions of a company's constitution bind the company and its
members to the same extent as if there were covenants on the part of the company and of each member
to observe those provisions.”

% Pender v. Lushington [1877] 6 Ch D 70 (Eng.).

o See Hickman v Kent or Romney Marsh Sheep Breeders’ Association [1915] 1 Ch 881, 897, % 3 4a
3w 5 A R (2007 SF) 0 (D BORR R FIRaa B # E24e3t) 0 B 77-78 > B &%
REFEZRAFTAFALR S FFEY (2023 F) (BRREFEFHEEILZ §3R D Y k]
§5) > R 204-209 > B 320 R EIRF S RATAT W

92 See the CA 2006 5.170(1): “The general duties specified in sections 171 to 177 are owed by a director
of a company to the company.”

93 See Salomon v A Salomon and Co Ltd [1897] AC 22 (HL).

94 See Percival v. Wright [1902] 2 Ch. 421 (Eng.)., providing that “It is an equally well-established
principle of law that directors are not trustees for individual shareholders, nor are they bound to consider
their particular interests in any transaction. Their fiduciary obligation is to the company as a whole”.

95 See Sharp v. Blank [2017] B.C.C. 187, at 12: “I take it therefore to be established law, binding on me,

that although a director of a company can owns fiduciary duties to the company's shareholders, he does

not do so by the mere fact of being a director, but only where there is on the facts of the particular case
25



RX R 3 A% 45 AT R Pl SR B RSN 5] Bl 33T 2640 P AR SR L ) 2 A &
B THRBEERY - EFTARITH - T TFBRRZIHE  LBEH
HBEHIFLH BEMRETZRERN R MR THLZ GG KRR FR
RKE T BAT » B RWARF KA D B RZAREET £ o 4£ Shirlaw v Southern
Foundries Ltd. 8% ¥ » J& % Shirlaw ¥ Southern Foundries( SF ) 2 3 fil & — W 3.
## J #) % R % Shirlaw A # 4£4E Southern Foundries % % F:£ 10 4 > 14 SF #% 5
RN Wi EZNAEET BB TSFRrEAFR  EHLEF—L4MER
WREEF MR AR RS > B % Shirlaw £ B R R & AR & R AT
WAERR FRAT FREMEBYB R FRRANIEIRZ LR L TR

1B N a5 E E RS TR LA ET L R 48 IR £ > B FKIEIR 18 &1x

[ i NSO 918 ) N vl L 9 3 = A = B o 3 D /NS PE S
R EREREFREEO N Efo FRUBERMZ B G 75 AENE R
AR NS BAE By Z B By BRORT # sb bl B AR AR 8) 0 MR N B A F A ) BOR R
RFRBBZRERT AT GABRBRIPZE > RE il AT » Lk HHN
iAo AR L 6 JE A L BN 0 R FE 125165 2 AR ER B AL B

a 'special relationship' between the director and the shareholders.”

% FRANANEAIRBAM BRI TVHREFERALARRGRELEY > Rl HEX
RFFBERKEF & B BRI R IR A RHE 5 See the CA 2006 5.168 (1): “A company may by

ordinary resolution at a meeting remove a director before the expiration of his period of office,
notwithstanding anything in any agreement between it and him.”

97 L. S. Sealy, Shareholders’ Agreements. An Endorsement and a Warning from the House of Lords, 51
CawmB L. J. 437,437 (1992).

%8 Southern Foundries (1926) Ltd v. Shirlaw [1940] A.C. 701 (HL).

9 See the Insolvency Act 1986 5.122 (1) (g): “A company may be wound up by the court if—(g)the court
is of the opinion that it is just and equitable that the company should be wound up.”

100 B Rk B 2 m N BR A HE BT LA T AR (2007 F ) AT453£91 0 B 86-106 5 &
E4 (2023 )0 ATH3E 91 0 B 228-252°
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& B R EABOEHE 0 -

R A TR EREAERRAEZB NG EH 994 4512 T E N FHARAEZ
TAEARCER N PFRESBMBR XIS BRRNOFNE XN CHZTA KR
ITHRBREZITA RTAKEARHZY RRFREREFAATFREX
BT 2R TANTRE ATAH —FBRRER? ZMAYEFERNLS

EH B A B1F 24 > Re Saul D. Harrison & Sons plc'® % ¥ % & Hoffmaan
WA WE#EE T " unfairly prejudicial | et R B8 2 X F 0 A ATRAH D BOK
REIRE AR TE R &P R 89 TR M (oppressive ) o 72 H BT R A2 E
FOBH P EANE) EAR RPN B FERMER T RRZE R RN E)Z
Rlag e Rz FRBERBITHAZADHER SIS SLBES T 2R
BAE BHIERZATARTRATHAM  RERIN  SHIERZTAHERERZ
&% B0 4 (legitimate expectations ) 75 & Z o Bk R Z AR ERFF 75 R Ik R 2 Fel 8 —
AR LH SHLRMMER T MR L MG A 2 RAZHH A RE
MR mAFREANERDBRRMERSARANEEETE WA EF
A0S 0 F ok BT LA 5 FAR A FIET RN 0 AT A BN R E A ek

101 See the Insolvency Act 1986 s.125 (2) :“If the petition is presented by members of the company as
contributories on the ground that it is just and equitable that the company should be wound up, the court,
if it is of opinion—(a)that the petitioners are entitled to relief either by winding up the company or by
some other means, and (b)that in the absence of any other remedy it would be just and equitable that the
company should be wound up, shall make a winding-up order; but this does not apply if the court is also
of the opinion both that some other remedy is available to the petitioners and that they are acting
unreasonably in seeking to have the company wound up instead of pursuing that other remedy.”

102 See the Company Act 2006 5.994 (1): “A member of a company may apply to the court by petition
for an order under this Part on the ground— (a)that the company's affairs are being or have been
conducted in a manner that is unfairly prejudicial to the interests of members generally or of some part
of its members (including at least himself), or (b)that an actual or proposed act or omission of the
company (including an act or omission on its behalf) is or would be so prejudicial.”

103 Re Saul D Harrison & Sons plc [1995] 1 B.C.L.C. 14 (Ch.).

104 1d., at 19.

105 PAUL L. DAVIES & SARAH WORHINGTON, GOWER: PRINCIPLES OF MODERN COMPANY LAW, at 20-7-
20-9 (10th ed. 2016).
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HABRTHEARANTREZITEH O ERRALEFAZEFA AT E G &
MetF4 N )ik 8 996 145 % 2 BT AT HEF A 1 (a) RIS RRFHMR
#(b) BRZNG— (1) BFLERRBERITHRZITA & (i) TREFA
PRAERFTROGITA ()R ERIEEHNBEARS AN L RIER LN
WA TR R R R A R FIRN 5 (d) REZ NS REEARH T RFHE

Ve B AT 15 B RARAT AR 0915205 (e) H T 2 S| AEAT i, B 89 B A0 =T o H bk B X
NEEE S B E) BATIRE 0 N ERATRE °

B =% &

ig_

ERRFRRNAMZZEBBE - BRREAMZZBBEMEET > LE
AN 3] B B SR A Bos A A R RAR I B LI R B T 3R E MR
AIER LA BRA B R NS EAERTH S FEIBREE S RAILE ERR
WE AR Z MR E EIREOE S BUAAI AN G RERA - RAMBRRMEE
WERRA MRBAFAT BB A AITHBERRAEE - Z N AL EFRE
BARKHAEA  RILEEFTRARAR BT RHGIER A FAAL:

B A LA B FE o

BREERBANB NG E TR RFM 2 EE ©ES SR D BIL R BH
B K o AU B4 B AL RAE B 3] s 8k 3R 0 Ak B 0 3) 3R F R 64 e B2 T 4R
FAEME SRR ET REAFALUEERRSIRENEEZCRUEETCATY

16 Re a Company (No. 00477 of 1986) [1986] B.C.L.C. 382 (Ch.).

107" See the Company Act 2006 $.996 (2): “Without prejudice to the generality of subsection (1), the
court's order may—(a)regulate the conduct of the company's affairs in the future; (b)require the
company— (i) to refrain from doing or continuing an act complained of, or (ii) to do an act that the
petitioner has complained it has omitted to do; (c) authorize civil proceedings to be brought in the name
and on behalf of the company by such person or persons and on such terms as the court may direct; (d)
require the company not to make any, or any specified, alterations in its articles without the leave of the
court; (e)provide for the purchase of the shares of any members of the company by other members or by
the company itself and, in the case of a purchase by the company itself, the reduction of the company's
capital accordingly.”
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BEN GIERER -

EERZET  EFHNNEARTRG  §EFERILEHF > N8 H%E
REHZEFARAAFRIFE > X N8 L ERAAFREAAGE NG HELY
FETFZRR RE NN EFARAZL BT EFEFITARLRTARZ
B RBEGEEEF G ATRETFRERT A WAL TFRHEZEREA
AL B EFRREHEARESHT  ROTHEAGERET B ARL
drawe ABE T HMAFURMF R EFIIZHE=ZFEHRF® L F NN AEFR
AN A L 5B NG B ERBHET T2 R R BE SR ETAREFERE

HEM TFRGETHIELABE REQNAATRERARNETA #E
BATZARMAFRELAREFEREERGA T A MAREFRBEERHEZ
DB R A AR d 8] AR 0 A2 K BUR R AT AE AR 8 A E MR AR B R AR
ET > FRHHRE T RRITARAIFR T > B35 b A7 REAE 110 .

EHRRET ARRERALZIARMFERESHAETFERETRFAH PO
BRI AT HE ZARRZ ERAEFTIHZIEA RAFALHTESF

ZARFATAH N c ERFATARNNEFEREBTAFBZIGHEN BT EEFHRR
RAENGRAEFRZHE G AN 2 sFeRTETHIELRE 2L AT

)
-4
i

R BTN EATA  #kF @B Bp RE AU R B T FA 8] 4

108 See Ross v. Bernhard, at 538.
109 Block et. al., supra note 70, at 471-473.
110 See Glenn v Hoteltron Sys., at 393.

11 See the CA 2006 5.260 subsection (3) providing that the cause of action may be against the director
or against a third party, or both. Derivative claims against third parties would be permitted only in very
narrow circumstances, where the damage suffered by the company arose from an act involving a breach
of duty etc. on the part of the director (e.g. for knowing receipt of money or property transferred in breach
of trust or for knowing assistance in a breach of trust).
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TR OR 0 T M8 BB R R R AR 2 g2

HAERBAZAMFREGAEFERETRBF AT XEERE F KR
ERFTAHBREFERET RGN A28 AT RERAREAT HAEB YN

BN 2 IR F o BB FARFEE RN R RGE o

112 Great Britain Law Commission, supra note 88..
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=8 NaE WMk R

d

TR AT R DG R 2 R AR RAE R B RAE A N 5] 488k 2 P9 3R
RB IR A ] X TR LRI RO IEBIME ~ R - B 0 ML R D
M2 AREEAEERE VIR RMBEN TR BRREL NG A& R E

BRI ZHIREERRSRANEFTCRUYEFTCAHATE DL TR E -

AXBEREFENINMEA B EAE R RAMN IR B A HR
B R PIESRIR RIS AR B 69 g 0 AN ETRAN G BIEA] 0 K 0 X
JE LT AW F) 35 B4R SR 0 N 8] AR BB A 2 N B AR R R b KR 3E L3RR 0

AKX TF M8 BN > ERE FEH BB F R > BT R ERPBAE -

F—I HBEA N

NEER T ARG B B AMBREERIMEMAS AR BB RK S
765 HRE TR A RS RBIZ AN FARER kB Ry EAAS
EHRAAZTH RSB REE SITHRE 1 BRE 8201455 1 BZMRE M
ZPARANFHREAZ TS B EER B RoEAAY > A ANTRE
EEAAR XHHEAMZIHER B RVEEANZIEEEAL A ANBF

BRELBA Ly ot BFBZFTITZ

NE R M ARRE AXE S BREUT ) 75 hik B E B L AT ERAT 2 Rk
Ao NG EIFIMAEE RMRHNAMAZEERABNEE LR G £
FETFORE 0 B RAEF A 4 E B BT Z A REE A A Z A 0 3b75 1837
£ B RIRW Bligh v Brent £3RE'0 o kIR MR AL — B LM AL RA >

THEEBRAMAZEAEREMERR  Bnsl B A GB A BEMA > MBRR

13 Bligh v. Brent [1837]2Y. & C. Ex. 268 (Eng.).
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FRA N AR R E— R E > N ALA BT ENMA R  BR RS
iR H2 M HBR TRAEGER T2 0 b7 B R &GN 8 ik H 458z

) I8 LR A ZRE R, o

R E NH N BT EIRZAM A 75 12 HI A BAE AT RA| 2 A F) 1 ) oy R A 0 24D
WETHAAMTBEBER RY> - XBEMAHIMETAF > LAARRRE
HArRZ B AMABER Na) o B RIFA QIR R NG A AERE R £ R
AR Na|BRARA—FILEAK  BA—#HIAK  BARER N30 E
REBTERBIAEFRELEEZNEL L BEZCUNIZ B A LR RZIRG

v AR (whoowns)® EBE Mt/ A Z B ay o

% =78 N B

NEBHZIMARRZRAMBRER > A EIREFMHEA (director primacy )
Z 2R A ) RFEH R A LS 545 X Kenneth Arrow 2 48 8% Fk#] ( The Limits
of Organization) & ¥ pf it > — 18488k 89 72 R A% H]14 & " 3% (consensus ) | & " A
B (authority ) | #mk> EAR T BN BHEAMENERRAA HR 48T &£
Mo ARR BRBEANGERLCR AT BRI ZAH TR - BRI TREZ
Fl ey 5 AR F R A2 AP A £ B0 R @ BRI M ) A et g R R &
TR RMAE A — P IR AE 0 AT R B RN € B AR 0 30 by AR R a4
B &R HRI SR RBFEREZ NG Nl EkH EHEANRREF G

114 Paddy Ireland, Company Law and the Myth of Sharcholder Ownership, 62 MoD. L. REv. 32, 32
(1999).

115 Stephen M. Bainbridge, Director Primacy: The Means and Ends of Corporate Governance, 97 NW.
U. L.REV. 547, 555-558 (2003).

116 KENNETH J. ARROW, THE LIMITS OF ORGANIZATION 68-70 (1974).
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12 R R XA > AR KALAR RAE 5 B BAR!T

#* B @ &% % % Milton Friedman 7 1970 3 X & F M R F 1 £ &
(shareholder primacy ) » & ¥ &9 " — 4 & RAE 4 AL 35 SF 054 0T 550 F AR 69 AT
BT BRARCERAHE D EEIRABRARRIR R ERELARRAIRMTE
MmIEdE B By A N5 A XL BRI RRZA S B AR & RS A 55 1 35 & e 2 &
PEAEEHES > 1 8K 2000 F5F > %% Henry Hansmann & Reinier Kraakman 8
RESHNNEOBCHELSTHANER AR RBEEANNEEZ B £F8
B bkt B R RAEE > XBER B EFS EEAA (manager-
oriented model ) ~ A 4% T F @ £ A (labor-oriented model ) ~ SA B K i 4 & ( state-

oriented model ) % LA %k BAAE & » ¥ ALAPI IR A % R AR 3L ©BE ST H R A5 M 2 M3 110 o

% % % # Margaret M. Blair and Lynn A. Stout #% i B Bt 4 &£ 3% (team
production theory ) * E 7k 8 A AR RARFS > A — B % H A EHMGA
Bl fR R ~ BT~ BT ~ AHAE > REBRATRARGESFER - gk
BNEFEEAFEHE#ARE  HEEEERRET NG AEAEREWME
FRTHEEH B REFeREs—BAIIFREOAE BT FHE TSR
o BLAR R0 o

RE NG R 2018 FME BRI TE — 0 F BT NAREER BREFESL

B ERIERE BT ENEANBZZTR  UEZEAGTEE > BHHT

17" See Bainbridge, supra note 115, at 555-558.

18 Milton Freidman, The Social Responsibility of Business is to Increase its Profits, N.Y. Times (Sept.
13, 1970), at  https://www.nytimes.com/1970/09/13/archives/a-friedman-doctrine-the-social-
responsibility-of-business-is-to.html (last visited July 9, 2025).

19 Henry Hansmann & Reinier Kraakman, The End of History for Corporate Law, 89 GEO. L.J. 439
(2001).

120 Margaret M. Blair and Lynn A. Stout, 4 Team Production Theory of Corporate Law, 85 Virginia Law
Review 247 (1999).
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B TR NEEERIT LR T EARL R TRERARS X8I B

—REZERANDNAREABEE - SANT LMz NG BT EZH

W'

B RELNBRILNNEBEFE 52 HR2NG > Rl A&BEEEH
MBHIRE CAARFATLLOMUMIHELT Ak LHERXKAELCE THR
R HRR2BEN > FRNHELE BT BRR - EE KRR - 6
o P EERLBEARL - S HBECHBERBEEFOXEF  RA—MA - 2
SAREGZ— 0T BMHEFEBFTAN REBBAR HRANNEAL G HIE
21 BN 8] DB A a9 2 BVE AR RO &5 0 954 A JE B 0 B VR HAb ) F B AR AF]

B ABkEE -

B 2019 FEB A EML " & ¥E £ €3 (Business Roundtable) | — R i
FBRETIXIFRAEE LG MAELCERAAANEMAAFRA G @I58
E-BIL-HEB -REERRR BFIENLAMANARZET ¥ E 2%

IR R B RE  BRAL AR RKIF B (long-term value ) K 3122 -

N B Z B E) BAT QRN BRI E N 8] B eI AL IR AR AR bR
5] B e9F A #.2 (instrumental view ) > & Be3d3m /2 8] B #9890 M > 8 B &9 R
ERERR A E ML T A RN BEAZREM > MmhB BT BE
N E) A E AR ANE N S IS A BRI AT AN ) AT MmN i

TR BeEmMipH? BRERRSERERCLAEMA " NG AER RER

I kM EE LRSS > A K EEHMGLXKRAESR > 28 & 7 A 6 8 >
https:/lis.ly.gov.tw/Iglawc/lawsingle?006E30C43538000000000000000001400000000400FFFFFD00"
04517107070600°00000000000 > 4% B 1202547 A9 8 -

122 Business  Roundtable,  Statement on  the Purpose of a  Corporation,

https://opportunity.businessroundtable.org/opportunity-commitment last visited July 9, 2025.

123 See generally Jill E. Fisch & Steven Davidoff Solomon, Should Corporations Have a Purpose?, 99
TEX. L. REV. 1309, 1328-39 (2021).
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HEEY BAZe @B R 12 0 AP KETH ER H AR A HEBANE AT

B NAWKANRH T AT EALLBANZ -

LN E] B ey BERA N E) 2t EoRAE A B IR AR S 69 PR A —
AR Bps PR R B P30 Ak R B R A R L ARBL M 3R Bk A
85 HIPERN S YR B F BE A Z PR 2T B R G 0 N
NWBENGEERLRSL HA I A EMGARREZBE O HEEL-
BT -HEH - HHATEN SN R ERENNKRET TR EHEH
B ANZ A R 8] 2 B By e o 8] JE LA g 7 RAEF F B4R AFEAE N 8]
%t > AFAT G A BTN 5 A F A AH A & B

Fwgp &

AXF_FEARIRBEHB I NE Q) EFRGETRELERRA I
#—F N BN EET RRAEA 69 BR8 R AR 0 F5 0] B R IR By B ARG
OR8] ik ko {7 By 8 % 8] MR E By ) BOIR R B BEBUBE A H] o 8] AR g
Sk A RRAEANANIRE > —REFRE T L REINERDNAMRA] - B
sb ENB NS EMAT  Aln— BB RERMRA B KRB F R - &K
REFF LA B2 8) P48 B AT R W R AT R A B R F H 0
FHE o 8] R R AR 69 BB A - LA B 8] R 3B R T AR R b AR B E KA

R £ B EH X F B IR R INR EH E T A AT R ERR 4T 4R
ko BABEEREATRFEBIAN G Z a5 R4 o sbiF > B E @ REZ S
PARE ¢ B — o R M Lo TN 8] Sk AR RN R ) = /T8 s

0o T AR E ALK F R A G F] & o A B 8) k3t Al B ARG 0 A ST

124 Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 706 (2014).
125 See e.g., R.H. Coase, The Nature of the Firm, 4 J.L. ECON. & ORG., at 3, 19, 33 (1988).
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"NE B AN RN B ETRBRE RAMBAR AN NG LEE
B PRERE PR A 3R - R E R B R > MR B BB E T X EA
EMGAFAERLTIEEH NI - Hb FEBENNBE NG EZEHT
TR IR Rt £ R4 AR K 30 JF R T AT 2 4247 JE 2K R ) B3R 3T AE T 47 8] 1 &
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F=F R BEHRRM BZZARE

BRREZRERENBRETHERZIMRE CRE_FE T B2
ABRERBEET XA fTEENR? REHHK A BRKE FIRRRAL BEB
N EBIXE W X5 BAP RAVE » AR R R B ABRRIR B ET AT 2R -

F—f RERREWMCHEREEZMAELZRE
$—18 BRZKEEZEREE

BEREERFOERTHMNE 18 e FEURTAFBEHKLH

( Friendship, Commerce and Navigation, $AF 4% " FCN 154 ) M EEEH &)
HAER FHARNBE L HERAREIIAALGHORBENNMERD LT TEHE
%% "B R4 , (national treatment) 2% " %& & B 438 | (most-favoured nation
treatment) F 4% > FCN 48 X BRI BE AR E > MIEHZE 120 818
7 R 85X (Colonial Era) &+ 4% & Mty 64 073 = F B B 5 5 1875 A 2 (Customary
International Law ) > 12 B & T £ M B 4T F 4K @l £ & (Calvo Doctrine ) BF 9F A4 &
HFLZABRTURDETAEFRARKREEZAB BIAZEHF R FHARR
RBEIRAZ F MR BOMRR T H B2 R IT8E 2R8> 8GR E AEARE
&R F KR 4%% (Diplomatic Protection) * SN FRE X H # % R4 >
HREBAZBRAAAR RHHBAARBTAHART TR REATERZ FRE
BRI E RFRBAT TR  REALREBRE T RFEFZH IR A B
Py R R B Z AR F BT o

126 See generally Kenneth J. Vandevelde, 4 Brief History of International Investment Agreements, 12
U.C.Davis J.INT’LL. & PoL’y 157 (2005).

127 Id
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e % = R R Boy % F B & 70 R AR 4808 310 35 SE R B L B KR T F R
EFHRTHII 0 L FHBI L X RAL (Economic Decolonization) X & &
o RIBRICBE ZH ARM AT PR @B &tk WRELE F L BMIED - £
BET @ FEMBAE LA RHAEHARFEYGE H5M4 SN THBEE ook
¥ o F IR RO REFHAUA AR B AR e e B B SR B ARSI - B A B ik
HETHERERAE  FHRZ 1974 F (ELWBEAREHEKFEF) (Declaration
on the Establishment of a New International Economic Order, NIEO ) '3 & " Bl % 4&
7t F) R & 4= EFE (Charter of Economic Rights and Duties of States ) | 2% » 18 4§

BRYBRRAMIEHESBRER BASHEEH  BTHIEHURA AR &

3

FTPRE AL TRGHBEART » & RA B RS INR B E 2 P74

AT RS AR P RR A P F 0 EAR N BUE AR R 0 SRR RO AR T % B IR B 1B R HHh

ABERBZFEZHED s CHERRZOEH T AR M REZHXEWH T
( Bilateral Investment Treaty * SAF f§ #% BIT )42 # H A1 % > 1A & % — 18 % & BIT

BBl 0 H 1959 o e e 5 F 6 B BIT' » HAe & Bl upedh ok £ 132 -

1990 X% > MG % sk 09 LAY > 31 T XM B R 2 fRops S > APl 9d i f1 &
FEEEBR B RUARIIIARE RIE R EZERTRAREFRAERST
F o bR £ AR A EF T 0 BIEE KA £ 44 (International Monetary Fund,
IMF )~ 5% 48 47( World Bank )~ % # B 4 4847 ( Inter-American Development Bank )

fEREBRIELDE -G 0 L4 EH ¥ B IE 13 (Washington Consensus ) * & 34

128 G.A. Res. 3201 (S-VI), Declaration on the Establishment of a New International Economic Order,
U.N. GAOR, 6TH SPECIAL SESS., SUPP. NO. 1, U.N. Doc. A/RES/S-6/3201 (May 1, 1974).

129" Charter of Economic Rights and Duties of States, G.A. Res.3281 (XXIX), U.N. GAOR, 29TH SESS.,
2315TH PLEN. MTG., U.N. Doc. A/RES/3281(XXIX (Dec. 12, 1974), reprinted in 14 LL.M. 251 (1975).

130 RUDOLF DOLZER & CHRISTOPH SCHREUER, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW 5 (2ND
ED. 2012).

131 Treaty for the Promotion and Protection of Investments, Ger.-Pak., Nov. 25, 1959, 457 UN.T.S. 23.
132 Vandevelde, supra note 126, at 161-175.
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AP EHE A E T @ ERIE > RARATN 1992 FAHHIAABR TR EY
BEFTHEN T FREIAREO SR > LIBITER RARE - Bl - T35
ANED . BB TR EHIARTCRBRIERE R - fkie A
AEINIIARE  ERBABANZEZEER BN RS ERAMHE o (L £
8 & & 4 # & ) (North American Free Trade Agreement, NAFTA )~ { £ /R & F1%54))

( Energy Treaty Charter, ECT ) 34 o

R AAE R E B BIT 98 T BEMIERA — FAREH &
I AR AE 05 F 38 07 # B IR0k 1% (International Court of Justice ) 2 52 MA F A+ #% (ad-
hoc state to state arbitration) Z 7 R AZE > PILFEL T » B EABF BIEEIFEpF

H 8 HRRS o

IR AT 48K B R] Aron Broches R &R Y - IA AT HRBLEF RE
BY 69 3h 38 0 o2 3 — 2N IE 69 F 0w AR A2 o 1965 Ft RARATHI R 0y (AR R B
FfLtb R 4% & 3% 24 (Convention on Settlement of Investment Disputes
Between States and Nationals of Other States)) (SATF 4§ ICSID %)) BE T
Broches #2 i #4942 48 57 B 88 MR (Procedure before Substance ) » 3£ £] 3 7 B %
B F AR F 0% T o ICSID » ICSID A&7 1966 F A% > Mk EARM S 5k
% 5B F W A& ICSID 15 & & F % g kit > HBR AWM 2 HLHBE ™ E > ICSID

MEREFREF A B ARERAR T AGFRAR > B 8B BU6HH -

B E AN E B 2 5% #2244 (Investor-To-State Dispute Settlement, ISDS )

T ICSID 24 > HBAS TG ABRBRIEY 5 5% 8 & (The United Nations

133 World Bank, Guidelines on the Treatment of Foreign Direct Investment pmbl. (1992).
134 DOLZER et al., supra note 130, at 4-6.

135 1d., at 6-8.

136 Id., at 9.
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Commission on International Trade Law, UNCITRAL ) 1 M A #4TfF 3 > X &2
G oAl B 5 T8 75 A #R R AR A RUE 0 Blhe B 48 3 B R & P #0752 (Arbitration
Institute of the Stockholm Chamber of Commerce, SCC ) ~ B X% € B K4¢ 8k [z

(International Court of Arbitration, ICC) % > HEBRH AL T XX EAS HAA
ICSID 2#) A& UNCITRAL 4k #LAI &KL > AR T e33m X BB REN

3k e

1957 445 Bl 4R 4T % Herrmann JosefAbs "3 4 JE i 31 — % B 2248 % S 4 246
R G A BB ey (AR » AR SR — Rk HoR > THBHR (&
SRFEEZER) BHRLTEHR - b E A Haksy OECD %7 1962 = JE sbf
o LEREXS SR BREARERAMABRBZ TG SZREUAKK
PB4 2 1995 4 OECD #fit % 5 22 4 6 22 31 B ¥ — ¥ et € 3R 0 300 1998 4 Hh &
Fr et T % 1% 3% & & ¥ % (Multilateral Agreement on Investment, MAI) 2
HMAGEEATAMEREIERE  MANE S RE O 2RO RY - ZEX
HOARERESAEBS W > MRBREGEALE > BT EH KM -

ETREABRALGERGAERER AR R 70y 851 E & (Bilateral
Investment Treaties, BITs ) & B & & % # & (Free Trade Agreement) W 2% & &
oAb B BEEE P B HNBRIR B AR BRER T AR TL - &
Bt 2 B H) R 08— RS AR R A BT AR A R A R B AR TR

FEM AT AR IR SR -

1990 X% > R4 ICSID K EAPRBE AT > BB E LA EMH4 K183
Fa o PR o AP R E ey F BT B A PR AR e B M E (ad-hoc) » R BIAb 2 Hh 4 B R
ERATARRKRIRAR LA SRBABRKELERSEE P olbeyFa - 5458

137 1d., at 8-10.
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1 A8 ) (Jurisprudence constante) PR p ) T #4517k (de facto precedent)
A CBREAREGAARD  HEEH LHBREEHEATERE N -
b B BRGNS E R R o ARG S BIT RXAFTREBEREZNLE T &

F WAL 0 MIER K51 RAY RAVET — BRI R R B B

Bl IR B mEE XM A5 H B R 2 M E B 2 R 09260157 ~ AP 8544
8 7R B 140 ~ A 3% | B A AR AL LR — B M4 K > UNCITRAL T 894% B A4
B 2 F M a b B = T 4F /) 4 (Working Group ITT) 7 2017 4B 4 » ¥+ ISDS
JEPA % e R et 0 E A IS IR AR SRR B — Bt Ao ST IR ~ AR B
RERMZME - FZHABFRA > A b RXRMEZ B ARRAERRLE

ETHANBREMATSIREZ £R -

F = BERERAIREERRRAIZESL

"#% % (investment)  # "#% & A (investor) 89 % RAXF % B W & F HE A1
A AR B X GE 0 B LR AR 2 AP R H F R AT A B M (Jurisdiction) ©
3% ICSID N4 % 25145 1 A2 R » ICSID &) 535 A kb £ A WME—E B

BEMIIRZFAEF 3w BARBGEGFHRZ —07 —GHBRZ B REAEAE

138 Id., at 11; See Andrea Bjorklund, Investment Treaty Arbitral Decisions as Jurisprudence Constante,
in International Economic Law: The State and Future of the Discipline 265 (Colin B. Picker, Isabella D.
Bunn, and Douglas W. Arner eds., 2008).

139 See e.g. Kyla Tienhaara, Regulatory Chill in a Warming World: The Threat to Climate Policy Posed
by Investor-State Dispute Settlement, 7 TRANSNATIONAL ENVIRONMENTAL LAW 229 (2018).

140 See e.g. VanDuzer, J. Anthony, Enhancing the Procedural Legitimacy of Investor-State Arbitration
through Transparency and Amicus Curiae Participation, 52 MCGILL LAW JOURNAL 681 (2007).

141" See e.g. Michael Waibel, Fragmentation in International Investment Law in Julie Bedard and Patrick
W. Pearsall (eds.), State of Arbitration: Essays in Honour of Professor George Bermann (2022),
https://papers.ssrn.com/sol3/papers.cfm?abstract id=4052586.

142 Columbia Center on Sustainable Investment, CCSI and UNCITRAL s Working Group 1II on Investor-
State Dispute Settlement Reform, CCSI COLUMBIA, https://ccsi.columbia.edu/content/ccsi-and-uncitrals-
working-group-iii-investor-state-dispute-settlement-reform (last visited July 9, 2025).
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B Rm o SR THRE  REAEN TR HTIRE A AN ICSID
N E S ER2BZIRETY  LHEIRETACKEARAREA > HHEIZHR
FEETHSTFHRXIER SREETH L FE AR AW T I E B AP R A2
HMEARTEMALR -

AXRTHRNBAREHE T#%E A THZETA) RE > BB RAAL
HHZEM AT HRARKZEET "H/E A TBREA, 224

MRS BELHARBRE REREAAT 4EFH(1)BELMHBE(2)

[

—fERBMEE S (3) BHATHEBSZIAAREAN (4) BBELIALTLEE
S35t &5 (5) R o b33 b4 B4R A 4% B #1235 4% & (portfolio investment )
BhEMRBAER Ao HABL, M - ARABKREETEARZL "H#E
B 0 A B PR B R R AP SRR AR AL BT EHA AR R X F R A & F #5# (jurisdiction )
B BEABNERZFmATAR "&E Al m T RET HERE-AR

B4R B ok T e R 4 AR AR Z 34, -
F ICSID A3 kAT &K TR E | i c BRIV REAF BT R Z F35

AEBWTHRE HAAESRRIBL BB 2R RRAZE

E

EREATATEWICSID A E 25 ERHBZIRE F= FESFHATEN

EERBTWHEE FAHAERZIZE b7 EE E (double keyhole approach ) » Bp

143" Convention on the Settlement of Investment Disputes Between States and Nationals of Other States
art. 25 (1), opened for signature Mar. 18, 1965, 575 U.N.T.S. 159, (providing that: “The jurisdiction of
the Centre shall extend to any legal dispute arising directly out of an investment, between a Contracting
State (or any constituent subdivision or agency of a Contracting State designated to the Centre by that
State) and a national of another Contracting State, which the parties to the dispute consent in writing to
submit to the Centre. When the parties have given their consent, no party may withdraw its consent
unilaterally”) [hereinafter ICSID Convention].

144 DOLZER et al., supra note 130, at 60.
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S

EEF A ICSID R F F KL EM /AT > b Fm REBAFEEE RS 5%
Bihewih B E > ZLBMFE ICSID A& a8 RAAEMG - B9 ZH A
UNCITRAL #&AA] > ZBRAAF —REERA > LR FAANE THRE O
# % UNCITRAL ¥ #R Q143 5] RE R BB W 205 > AP REAE R ZBK R

HhErH TRE TR -

R IE A BOLFETEY > AT =7 X G AP REAIR TE— EFRIR
ZHEAMETFRAMEH THRE AR M BREEEGRELMNIEONL K
( Vienna Convention on the Law of Treaties, VCLT ) % 31 ~ 32 1k A1k £ 4% ;
R BBBARRENE T H R T HMRFNE > B (1) BAEA ~(2)
— R~ (3) — M RA (4) #HHERELBB R Z AR W R4 Salini
V. Morocco % F BRI > % X3k A Salini £ (AT 4% % Salinitest);
HEZ B FE-ERAERY AXEL 0 BT A% F A3 (dualtest) 147 b
FI 87 F X T A+ 2282 Biwater Gauff'v. Tanzania % ¥ B3 17 3% E ¥ 4% & 32 % Salini
Test @BAMEAL » 5 & B R T AR R W) A% F X & & 3Lk Salini Test L& *
Ft #3878 %A Salini Test 18 % € R B Z IR 0 #AP 22 & Salini Test 4

A EEERET  HREZL X RETHRIULGHES -

MEBRFELIREMEXRAATER T RE  HR?ARAHTFTRAFTRL
REHRE T XTHAATHAE F— BREW L GMILHAEET & (every

kind of asset) #&=*F2 » Mt E— o R E XN FE > B AGAHRE Z T

145 DOLZER et al., supra note 130, at 60-61.

146 Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, ICSID Case No. ARB/00/4,
Decision on Jurisdiction, §f 50-58 (July 23, 2001).

147 CHIN LENG LM, JEAN HO & MARTINS PAPARINSKIS, INTERNATIONAL INVESTMENT LAW AND
ARBITRATION: COMMENTARY, AWARDS AND OTHER MATERIALS 276-277 (2d ed. 2021).

18 Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case No. ARB/05/22, Award,
09312, 314-316 (July 24, 2008).
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PR BN R AREE L 0 HACMEERRL RPN T XER TH]E
1495 fol4m ( Lo A — & @ & 47 0 B £ 2% F 1 € ) (Agreement for the Promotion
and Protection of Investment Between the Republic of Austria and the Kyrgyz Republic )
PO = HERBARBIENHEAXFE (closed-list) > A5 & X oy FFERET
RATHLE » BOEAZF R LA 231 & IR B4 RL R W R OIIRE - fldo

NAFTAD! -

R AR BWMERICSID ~& ¥ "3 E | —F RS TRAMG TR P HREY

CRE AR AR ) S R SR E A R

BITEE -
ok ZEA

"THEA HEERNICSID 24 E 25 5F2BREETHERAREA
SHHE A B 4SBT ABEY B ARAT S BT S 0 kA B AR R BT R CE R
Z 3| Bk N2 3EM# (incorporation ) 2% E %48 ¥ 3, (principal seat) ° F 3, £
BHBRBREREBHAIABRBZEALZ BB ZZ T ERRLRER
BB BRI ARE > 8RB h MR L BB 2R E K F ICSID 24 F 25 15
%27 (b) #BE AHFBAGHR—FTREZZA HFEH LR RIEH

EHHEFZRET BRSBTS AT 2 o0 B ]t —

149 Organization for Economic Co-operation and Development, International Investment Law:
Understanding Concepts and Tracking Innovations -A Companion Volume to International Investment
Perspectives 49 (2008), https://doi.org/10.1787/9789264042032-¢n.

150 4greement for the Promotion and Protection of Investment Between the Republic of Austria and the
Kyrgyz Republic, Austria-Kyrgyzstan, Apr. 22, 2016, entered into force Oct. 1,2017, art. 1(2) (providing
that: “investment by an investor of a Contracting Party” means every kind of asset in the territory of one
Contracting Party, owned or controlled, directly or indirectly, by an investor of the other Contracting

Party...”).
151 V ANHONNAEKER, supra note 2, at 94-95.

1532 1CSID Convention, art. 25 (2) (b), (providing that: “[...] any juridical person which had the
nationality of the Contracting State party to the dispute on that date and which, because of foreign control,
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FeZ P1AR - FERIBY T AR T AT R FI B NTEBRZHRTEE RIS

R RRAXBAERB HREZREA

\\\

#

AL HEWEGH TR E ) MIFHAE B EE (every kind of asset)
FRZ > RAXHKKXFE (closed-list) > AEE KX ey F EAE T RMFHRE >
ERWZAR B W AR — T X TR 4% F 0 Akt (shares) mF » R A

AN BT HE R ERA XEATRE BN HREA
B R G R AR E W R PAAREZIE A

%R R E W R BRARRARR T AR B R 4E M5

P LMy I T oo BRREHERNERE "2 E ) BN THREA
e s — R THEAA R THRE ) RRHERRMBRE G oK
B PE—F  NIRE WL PR XK AR LB FIAE > 7 B AT4E IR RT3
HEZ AT AR

B T biliho sboAsE X MRAEMER I > IR A & EFREEE > ¥ EHE
B Z % B W A AR SLIRE M E A F3R o Blde o i R AE M0 (expropriation ) 5

BRI R R A REMZIZA 0 B3] L FAN S B E B X BT S
B IR R A AFETRFERME ? X KLk NAFTA % 1116 4585 1117 #693%
o B N6 EAFREARE FBERMFR MF 1117 FA AR

BAREATIES 2 B FRACH R R RIETAM ZEHR AT A IR R BT

2 THEWE ? ST 4 Al it 2

the parties have agreed should be treated as a national of another Contracting State for the purposes of
this Convention”).

153 DOLZER et al., supra note 130, at 50-52.
154 See VANHONNAEKER, supra note 2, at 95.
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B — 2k AR Eb ) PIA% H AR R 3E KA 2 TR )

REWERRA LR G ey KRR AR B R RRAEE PR
BRI AN H A T EBVF R KD~ WehI AR A4 24731 B AT{EA 1%
D AR W A KA LR AL A R 10% A EZ R do £ F R R Ao
BT $1 38 AR e B BT R BN AR AR i AR A B 2 W & (Agreement
Between the Government of the Republic of Turkey and the Government of the
Republic of Azerbaijan on the Reciprocal Protection and Promotion of Investments )
g — R T BB ARG TR R R BEME A D

Aanzt (10%) 2&%E > B R EZARRE -
B K EHZMAXAFE PO IET

PREWMET X B HAZEAFT 8 0 £F5 @45 0 -F N EHE R F (fairand
equitable treatment ) ~ 50 % 4R [E 292 2 & A (full protection and security ) ~ 7R 3 4R,
J7 B (non-discrimination ) ~ £ W Br4# 1§ ( Expropriation and Compensation ) %157 »
12 4 3% B Wh AL 7K (expropriation) & 2k 42 B AX R0 R 7] 45 Bk R AL FAEN %

BRI EBBMAT AR EE > WAETRSE ISDS UK R ?

£ ECT % 1345 % 3BMIEZRRE T AL TREMIZRE S & T AF

B | BB ARES {2 N N ERRE R AR ART A RZY TRE

155 1d., at 98.

156 Agreement Between the Government of the Republic of Turkey and the Government of the
Republic of Azerbaijan on the Reciprocal Protection and Promotion of Investments, signed 25 October
2011, art. 1 (providing that: “However; investments which are in the nature of acquisition of shares or
voting power through stock exchanges amounting to, or representing of less than ten (10) percent of a
company shall not be covered by this Agreement”).

157 DOLZER et al., supra note 130, at 98-212.

158 ECT, art.13 (3) (providing that: “For the avoidance of doubt, Expropriation shall include situations
where a Contracting Party expropriates the assets of a company or enterprise in its Area in which an
Investor of any other Contracting Party has an Investment, including through the ownership of
shares”).
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R TREAL FERERY mAAAERE TRR, X TRM > EREHETTHE
#) & &) B 04 8 BB RN AR R A B AR AR AE PRI B IR 3 7

F Ik oo (P A oy At A i ok 8 91 5 SR 7 2 BURT BT /M 248 B4R E 4%
& e9 1 € ) (Agreement between the Belgo-Luxembourg Economic Union and the
Government of Malaysia on Encouragement and Reciprocal Protection of Investments )
FAME 2B T E@mAFT B — AR RE 1155 2 ZRBEAALAR
NEA BN BAE BB — AT Z B R R S| BRA %N 8 XA EE 4 & T JEAE
PR¥EERRBMZAE > L ZHRENERANZNGIER | SRR AR
R R A AR R E TR Z AR -

AR LHAE XA FZARE A ARER A B ) & B DK I R 69 B AR AR AR
A ZERE A A RRHEERL XK ISR GREEERGBKITS > HKR
& A7 #£192 (contrario interpretation ) > BPAE AR B E R T » B R A AR H A &

159 ECT, art 10(1) (providing that: “Each Contracting Party shall, in accordance with the provisions of
this Treaty, encourage and create stable, equitable, favourable and transparent conditions for Investors
of other Contracting Parties to make Investments in its Area. Such conditions shall include a
commitment to accord at all times to Investments of Investors of other Contracting Parties fair and
equitable treatment. Such Investments shall also enjoy the most constant protection and security and no
Contracting Party shall in any way impair by unreasonable or discriminatory measures their
management, maintenance, use, enjoyment or disposal. In no case shall such Investments be accorded
treatment less favorable than that required by international law, including treaty obligations. Each
Contracting Party shall observe any obligations it has entered into with an Investor or an Investment of
an Investor of any other Contracting Party”).

160 Agreement between the Belgo-Luxembourg Economic Union and the Government of Malaysia on
Encouragement and Reciprocal Protection of Investments, Belgo.-Malay., Nov. 22, 1979, 1284 U.N.T.S.
165, art. 4(2) (providing that: “Where a Contracting Party expropriates the assets of a company which is
considered as its own company pursuant to paragraph (2) of Article 1 of this Agreement, and in which
nationals or companies of the other Contracting Party own shares, it shall ensure that the provisions of
paragraph (1) of this Article are applied to the extent necessary in respect of the shareholders of such a
company”).

161 '\ ANHONNAEKER, supra note 2, at 100.
12 R\ BT R RAREZ T R — 0 PR R EAIE LA AR T e R L% R AR T 6948
JSc R TR @ ARG R E AR E O EmAE R B RIERA T hA

FE (k&2 HREFEFERBER  FEF A wROAFENA B X~ EERIER
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B X5k BAE BRI BB B R BT IR R AR ARG A 5 8 £ 5K!6-

AR4odd 0 % BAX B W 2 3 RN E B R R R ey A R E s 0 B
WIRE o b2 AT X XEAEN MK EHRAE > MmARTE — IR Ei2 R
WA MR ENKREWMEZRAET AT AHKRE —HREIAEZREINY

AR B2 R

B BRIV 2 Pk R R4 R

H I E W AME IR & 1% B AR A 4o NAFTA % 1116 145
MEILE AT B T L BRI BIEFF > 91 NAFTA % 1117 AR EAREL
FTAESERE BRI B BTERRRETRARIBERLF R BKE 1135Q2)(a)
15 B (2)(b) i Z AR 86, » % BEAE 1% i A B 2 8] BT 195 o [ NAFTA R H 4124 £ 2w
# % (United States-Mexico-Canada Agreement, USMCA ) 4 > 4 &b F AR R A% %
& F I B W TR NAFTA % 111646 & 1117 thA8 2 REF X » floky

Fl ¥ B KR F W) BB W E 1 (Agreement between Chile and Japan for a

HArE > BARES > 202207 21 0 B 64 (2002) °
163 V ANHONNAEKER, supra note 2, at 101,
164 14 at 102.

165 NAFTA art. 1116.1 (providing that: “An investor of a Party may submit to arbitration under this
Section a claim that another Party has breached an obligation under: (a) Section A or Article 1503(2)
(State Enterprises), or (b) Article 1502(3)(a) (Monopolies and State Enterprises) where the monopoly
has acted in a manner inconsistent with the Party's obligations under Section A, and that the investor has
incurred loss or damage by reason of, or arising out of, that breach”); NAFTA, art. 1117 (providing that:
“An investor of a Party, on behalf of an enterprise of another Party that is a juridical person that the
investor owns or controls directly or indirectly, may submit to arbitration under this Section a claim that
the other Party has breached an obligation under: (a) Section A or Article 1503(2) (State Enterprises), or
(b) Article 1502(3)(a) (Monopolies and State Enterprises) where the monopoly has acted in a manner
inconsistent with the Party's obligations under Section A, and that the enterprise has incurred loss or
damage by reason of, or arising out of, that breach”); NAFTA, art. 1135(2) (providing that: “2. Subject
to paragraph 1, where a claim is made under Article 1117(1): (a) an award of restitution of property shall
provide that restitution be made to the enterprise; (b) an award of monetary damages and any applicable
interest shall provide that the sum be paid to the enterprise...”).

166 See e.g. Agreement between Chile and Japan for a Strategic Economic Partnership, signed Mar. 27,
2007, entered into force Sept. 3, 2007 [hereinafter Chile-Japan EPA] Art. 89(b).
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Strategic Economic Partnership ) ~ /v & K-SR B &£ &6 & F 8 F 5 # &£ 19

( Comprehensive Economic and Trade Agreement )

12 NAFTA % 1116 1582 NAFTA % 1117 1&893%3t B &9 A1 > £ 5 A FREER
R PR MEBEE A AEL R TAPRE &4 R M otk X 238 B a4 -
FRATREA T BN REMPRERHILTA T A -

NAFTA = @4 B £ B & GAMI £ PR ESHE R Z (submission) ” £
% NAFTA % 1116 54 AKX BEAMZOEABEBE > MmF 1117 5k AR
EFRAHARANANZAITARBZAEAXARMBEBRENHEH LR HMHIB R ERIER
# 18 NAFTA % 1117 A RIRIZ > o sb A BN RIEABR NS RHEAZHES > TH
ESBRZEEAE N RAEEMBERZAZAZE ° GAMI & A0 Bk R &A%

NAFTA % 1116 53 K > M REH LR Z A T8 -

18 GAMI EAP e RN ER I ER > GAMI & A7) B % RE 7T #% NAFTA
#1116 1442 H 423719 B A 4% (directness) B EMH A 0T > BIFEE BB K
ho 3t X B 5t A — M8 A AE B PR AT B 0 T 458 F B b X B 69 4T A SLIE IR ALY
BEMATARAYRRMG HEZB TN FLEAFTRATHELRRIZHA
S FEHE B0

167 See e.g. Comprehensive Economic and Trade Agreement, Can.-E.U., Oct. 30, 2016, Art. 8.23(1)(a)-
(b).

168 GAMI Investments, Inc. v. The Government of the United Mexican States, UNCITRAL (Submission
of the United States of America) (Jun. 30, 2003) [hereinafter GAMI Submission of the United States of
America]  14.

169 See GAMI Final Award,  37.

170 4., 9 33 (providing that: “The Tribunal does not accept that directness for the purposes of NAFTA
Article 1116 is a matter of form. The fact that a host state does not explicitly interfere with share
ownership is not decisive. The issue is rather whether a breach of NAFTA leads with sufficient directness
to loss or damage in respect of a given investment. Whether GAM can establish such a prejudice is a
matter to be examined on the merits. Uncertainty in this regard is not an obstacle to jurisdiction”).

49



4 Bilcon £ F M MEVARIEZERAZ EZEARSHEIR R X5k REE
FRE N7 ERRAER . £ 1117 15893%3 B R ARFHREAREKRK
BB PSR M mAEIFIRE AT R ST AR K ER ) T 2 0 BP Bilcon £

HHREFRERZ LA -

© B8 Bilcon FAP MBI Z MR AP REATHAEH PG AR FRE RNk
MESRFE G & 1T AR ENZAATREEEREM O ABR
FREEF ZBEFOREAEIVE QAR RRBEATHRRE > SHAXYE
N ZIEREE RA B KABAR - KR SAREIEIHARETETH Mk
RAIEFZILR » # NAFTA % 1117 #6935 » Ran@ OB &R RF1E4HX B
B BT 0 B X BRI ERTHE 11745 GAEFHREAFHAS 1117

ko ERRAMEA K -

BR L PR A HR R B AP B 9248 2 B K1 # NAFTA % 1117 4% & NAFTA #
1116 2 M Bk MBEZ T BEEA S AT BAF T RS HAREZRE
€ A PRGE AR BRI 2 Bod o X R A4 b8R8 Rk B 2 b IR R s R 44148
RERE

%2k UNCITRAL # =T N2 4R B— B RIE3RAMEAT 24 2 83 b

S HRBEHTHNRERTE L ZARHE RAFBIE RASIRIL X XK AEMKE
B[S B > ML R 73 5 % R by HE S0 B X A% B AP IR EE H BRI el R R
W b R EE ) T % R A 5 R du B 2 AR B IT R E AR AT AR o

"' William Richard Clayton, Douglas Clayton, Daniel Clayton and Bilcon of Delaware Inc. v.
Government of Canada, PCA Case No. 2009-04, Award on Damages, Y 388-389 (Jan. 10, 2019).

172 V ANHONNAEKER, supra note 2, at 133-134.
173 See Arato et al., supra note 3, at 244 (2023).
174 Id., at 102.
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#2019 4 > UNCITRAL % = T4/ @ § A% R & B8 R R 4T A48 R 23 MA
ISDS 2 THeeL ¥ ¥ » A E R 69N XA+ R EHLRA R - BRRRKR
GTPEAR R R REH) LT 0 A ISDS T A 895 K 0 12 ISDS 47 k A A BA#E T R, 0 3L
RIB Ao L35 BEBBUF CARE 6 F 7 Hobir h H 5 RAEMWHE KK
RGO R TN A X FREAN A EH RN RS TR
HEBEBEFmBAZRFERAMETHE 82 — RN RERBRBE S ER
&~ Nal ka2 iad > BT Ll TAE AR HAB AR Bl ik
B HIERLRZAREAZE - REMIBREBEH AN EHA - HeIE R i
RMA -~ N8 - BRAEHPAAZBEADY RAMBRAEBAE=FTEL2HA
176 o

%

#£ 2023 4% UNCITRAL # =T/ a2 22 £y > ZEEZHBERE
B2 ZHAL BRRBA LETUA S L ERAANABRBARBERY 8
B EREERL AN E AR ERN A S RN I X EEROERF
KRB E BB AT 2 85 AR 2 (adenial of justice) B » 44T A T & & £

R MZBMAEHRETRAZ -

175 U.N. Secretariat, Possible Reform of Investor-State Dispute Settlement (ISDS) Shareholder Claims
and Reflective Loss, at 5, UN. Doc. A/CNY9/WG.III/WP.170 (Aug. 9, 2019),
https://docs.un.org/en/A/CN.9/WG.III/WP.170 [hereinafter U.N. Doc. A/CN.9/WG.III/WP.170].

176 Id., at 5-7, 9.

177 U.N. Secretariat, Possible reform of investor-State dispute settlement (ISDS) Draft provisions on
procedural and cross-cutting issues, at 6, A/CN.9/WG.II/WP.231 (July 26, 2023),
https://docs.un.org/en/A/CN.9/WG.III/WP.231 [hereinafter U.N. Doc. A/CN.9/WG.III/'WP.231]
(providing that: “Draft provision 10: Shareholder claims 1. A shareholder may submit a claim pursuant
to Draft Provision 3 on its own behalf only for direct loss or damage incurred as the result of a breach of
the Agreement, which means that the alleged loss or damage is separate and distinct from any alleged
loss or damage to the enterprise in which the shareholder holds shares. Direct loss or damage does not
include diminution in the value of the shareholding or in the distribution of dividends to the shareholder
as a result of loss or damage incurred by the enterprise. 2. A shareholder may submit a claim to a
Contracting Party pursuant to Draft Provision 3 on behalf of an enterprise of that Contracting Party,
which the shareholder owns or controls, only in the following circumstances: (a) All assets of that
enterprise is directly and wholly expropriated by that Contracting Party; or (b) The enterprise sought
remedy in that Contracting Party to redress its loss or damage but has been subject to treatment akin to a
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o BERREAFRTHEZIRRMS

ERBREET RRARARBAGBEORERERANBER  hEH
JRA]EJB 7 3 S 2 A P9 B A 3R T A AR 60 B R SR AR S 2 AR E
B -

b BB RN B A TR R R R P A AR IR B AR > X
R E W RO IRAN AL RAE A Z S REMEA R AT E —H XN
RAIA B ARAHEMA F35 0 THEARRIEFEITHEZRIR S EAMFREZEE
FIETF o AP BEAFRRERRAIAK > AR RBAAL RME > AT &

Be i AP B 2 HIBT - LA B R BRI B A RBN M SR RE -

$—I8 ORI REHEIR KPR A MR

B RAE B S B B AH AR B T PR T A% 2R AMAD 2R N E
FRAERE MREFRNABALANSEMLOEBERET > BN B EF R
(indirect claims) * A BARHEEZL AERZ » BMRA ERAHMBBEETNE
#3 R (direct claims) » # 8 3E3H > & FMAN X REEKRF RS > BHA LA
EE LR L BRI HURME AP HEE X FIETEE 0 AR EIRR AT 5 —JH ey
WA SNE & RRAMEBRBIRE L THEAS REE22F EHT -

W Gas Natural B > FTARZE ETRICEZIIEFRALFT T EFAEZZIRR B
EFRAR AR B RZ G SR EIEF O BITIRER LA S HRA T2 N BEEERR

BRRBHEERBA NN ZHEA AP REDAHRE TR AR E B N B LA R

denial of justice under customary international law. 3. When the Tribunal makes a final decision in favour
of the shareholder in a proceeding pursuant to paragraph 2, the Tribunal shall award monetary damages
and any applicable interest or restitutions of property to the enterprise”).

178 See Id., at 137-139; See e.g. CMS Decision on Jurisdiction 9§ 68.
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YR RFAREZBAEAFTIRIEZ NBERG W R X BERFEH - EF @
BRE R ERBEEREBROAOFAEZARKREN S REZ R —HFHEB R
A R R B TR R THRE 0 #IZ ICSID A R A EHE SR T

FZHE% IPEAMKRBEARARIZEMNRZ & FA#EK (standing) 179 »

# CMS Gas Transmission Company v. Argentina £ % > £ B /A3 CMS A
#3E R R £ 8] Transportadora de Gas del Norte ( SATF f§#% TGN ) 2V # Ak R >
FRALLLBI € % 29% > TGN 7 1992 FFTARE R A RE XA FALBERR > £k
BREAFH RS M (License ) RIERAKRAMEEFR cCMS #H £ B —[TIREE

B EW T E ICSID #AMFE @ ERMREZE CHABM TR T EEEER
A

FEIEFRE AR L R G RLRAF  RAAFHRRGZETHEMA
BERE  ERTRE MW TATIREZ AT RN EFABERE R -

WEBRERAEFRELT M (admissibility) > A7 TGN 45 & 45 37 & % 3
BayHE A AR CMS ANV #HIER » CMS NAE F X5kt ARSI
KoMIEABRBEARZOABR T JEEH TGN BAcst B TR EF R
181 3% fu3F CMS 3 H P74 4 69 AAE Ll 4R M2 3 » sb R R R b % &
FERZMARE BT 2 3% TGN HFTARIEE R Ao B 138 0 CMS FE 48 # 3% A0 2
W3R E B R SR AT B3R M B4 R A SR X 88 S B 4R S oE KA

1820 CMS R 3&3EE sk X IR 94 #) > JE TGN Fi A ° M~ CMS K& ¥ TGN &9 &

17 Gas Natural SDG, S.A. v. The Argentine Republic, ICSID (W. Bank) ARB/03/10 (Decision of the
Tribunal on Preliminary Questions on Jurisdiction) (Jun. 17, 2005) 99 32-34.

180 CMS Gas Transmission Company v. Argentine Republic, ICSID Case No. ARB/01/8, Award, 12 May
2005; CMS Decision on Jurisdiction, q 18-21.

181 CMS Decision on Jurisdiction, 9 36.
182 CMS Decision on Jurisdiction, § 37.
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183 o

A 4% L 30 B A Hb X B 2 3 3R BRI A X 18] I T S O B 3 EEAA R AP R

TR BRI AP G L R R

=y

PR D B AT 4 B8 4 > FTARIE N B ~ BIFRJE ~ICSID 2 R A ZE

and the Argentine Republic Concerning the Reciprocal Encouragement and Protection

& oy

of Investment ) ¥ J& 3t 5 3% o

B REEHA B ARG A MR R E W E > EITAREN R L &
Ho BT BREENBAZIHE > FIREFET R T ASHREALT » 514
RT@Fram@RA, 1S AR ERKRET HERNBERBRABLELETR
BB AFERBBEZERBANIERER > JEVBR R EmEB A MR
o Pl BRIEEN THRER OG0 MARREGTHIINRBZLEE
B ERFRAESC . B ICSID At AH "THE ) —AEEER RERAENL
R RANR - BRTELNER AT R T AMMNESRETHTH &%
B R AR GIREUR S R ey AR I8 X E AR A #R i 2 H T &
EHZFERREAR  ALEHTREAA SRR FLAF - FLEEHS
BB e BB AL AR AR R HEEERE B FLAH
FHo bl 2 RGN R R E R E F B AR RIS B AR RAF

BN E BRI R A RERG SN (AE —FIREEER AW

183 CMS Decision on Jurisdiction, 9 40.
184 CMS Decision on Jurisdiction, § 41.
185 CMS Decision on Jurisdiction, 9§ 42.
186 CMS Decision on Jurisdiction, 9 46-48.
187 CMS Decision on Jurisdiction, 9 49-52.
188 CMS Decision on Jurisdiction, Y 53-56.
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) B Lanco & TR IL LA » P RHIEE LR F AP REF BT A D E > 5k
(FE—FTREESEBRETWH ) TH HXE WREMETELL AT L EBE
BAZNAR RAE 3 0 %W R RAGOA > RAREZ AL ROLJATRA 3] B IR ZIE 54 R A
% B R H AP BIARIE R A S ICSID N4 & (FTHRIE — £ B A3 B T )

AEZ D BAR CMS B3 R A4 (jusstandi) '3 -

RWIEHIER ~ DB R~ PRIERRAS) > MPRE—BRA THRE PR
M AU &R — &M 5] - LUR AP JRE HHbeR AR A BT - P D B R
EHZNBY  MARB B REOEF— FIRHAE AL E R R E Fm 0 AR
seAR s BB b BTG » B9 RAPERE KRB 542 R R AR LL A
HRIXBEHARRMN > i E R 256 A 4o f] 2 B0 F & 058 RoF o> (245483

MR BBBF AR R E T MR R -

B ER PEIRAEATAE 6 PIAR B IR IR R 2 45 BR b Ap) &

W Goetzv. Burundi & F > ¥EIRA B FEHIRL R © 6 AL tb A B i R A& 3% 38— il Bk
A EBE B2 %3] Affinage des Métaux (AFFIMET) 73 £ B i 477 % 7%
B R ERM AFFIMET # F2 % ¥ 8 A8 % 5 & (free economic zone) ¥
4% > 4 AFFIMET 85 FXRAFA XA S 6 ML AR RZF NG THy 8 &
® ISDS & KBH > X AFFIMET #4847 1,000 & » 3% 6 i b o5 A R AT 45 2 %
Tt 3t 999 !0 e RAREF M ER B R FRMBREHAFZIEEHRRTX
B R E TH RHHIRAA R A RERABER TR
Z H BT R RAME e R X BB F 25 AR R BT X RHAARAE»

HBRE  EFEUAEAZL ZRRARENR MIERETEREAZILE FEFHER

189 CMS Decision on Jurisdiction, 9 57-65.

190 Antoine Goetz et consorts v. République du Burundi, ICSID (W. Bank) ARB/95/3 (Award), 9 1-18
(Feb. 10, 1999) [hereinafter Goetz v. Burundi Award].
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WBAHAREZREAN  HREHRAEAR TEM RV HRZ 0 FIET R 3 6 iR

AREIEIFZ AR RAT A > T IE AFFIMET!! -

AV BRRARBIERZES T TFRTERBAFREN T EH AT 23T
M FEEL  FEERRRERE T ROIERM - £ Lancov. Argentina’* %
¥ » Lanco International Inc. (Lanco) % % B/~ 3] » HEAF T FARZE 3 5]
Terminal de Contenedores S.A. (TCSA) B 2% 18.3 #9 ik » TCSA BAFFTAREA
EHEH LA E S o 25 EEREEH > M5 P13 (concession agreement )
85 4 7 645 Lanco'® ° Lanco £k E B TARIEL T TCSA B9 F5 F1E 22
3% 3 TCSA %A 8% ¥ Lanco % % ICSID F K% o TR 2 £ 7k » Lanco
5 B BOR 0 # TCSA 23R E MM - A RERs  F— (XA —
R LR AR ) HAZ KR RAF LR  TENRFZBEER -
AMEMT REAWMTERBERIZEALEH NN AR REIEMH X RAF
H % BB Ay > $4# Lanco ¥4 TCSA B » X 18.3 Ak BP T34 € Lanco A (£ H
—FTREEF R T R) R R/ AAY # = Lanco REH A TCSA
Z B BARIE( E B — FTREEZL TR ) H % F & K TH#H3H Lanco
TE AR E A TMRIE Lanco SLITIRIE BUR H 3T X5 W AT A 2 2 A
A BAPRER A Lanco AT ERIMATEREN G A TCSA BAHEZ
BT A A 0 I &35 Lanco ARIE %4535 W3R AT AT Z AR E By HE A1195 ©

A RREERBEENF— FHREAMME B AL E F3% Surfeit Harvest

191 74, 4 89.

92 Lanco International Inc. v. The Argentine Republic, ICSID (W. Bank) ARB/97/6 (Lanco Preliminary
Decision: Jurisdiction of the Arbitral Tribunal) (Dec. 8, 1998).

193 14, 95.
194 14, 9 10.
195 14, 9 11-12.
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Investment Holding Pte Ltd (Surefeit) v. Republic of China (Taiwan) &'°¢> x4 B 2017
FHBARMTBET ARXEESETHER  BAZHE AEREGANE
RFF > MAHZLLEETEMY BRI EASIBREL  BRESEFRER

< oy

B ¥R R X F AL ] — 46 T XA RIE R XA AP e R 3K

PR A Surfeit & 3 k2 B R A 2015 FILERQP S 1300 B it

E\»\_\n—

R 5 MIGEAT &M e RIE R A RG] (R THBENE) ZBRE RASES
SZAEE o L2015 FLHATARMKENE  AEFROE LI LT BITRE
BB 5% 0.01198° 3% ASTEP & B % 9.1 41 Surfeit RiF 4 &3 &2 f
AL EMEREZREAN - £RARRAET > DEBER Surfeit FRFFH
LEMATETRENE X 0.01 > HEREF REFAEN S H 958,51 &z
G0 MEMEX REPRETH—F > £ ISDS A EREDKAMZY

e o B E5RAB FREME X T AE o

196 B2 FMHREHALHEKRB MBI K BIRT (ATHAE T He ) SEHZFE > 2005
F 5B BB A B £ Rk O RN BRSRAT RABAL 0 BT A BERAT R R A TN RERE
A RAFEAHBARZ S AMBER LW E > HEIRHE G LF A REREABRFELRZLEE
o EMERIIFRLIGFHRARBTZ OIS > S A ENMEIGEHT > &
#2005 ~ 2008 B 2011 F 3% B 2UE ¥ AT B FE R 0 2014 FHBERRF XIFE ML EH
EMAEREHPACBITZIEHE - EM LA BRENRARESFHMBEMRALRF R oM
FRAER T HEARS BB LN RMHANBEIF EH L RREAASESRGE
FERR ) XRAMBGE > BAE KRB ERME - 3387 Surfeit RAP TS RERE > F L
£ IGh NERVBERRPBET AR ZIE > b4 2017451258 -

197 48 B33 7T 4% © Chieh Lo, Surfeit V. Taiwan, A Claim Too Ambitious? An Assessment of
Taiwan's First Investment Treaty Case and Its Implications, 12(1) CONTEMP. ASIA ARB. J. 71 (2019);
w&iE (2017 ) GRERZEH L RELIZ FR EMBREZLHHMMIE) 0 R 102-
114> BIBUe KERFETHRYT 5L AR ATAMAERI

198 Lo, supra note 197, at 76.

pe

199 Hhyk 2K S B APIRERE HRABEEREH L 2013511 AT BEE B
9.1 45 TR B HIRE AL RME AR RIEH > LER TR EEETE HBRE2HA T
KRB (b) By~ R RELTBFERMZ X G EFTERMEH .. -

200 & ¥ A BRI A RG] (2015) 0 2015 ¥R HEEREET B 40 @
https://www.taishinholdings.com.tw/tsh/responsibility/files/CSR-report/2015-CSR-report_c.pdf °
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MA@ REF R E4 0 hE R EHRZEF - (XMH
FRIEAL NG ) REBIES MBBREG O FRIER AN FALE TR > LB
PRI NG FFREBTERBEAN AT A THAE —BARAARERBAXRA
NEEH—SRIERERZ RO BEEEAARLETEREAN BREFIMZ
NE) Z A LA AP RER A ERANBR B W RH THRE X REEER e
PERNRAEBZEA BEmBHEFAEE SPRESHEI T RELE S BIER
REBFTTRZI MARBE NN RAFTHRANATHEZIEEXEA B

FFBRAZRBE XA BRI ERZA AR T IEHIH 2 BB

Gobi o d2A THRE  BPEN TREA ) FRELELTREAREFLE
BRI R R Z BRG] PR IR B W A Z R S ERITE LR R
PEIRME > ETRR G K -

K5

S VR R B ML 60 AT 0E KRR B Bk A

H2HEWEREZIRRBFRKIZRBMARIEZEF AGHE 448 IR R E
BRIFRRBIL NN KRG ZIIGART G R TE L ERE A MR T

B  E B R 5o Fu AR 3R 00 7T AE202 > LT HE Sempra WP L & LEX -

Sempra Energy International ( 2 F f§#% Sempra) 14 feld% % B v A48 & 82 M %
TR IL GG N 8203 o RE W A Sempra ¥ % 22 3] Sodigas Pampeana S.A. (A F
i #% Sodigas Pampeana ) #v Sodigas Sur S.A. ( #§#% Sodigas Sur) #4% & > Sodigas

Camuzzi Gas

Pampeana & Sodigas Sur % 3 #E A R E R AR A 0 4 » &

Pampeana ( 3 F f§4#% CGP) #v Camuzzi Gas del Sur (XA T #i#% CGS) » CGP &

20l CAMPBELL MCLACHLAN, LAURENCE SHORE AND MATTHEW WEINIGER, INTERNATIONAL
INVESTMENT ARBITRATION 191 (1% ed. 2007).

202 See VANHONNAEKER, supra note 2, at 140.
203 Sempra Award, q 1.
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CGS &b ERFTRE 1989 FXAALKEBRFRFRRAASHEEHF
7 > Sempra £FRHE B @ 1996 F (FRE) A4 ¥ Sodigas Sur & Sodigas
Pampeana &9 8%ty > AR R B3 ¥ Sodigas Sur #v Sodigas Pampeana 4% & i

43.09%84 Bkt - miz M EZ o5 £ E A CGS 90%F2 CGP 86.09% 84 Ak 47204 -

Sempra Energy CAMUZZI
International INTERNATIONALSS. A.

F£556.91%
S5 4543.09%
Sodigas Pampeana S.A.
and
Sodigas Sur S.A.
90%
F7586.09% el
Camuzzi Gas Pampeana Camuzzi Gas del Sur

B 1— Sempra &94% A 444

(AxB#E  EHRR : Sempra Award, 9§ 88; Camuzzi Decision on Objection to Jurisdiction, 9 9.)

MR 2001 £ 2002 FFTAREBRB LT M BURBRRZ 28 BEHE > 3%
I HH] 59 Sempra 894X B =3k 0 BR A E 3% CGP fv CGS MR A3 &
AR TR REEEREULELHBEXRER S miE—% 555 CGP & CGS &)

B4 » F% T Sempra t94Z &205 -

Sempra 7 2002 F @ iRkiE (£ B—FTARZE 4L E154 BIT) & ICSID #
HAP R FEIEFTARIEHUR G BRI ER T AP 8N E453% (FET), RA| > itk

A | R #:#0 (Indirect Expropriation ) |

204 1q. 9 88.
205 14, 9197, 198.
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% &% No. 25561 {5 ~BUREE 4t MR BEY I L FERY2F
MRART FIIREBUR EREFE T HREL EIKRRBE ER B AP HRER
B ey PR RBEIEYR 0 SR A S I A X AT B AE200 o FTARZE BUR R 2007 4 4
A 26 BaRBAEPHRGBHFHFHFLER CGS v CGP % & 7 #HS4k  BRiE
eSSk B2008 F1 A1 BR P —ZRae) & REAE 25% A -
SR 2007 7 A 1 BACRA AL » mE NS GTFIHE FHRFIFTALE 15%
bR B AN 0 B K CGS #2 CGP A H A RAF b Fv P 0k B &) 7k SAb #4257 F K

T 60 20T -

FTARIE BUR P 2007 4 6 A 29 B afr Rpeseth £ @ & A 324 LRk A
ERTZE > RAGHELEH CGS v CGP CHEI M E X4 E M/ EHARA
FEATHE 3L 0 $E 374 o Sempra R EILEREE 0 EIRE BRI LW R LA HREL
R Camuzzi (/£ — 5 FREBEFREGFRKA) 2% Camuzzi 7+ & CGS F2 CGP
&) R 33X B A © Sempra 4%  H A FTARE N BARE Camuzzi AT » 45

PR R R R

P ER A > B > B Sempra H— 4 XX E W EAEZHZETA bR
FBRFRADHRGOEALT > AEXBRANAREERZEOW®R - ZWHER
Sempra 89 #] % M & > 14BN AB4T A (resinter alios acta) 210 o Sempra 7245 3

BEMHBBAF BN R B FIERZLE - KB A Sempra £ AL A4

20 14, 4220.
207 14, §224.

208 Camuzzi Int’l S.A. v. Argentine Republic, ICSID Case No. ARB/03/2, Decision on Objection to
Jurisdiction (May 11, 2005) [hereinafter Camuzzi Decision on Objection to Jurisdiction].

209 Sempra Award, 9 225.

200 Je AR T X 0 AR X EEB A | T athing done between some does not harm or benefit others | » 4
ABZATHREGE ~ MEREMARLE > FILBRBENZYETRAARZOAHEZ % -
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ATHGE Bk AP RERA LT F T REHRAAERERALRT 2 &
R B HEYE Sempra 77 B A HE - B HRESSFLEH CGS #v CGP 24 —
TR Z A B HAb 3R E AR b2 8 B B AR & — 75 # F 0% (double dipping )’
B %A &R &K% CGS Av CGP » J& & A R ITARIEBUF 0 B 3% F 14 5 % 3]
HEBRAPBREFZE N FE o AER LSRR SR LT H O EH A Sempra
1F Ry B R &3 2 35212 MUfh WAL 3F HAE R A 2 3 F A MOU a9 &

Qm)\%— 2213 ,

% IR RX R IEVRAE AT PR T % 32 PE 2 H| BT

ERBEHRBELET REEHIER OMEBERRENAREERAST T
25 AR R RATAP IR > do e CME*4 %0 Lauder 2% > AR #1E AU3F F P32 B
N8 CME AR — 8 2R AR R Lauder » 207132 AP #5355 K o A #RE 1)
s R HEFE R > OTH v. Algeria®’ % Orascom TMT Investments S.a r.l. (OTMTI )
v. Algeria® 7% » Flikb A & RE R R P BFRER B 233 > 4 F OTMTI A+
BEDE RN F ERBETREME (Admissibility) 8= - #3552 R A#E o
GBI E AP R TR B R F TR AR RIEIFARAT R TIR

U1 Sempra Award, 9§ 227.
nm gy
23 14 4456,

24 CME Czech Republic B.V. v. Czech Republic, UNCITRAL, Partial Award (Sept. 13, 2001)
[hereinafter CME partial Award].

25 Ronald S. Lauder v. The Czech Republic, UNCITRAL (Final Award) (Sept. 3, 2001) [hereinafter
Lauder Final Award].

26 Orascom Telecom Holding S.A.E. v. People’s Democratic Republic of Algeria, PCA Case No. 2012—
20 [hereinafter OTH v. Algerial].

U7 Orascom TMT Investments S.a rl. v. People’s Democratic Republic of Algeria, ICSID Case No.
ARB/12/35, Award (May 31, 2017) [hereinafter Orascom Award].
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Czech Republic B.V.( LA F 4§ CME ) 4% 4 & .22 3] Ceska Nezavisla Televizni
Spoleénost, spol. s r.o. (CNTS) B 2% 99 &4 B4 - M 3% L7 47 692 8] CME f4 &
% B~ K& Ronald Lauder 42 #1218 o % B /> &, Ronald Lauder # ( % B — 42 5 &40
# 3% 3% B € ) (US-Czech Republic BIT ) & UNCITRAL 1 £ Bl 342 Lauder %
W ERRMBAERFBEBAAL > CME ©hERr 3 (Tl — A% E
1#h & ) (Netherlands-Czech Republic BIT ) & UNCITRAL 4 #% #L R 4% A ff #& 42 7+ >
HE¥5RE Lauder £AAR) > R EANAAR O FFTRBIENR? o & Lauder EAF IR
TEE A EEE B CME £ EBPE S T 34 #K A& (partial award ) > H AP 3%,
FIBT$L Lauder & Z FIETBR AR B! o Lauder & 2 AP HREERE T 23 EEEF R -

W CME £ Z AP 3R L AR At g £ R iT A iE R BIT #9474 °

BAFEEE AL » CME % 2 AP R JEE R % Lauder F) BHRIEF B 694% & 1 €42 H
83 R M A FE R 0 WA R Bl 2% B A1 T R AR B F R R EOR
AEBHRAGELEARBTWENAEZTIART BEFEHED — L TEM
220 B0 HRMRBHESRT AW R IS R AR F 2
BEMRERAMA > XFHA (Tl - RALPELER AN R) K (FE -
P A RS T ) FARTNEEZ—3 0 B MBI RAR KA
ERRE MG K CME B2 AP HEHILATHLE R EEM > BAZATSHE

,ri223 o

7 OTH v. Algeria % F > Orascom Telecom Holding S.A.E. (OTH) 4 2012 %

218 CME partial Award, {7 4-6.

219 Lauder Final Award, 4 1-10.

220 Lauder Final Award, 99143, 156-166.

221 CME partial Award, 9 412-419; Lauder Final Award, § 309.
222 CME partial Award, 9 412.

23 14 q419,
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,,\

AR (T R R A 58 Y2 b A B — B A S B 53 E W € ) (Algeria-Belgium-
Luxembourg Economic Union BIT ) & % 2% Af #%, /% % ( Permanent Court of Arbitration )

FEAF A 3R A M T 4 U R MR -

& OTH v. Algeria % #4785 > Orascom TMT Investments S.arl. (OTMTI) 4&
AR B Z AL B Hh A ICSID ATk 38 0A F REUK - #2730 £ BT @ A AT 2 2 3
Mo A 18 H 4 & #uth F /2 3] Orascom Telecom Algérie S.P.A. (OTA) > H# OTMTI &
OTH 73/ Fl—% @ > B Naguib Sawiris F B & 3% & OTMTI ¥ % ~ OTA 2 ¥

FA OTH 2 &£ F K22 -

OTMTI

Ownership of OTA: 36%

Private Equity Other Investors
Investors

21.61% 71.74% 6.65%

Weather
Investments

100%

—| Weather Capital |
100%

| WCSP1 |

] s0002%
— OTH

1 00%1 ll 00%

Oratel Moga

31.06%, } ’8,24%

B 2— 2011 ¥ OTMTI # OTA 4= %k %2 4%

1.659%

57.51%

(EH# R R * Orascom Award, 9 153 )

Ml

N

@

OTMTI v. Algeria FZAPHRERAHEREALB— 5 RIEREHREE

224 OTH v. Algeria.
225 QOrascom Award, Y 154-155.
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EHARGERE S RESFTRENESEE S AIHRBRH R L FHEAN
2 B R (22 E ARE B8 540 LR B & AR M E B A4 s 2R
FI4% % 1 5 DA ST ] — 4806 ROE 42 AR 3R A1 T AEHE AAE A B 226

ABREZEERT REBH T MRESREMBERET T ERF A b2
BRETHTEXSEBREM T XA R AP FX R ETHEH AHRE—&
EHMERRAAFR > Af > R TAEARZHEIARNERAIEA —HREA
PR ALPNFE — b2 L X R FERE R AR MR E AR BB ERAERZRE
KRBT o REWEFH 2B E % % A Naguib Sawiris #| A 3% % & I B &4 F K
R EAP XA > 12 Naguib Sawiris &9 FI A T RABHR B W T RERZ BHIRF 5§
MEF > BEANRFER 0 KAMRETREME -

) B A A FR R 45 7] 38 3 A FIET AR e T R EN AR EFT T A 15!
(DEFRFTEAHSERMEEEZ B (=) ZAEBTHEBAREERAHREZ
BEEHZEA(Z) SR ETREFRIHEEMRE (W) #EHFERERZ &

=
B E R ATE R BEE 548 B 69228 -

EHR O AP REA BRB A A CME/Lauder £2Z 2% > 124 %
CME/Lauder £#2 7+ L2 5 % BEARERTEL R FZ A0 BfiE 15 F b
BREHMAERRAER I AR FFORLEEN ST REALLENF
B E A AP BT Ao b A R 420

8 OTMTI v. Algeria %7735 » 1% & & #% OTA #9Ax & OTMTI #2 OTH 34 £ 7%k

F 3£ B4 56 5% OTA %48 il % R4THEIE ko AP 35 2 £ B & AL R eY 4% o7 fi oo

26 [, 4542
27 14, 4 543.
28 14, 4 546.
29 14, 4 547.
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et ERE M TXEN sRAXRFEABERANE  FUARELER AT
F 0 db T R AP R IR S AR AGRAT R R AR AR ElE AR RS
BRFRE > MAEAER R AR IERR -

%= fPHREEH AR R ERRSTHAB R AT K

ABREREMEZEMH  RRERRBZ T TR IR ME KM RA LA
AP0 o b F B T B HE A R IRALAT R R R 5] A E B 4

4
AN BZBEEH > XRAAZEETBRETAZL RARMHED -

A A ERAFBZBEERER  FREEZF ERNRBE REAETHA
WEBRARZBE  REFBRRATXZBET MIBAIHEDERATH &L
XAEEBRBE EZBETSRAHER RS L (flow-through ) ERAZZHBES
WEIA Z R B ABEG D AR B AFTR R4 A IR B AR EZAR
MmIENE) B E AP REAFBRRZBEFTUATRAT A HEX > REHEX

% (loss of dividends ) kA% 18 1848 %% (loss in share) 232 »

WA AT AN FANK BT ETRIGE L s RETHENERZHE

i@ # % (destruction) RIEIRIALMBEBRE > ZREATHEARERZHEHE

<A 48 % (impairment) A|EFRIAL S4B KE?S - ER KGR REIERE

BEAE B o B AR R 0 RN BT R B % ey FA R BRI 14N 8) R R AR B
T

Fraziik AR @R AR EEMAED W EEREEEAR Bt

230 See e.g. AAPL Final Award, § 9; CMS Final Award § 468; CME Partial Award 9 31.

Bl See e.g. Blusun S.A., Jean-Pierre Lecorcier & Michael Stein v. Italian Republic, ICSID Case No.
ARB/14/3, Award 9 48 (Dec. 27, 2016); Sempra Award, § 398.

232 See VANHONNAEKER, supra note 2, at 338-340.
233 Seeld., at 340-341.
234 Seeld., at 342.
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S TV EC S L3 P P P S TR

W~ AAPLv. Sri Lanka %% ¥ > A2 ¥E 769 A £ & # Ax 3L 89 Asian Agricultural
Products Ltd. CAAPL ) > 3%/ 8 # % Serendib Seafoods Ltd. & %% 48.2 Z A #2365
Serendib Seafoods Ltd. & 2% 3L 7 #7 2 i+ 89 B 4847~ 8] > Serendib Seafoods Ltd.
PR FEEATBBEAE NTERFTBREARREGRZE  ZREY
i E B A R R A E AR 2 A% 60 A AAPL 2 3 FriF A 89 Serendib 2
5] g Bty SR AR ZAB B B A B Ik T AR 2 AR 69238 M 9 Serendib 2 8] A A &)
BECAABERR T RBE—MERE T 5 RAET AAPL PTA Z A B A > St Rz
FRMAER > BRI EEZE TRAEH AAPL A A i 42 6%
BRI HP o AL B B RY Serendib 2 F 4% & #1814 (tangible asset-
based) FIX AAPL Z4F B st HIERABIR R > A RED T HAN HREAR
B2 Serendib X FMAABHETE ZHARUMER T TRAMAGHZM > B

23RN AAPL 4,5 B 18 15 R S BEE Z AR T ° @ & ¥ Serendib X A 4242 o

W LGRE BF A HREMAZFEF XA "7 2000 S5 2005 £ 0 &R

TAEAPTIF XL B IR E R IRAFZ AL o M BREZAURALI A AR AKX EE

5 Asian Agricultural Products Ltd. (AAPL) v. Republic of Sri Lanka, 1CSID (W. Bank) ARB/ 87/3 (Final
Award) (Jun. 27, 1990) [hereinafter AAPL Final Award].

236 A I A WEHE M B 3E R F 4 AAPL 15 2 ) B R B A AR BB RAT R 0 MR EIR E RS
Bz Bt > 7% AAPL e945 A tbfl & 30 B8 2~ 8 0 88 B BT 45 7 R AR
o Rl AAPL P H5 Z Bty By 48.2% 18,35 3% 45 ) RRAR AR A B A » B AAPL A% X Bty 4k L 2 37%
3% %% AAPL Final Award 9 93.

237 AAPL Final Award, q 3.

38 14 995

239 AAPL Final Award, 9 95-96.
240 AAPL Final Award, 9 96-100.
241 AAPL Final Award, 9 98.

242 AAPL Final Award, 9 109.
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BB B E R T IRE M EABEIFA AL EZ /M

EBRRBAREERERRBIERZD P RE G TAZREARZTTHEAE

DEZBEE AR ? AT B i HE H Micula 242 AIETAE B PR e

W Micula &% > B A A4 F 3 B AT 8RBT > £ B4 E A Micula U4 #2
WX BEEHLR ARy > BARARREEM 2 rEy X BHEEEH
Micula U ERZEBEE T2 HIKE A Micula JUHEAF > HEEBRRY  fF3%
BEAERBEF L2 HERIZEA Micula THZ Xk AR RIZ T TR MIE L
REENBRBEAZBRBARATFBRGERBEET I REEZMA ATHHELALT

EEFTREFHILFR L2 R ANG TP R FBEL -

£ 1990 FREZH > BHREAHIRERTEHIGE X &FRE R THSRE
Bk 0 BRGRARIIPAZRE M - Kb - BEREN 1998 FIixnihz
724/1998 3% % & B #5441 ) (Emergency Government Ordinance24/1998 » 3L T f4
# EGO24 ) LB AR % ~ BALBIA 0~ PTARRR L FEE - RIZEANE

BREDHAEBEZLEM -

77 4 #5352 A Toan Micula #= Viorel Micula ( BAF f§ 4% 4 Micula JU# ) R H
HERMBER NG LHBHERBERAREXIG=ZFNE > 555 SC.
European Food S.A. ~ S.C. Starmill S.R.L.#= S.C. Multipack S.R.L. * B 2000 A2 #

BERBZEILINETREHZBTHO BN 2005 F2 B BPBER T HABYBERE S

3 LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc .v. Argentine Republic,
ICSID Case No. ARB/02/1, Award 99 35-36 (Jul.25, 2007) [hereinafter LG&E Award].

24 Joan Micula et al. v. Romania, ICSID Case No. ARB/05/20, Final Award, 9 137-144 (Dec. 11, 2013)
[hereinafter Micula Final Award].

245 14, 99 145,148.
246 14, 99131, 156.

67



B e BB B ZAR R XS R R S T RS AR H BB

Micula U £ B HREHNZEZ N SMEAE » ZHAXrN MG EH
4 #% % Buropean Food and Drinks Group (A F i #% "EFDG j) > AL fd #5075
&)/ 5] B # %1% S.C. European Food S.A. ~ S.C. Starmill S.R.L.#= S.C. Multipack
S.R.L.% EFDG F 22 8% > fafp #2384 B Micula % A R M #4554
EFDG - 23~ &) 09 Bty > FF AL E 220 99.96% * X B Micula T % &
BHAUA EFDG I AF 2R3 > BAERTMERARFREER " AEF
WX ER AXE N EHE R Stei-Nucet and Draganesti A1 3t | > M 3%IBHK B ks R
% B o A E SRAE BAR B RS 0 S IR R A A X F AR &8 A7 A Micula ST

HEAHBARBEANREMRE TR TAERZIE R -

Micula S £ 3k % B B HEHAZ K BB E2AT 2 E R(H IR KR E
3T %235 F € ) (the Agreement between the Government of the Kingdom of
Sweden and the Government of Romania on the promotion and Reciprocal Protection

of Investments ) ( LA TF f #3531 —J8 B B 242 4% F i € ) 250> 35 2005 8 A

) ICSID FA A #H21 -

PN 2013 FRNBER DB FHHRBERBZITAHABETREANGS
IFEAA o MR A RSN TSR A ZER ¥ Micula JUHMRA F FI B - 54t
2% B 15 B B 1B A% B A Micula JU % 3 Micula U R = F /N8 skl =K/ 8 IR

P89 F38 0 AP SR Forn RIER G A M BA Jedof] 5B © & Micula JU% B B E TR

247 14, 99 132.
248 14 4156.
249 14 49 929-943.

250 Agreement between the Government of the Kingdom of Sweden and the Government of Romania on
the Promotion and Reciprocal Protection of Investments, Swed.-Rom., Oct. 29, 2002.

251 Micula Final Award, 9 10.
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A8 B 2 35 F B H $ERS > Micula SRR F 7T 35 K AR T AL IRA R AP

W2 AR K 0 ol ho H A5 AR 1B 60 RAE AR B4R K

#E AMicula L &T T ABBZERT > REAAE— XL RETH
Mg A (LFEBRR) Sk ERELBEAF R > BARMALERE ARBE KL
BIRTAHRA ZMA] » Bk A AR BEIAFEE ICSID AKX #|
BT R HR BT R RR IR AR LG ] MR EERALGHE AT

BRI SMHRAGEBELSKRTRAEA[.] EEEZ AR &
e 335 ¢ HiEAREEL (BIT) HIREABRBZEEA  EIBE T AHAE
AR EW AR REAFREAE > MINRRE AL R EH T EEF R AA
A SR ESTRATER  ERR A TROGE A RAEL ZHEN[...],> -

WEBR E7 > Micula STHRF T HF KB (standing) 1 H 7T A& 45 89
BEBEEBR FRUERGEEHE mATRFNEEREHES TR
HRIAE AP RECERHRAEZFREATER > BB ERE%FE Micula LH

HAAEFRBE T MR ZAE TR Micula THENAE T THRZH

252 [4, 49 1229-38, 46.
253 14, 49 1329.
254 14,4 1201.
255 Id., 49 1195.
256 J4, 49 1196.
257 Id., 49 1204.
258 1. 49 1195.
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BRAENNBAENETRENRBBMOFTHRERANTE 2B EE»E TR

HEBRERAREDBEME IR EAEF LSS B IEREHEEIE NG
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-\*‘F

P I MBAAL K EB o PR R R R G RHEZ — > B R AR F]
BAE DB T R KAIEA > B Ao b BHEM A A BEARENZENR T 2R
N EE B A A ik A RAB AIEIRA Micula LHERBEA NNMEAEEF
B AN T AMA—aF AR (BLHGMRARBEA & T FRBIL
THE) —HANEMEABAEAMM > H5 & Micula LHEXATHT

BA AR kAR R AR R OLT -

R AR A £ 69 45 @ Micula U 23 K22 > BHR MG 2R
W A AT 0 B35 Micula U R — B4R 4292 3 RI4X E 82 S.C. European
Food S.A. ~ S.C. Starmill S.R.L.#= S.C. Multipack S.R.L. ° #3232 A% & T 5
S.C. European Food S.A. ~ S.C. Starmill S.R.L.#= S.C. Multipack S.R.L. 218 A4% &
A Micula JU % % & # 3% & 5 K$% © B S.C. European Food S.A. ~ S.C. Starmill
S.R.L.#v S.C. Multipack SR.L. A == > REMMFHRILCHRBERHREE G
BAERAE > ZHIEFAZFR K EIBERME L RTETEALZE A Micula
NF o BBRRAERERAEA  FIRETRCEAFHER  SPRER

B A A3 B AN R AFRAR 28K T4 F Micula U $H 2 35 K263 -

¥l 4L S ALIEFRAR D EBEAE ZR P BE A AU TE G MA R &k
BB PR REE A NBEESERTREE BRI BIE BN R

259 14 99 1196.

20 14 94 1203.

61 1d.

262 Micula Final Award,  1229.
23 14 44 1230-38,
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R E Ml Micula UHIERZ EAL N2 = SR REHNRE T
P Z AR EALT FNIXE AT Z M 38 K 8 0EE R — R LA e fh £ 52 38 A
B Micula U# A % & B EFDG %8 4% 99.96%Z it » S B FRAT <8
HBEBETHRA A Micula STHFTZHBIEE ) £ = 584 TR
ErRBAERAMARBTAMS AN ZEE T ETREEZXMHE (double
recovery ) ZJRR207 » AP 4R kT R B E R RIME R 2B E 0 MBS ERIEE

W EE A ALLE AL BT .

264 14 491929-943, 1242.

265 3% % Micula Final Award, 9 1245 footnote 269.
266 14 41245,

267 14, 9 1246.

268 14, 4 1247.
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AXUATHRMERERHZ % EZ3 SR> T H L HE -
F— 0 MNREREZ%E
$—I8 NEERBEEBEEREECZARR

RAX G =2 3% WBE T AR RIFRH Z 2R3 00 0 14 A R T2 A% R A
ZNEANIBREZEL > BRSEEERANESER - EF e WRECLER
o X BEMAGR A RBAFRA > 4o B ~ R REHEME > LRIF
BURACZLRFREE LB Na B FLTHHRAL  ERZ BEXAE
HBEAHNG] > MBERGXEBRE eSS BITH @ERMEF > B EH
FFEREHEAAAGERNNBEIL S XA EFRGNEFHEM LN A
o8] EIRAEA] > B ) iR TR RRGT X AL B AR A AR R L AR 0 M AR AL SR ] AR &
BE RO BE T K2 R BRGNS FE A BN ARE L EARZAEF E
B 3E3n B N ) AR ETRMA] - 28 R EAE SRR N E) AR &K
R EEAE RIBAMAAEL TRIFEA NG R RERIIFEABMGAANZYEZ
HHREN > RE N RRFEAZBRARAESN > b5 RRAGTH BN ERTH

Z AR ZATE  BRNIFARRET R TAE > AR 8 4] 5 30 438 0 9]

" A S 0 SR = P o
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BB NB A EE 2V B RGN LT RO B X E NG BEPRR 2k
W TR MERIE B R A A FXARE o Rk~ B RFRET - FHIISNRT
b B R B ZAA] o R BS BRI K N SRR R R ST AR B G
R AT AHE2T0 R IE B 7K T 84 N IE o P AR B ROR TR E BUB D BOR RAT

R HEFET MNBATZRRFRHEBAEAESES &) BRRE

R % B R AFF AR 504 B A ekt o

1B BRI AT AR 48R ZAZEAR B IR ZAZE B E R 2456
B2 NEANEZERTEC G AMAERE@ENIZEF > @3E N3 N
PR FERTEEM LN SRR ARNEFE ABRRRE LA @it

E B RBUBATAIT X ZRERE BN BE NS EFRRRE R ERLE SR

RRIEZAZEREARR °

=78 BRRAFERRHAMEBREAAL MG HE

T RA B SR B 2 FI BT PSR 2 E IR B A SRR 0 B — BSEA FI AP
REHAZEERZ AR NI EZHH REENE TH/E PR RLEH
"HREALZE Y BRRAXREZIA G B RIFE SLATRIE SR > RN E)
RERARKBZH RV - EHFERHR ERARAAEH T FHRRATHFE
SLATAEAE A P E M Z A & o AAPLE T EIRBERTHBRRATEA
UEZEFABRREER F MR AT TR EE N L& i

270 Revised Model Business Corporation Act §14.30(2), §14.34(a).

27! the Insolvency Act 1986 s.122 (1) (g); the Company Act 2006 5.994 (1).
272 See e.g. CMS Decision on Jurisdiction, 9 68.

273 See generally AAPL Final Award.
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FHEER G RIZ T T RATLATHZE R A P REGHET K Z B 4%

% THREEH OB ET AGAL MR PREBH I S REAL AP

B¢

REDBESAHERRG LA RIXRATA Z BB @R HBE
DECP AL R > 4w AAPL Y5 X RAF Micula £ > & T R R AKX BT T

+ ] R AR1R BE BARTO

FM PR R IR E A

FHEMBERTF | FEEE BELES 1 3% i 2 % 3 K
REF g

- CRtid YEFFRE R ABLEE A RARE
EEE

= WERZEEEBERZ | HEEE

R B A2
= BEREME N B PEIFRE R AR IR R A B
] B
RyB BiEE

HBAEEBAR M

CEMBHRIR AR 32 )

sboh 0 % BARE W R IR EHIE SRR R AV IR LA KPS > BERRE
ETAARE TR IR NG PTARRIEA - EBEN mAE—MFEEK
Bth AR B AR R R A HAE 3L e oh KA SbIB LA ATIERUR R ~ D BUR

274 See generally Blusun S.A., Jean-Pierre Lecorcier & Michael Stein v. Italian Republic, ICSID Case
No. ARB/14/3, Award (Dec. 27, 2016).

275 AAPL Final Award, Y 96-100.
276 Micula Final Award, q 1329.
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o KRB PRI S ML BT A B B E BAAH R - X IRE A A

REARET

W R AP BUR N BB N R R MR T R MR K
FEE PHIESRAR R SR BB A R R 20k A XORAEIEA B 1 5€ A7 R T B R 3L
HIRBEEBAEANZEENE EREHAEE S EFRRNZE T ERIAIIBR
ZME o HARIETRAR R ISDS FRMFE B R ZAE ARSI K 0 AP

AR TE TR ZAETRAE o

BB ZTF 0 N BlUR R AR AT IR R 693 RAR BT B F R R &9 F KA R
BRMEEITE 28 o fldw > EBET €418 Tooley test FIET3%I8 E 0T B A
SR 0 B RAB AT 3 B R RN G ARAF IR R RN B AN TR E QA
FTEHHIRREREE RH  RBERWDALERE  BERAFTATHILERY

B BAE A S K AE280 o

MB NSk Z RIS — By LR EREE R 578 R Al o N A A
WL EAE  ZNAREZATAHLR RALZBER G2 ARG E£5k @
FEAB B B R o B R Ao BRAZAE N S ATAE BUB A » JRB B R R G A AN 3] iG I M
Bl FRAE) R REMIRBCEEITE - Bk AWEHET  RRLEEE ALK

NEPTRZIBE 0 BB R BT X RAHEAR K E RAER -

BHERFRETIRRE NG ZM TR - REIRAT A EIRIGFHK

HIFR Lt B oy iR BB ey R M MAH NS EAREE I & B35 XAk -

277 AAPL Final Award; Lanco Preliminary Decision: Jurisdiction; CMS Decision on Jurisdiction;
GAMI Final Award.

278 See Korzun, supra note 3, at 215.

279 Tooley v. Donaldson, Lufkin & Jenrette, Inc., 845 A.2d 1031 (Del. 2004).
B0 BN RFAMZING  FEEAXG _FFS _HE 458 -
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IR T EEE LSO LRY PONES £ EE Y S A0 RN F S S T
AT AR ZFIH - B b Bp R R B A 3] AR AR Tk ~ T AT A B A
B TREE AR A 0 BESUNE R ER A T B0 R OB A -

M RELEFEFLIRE S BAATHARMEE K LB FRAHRRA #
MERB LB EREEBEMAREE R EEH L FREFTUARE TR
PR % 248 R B A ud > RABE RAF AL 0 3 AR RAB ) 6948 K £ 5878 o LAt B
FRFREL@E T A BRAKRRB L THEANBENET i ERE4E
KM ABREKRET md o0 R IE

Bl See e.g. AAPL Final Award.
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Fofh BEEEZMBBEERAELNE NG EZHR
%R AR R R 2B

ANBREFY  AHEARRE L FARKG NS EHE  RAILZE PR REKRR
HA G BMRERANMIZABRBET RIS XARZBEEARBIHERL T
AFERAN > NBUARANFI R —B M~ THRRAM B EEEFRFRE
B E A R A R R AT AR ke REES2 .

4 3 B Foss v. Harbottle & ¥ > ikIR#EL T TN A AL | Z RA > 3
BELREH NG KRG OIT AR LN S B RERATRE - ERBE F L AHK
B N Bl 7L A8 ) 89 3.3 » 7 Barcelona Traction®®* % ¥ > Barcelona Traction & 4E /u
FREMARILZ NG MZAE G ERRRALAFRAR > HEbER BT 6
# ) ¥ Barcelona Traction 3 s 48 F 85 > bb A BF B @) B IR R TR 4R AL IRy {2 B 1R
KRR A NG MR RZ M ARRI £ A& BHA —BH LA N8 Sk
REPEMEZ DR T ERMA > S ENAMFEZATRT > KRB
NE) B E B ERS  ERRTERN A RRTANNHREMELHAK (218
REF NG RAXRE A M ETREE8 X R R AR A 5 K7 4 @105 4 S HE 11

EZZHE o BIINR TP AR R E KA RS TR KA B 5287 o

BB SURFBR R ETRRAHIEIR K R A 55 2 8 5 L 2 0k A% BARR T R

282\ ANHONNAEKER, supra note 2, at 42.
83 Foss v Harbottle, [1843] 2 Hare 46.

B4 Case Concerning the Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain)
(Judgment) [1970] ICJ Rep 3.

25 14, 99 41-42.
26 14, 9 44.
%7 1d., 9 90.
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REEARFRAE BANBREEBIAMRR - FHA BEBEANNZE
E o OWRB S RAHEAEALRRAZER LT B Micula &2APHEAE &
& A Micula U A% B B R 05 A7 % 238 K3 o A FRJE A% Micula T 5
HHMEFDG M 5B 52X 99.96% 2 Bt > MBEREEHOEBBLAR

7 A A Micula ST &4 R 348 K288 -

Micula FAY e Z &Em Bk B > 88 > Rk B ARG > HE T #
AZHBRERENZEAZIRZIRL > RRXE TR MFZEE LR NME
REIMEFE ~ BARTE > BB ERS - HERHEFE - FARZ IR M5B
LTBBER > BRERERAF D BB R LR A f] o B b - R X R34
RFEBCANRE T HLLB R TAS LA S Edoik FTHRFEAET - T

ERGBERM L -

LR AR SRR FI BTy XABRL A TR EARE B AR EAKGF

M

U

B RFEARARZEAHKE A Micula LHHFH 99.96% 2 B MBEFREE
TR RAZBEERZSHMR > MARR AT EEERAR T AR
BERELER Aok BN EH A RBERRAAE - Nl KR TN FAEIL
RAMEZ AL NEAEARE T RA BT ARG REMEZE E AE
FEBRFE L FEHARMNERBL "TEHERE, mAENEEET S NaFHILER
HEEMELRALMEAMKR - sbsb > RN EAREARETE DAL EHA
MRAERRR > MALABARE /NS AT BN EAR > RRGFF
LB MR AUN G AR EZRBFZ AR GERENAD £ LK
RZ M EARERES X EAARETERATREEANL  FRINEELER
ERHBE —EAE BT BERBERFRNEE A B BERZAE
sE A o B HAE B RAF F AR N 8] B B INERN B) Z B E 0 ARSR AR RAB AR E LN

288 Micula Final Award, ] 1245.
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S ARBZ BT RITR - AP EBAREAHGES -

WERHARBRZ S THIRRES ML RERE > LHIRT X
BN RBBTAERZIANG > R R - NAFEASHEELERY  e®FL
IR BAEMAE AR BN aRMsrrz > 2 AREMIACRY

B U PELIER @MY MAREY  THEHMANBEEBZ N AEH
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AF b MAERFIRE AR R LT XA INAIRE B - HAE B R A0 L5528

B AR EMM BRALEFS

ERBRXEEY EFQHNENERRREM X EFGoymER A N3
FTAZBARBEAERE » HA%S B oY RN 5] A 5 B ARFER R B o 2B R
BT 2 AP R FIET S IR o st M R R AR & ABRRIRE T K E W EA4R

HXREA ERRFGERTR AN HEGHERANT FRXRAREE B E
Bl 2 i 69 Fu AR 1553820 HUR R T £ @& ISDS F KKK » SA KA 8] R R B 2
AT LI EBRE R TR A TR E R AR 0 B E BUR S b R ARAT
BETHEMMREATA > MR EETREEBRRLAMBRRAEN  ZFHA

A FzA -

7> Sempra & ¥ 0 AP FRIEAS Sempra A — L XX B W RAREZILE A b
WAL Sempra Fl &5 RF B LR HERLT > FREXBRNMZETHAMEIRZ
Rl B9 Wh 3R > MERR RAE A 64 0 B R T JEBURIN s a) ik hl e M se 0 AR B N E R R
AR Z AR LI EFRET S ARBAZART > RHEMERAZ N &

89 See e.g. Arato, et al., supra note 3, at 230-231.
290 Sempra Award, 9§ 227.
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WERZIEHATHERIZE W45 HRBEAF 0BT 75 IR R A 4%
FHM RBEBRBEES — FHE AL E R ML E F3% Sufeit v. Taiwan £ F

18 AT

WNBEARRE  RRABIARERMS R EERAIZIRES
BE > RAZRATHAERERAAMT R0 BBF K ISDS ZHERER

o BEAURSAAR T R L EAN SRR EERZIAE - AR R E N

EFFXIARMMR S ERMREETERZIMERY L ER 0 AR RERE
M RIBERAT N ERZERFRAE > QN EAREILRA > XH
PR REDHETREAFLZBERREETMATLZIBE  TIAFKR
FHE o N B ZAEHARAE > R TBIE N A AR EERARERZEE N
B By kAR 0 ARRH N S A FTAE R4 AR NG9 B AL 2 3] 88 F KR 8y
LB iTiE 2 » FERZRRRBEW T ZARE » KT A s E AL E
Hpih 2Bt b FRNBETZIRRFERAZER > S REL T IR

HOARBRRAENNETRERZMRAD! -

1 See Korzun, supra note 3, at 222-226.
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292 Id.
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BB TR AL A AN RS A S ER N AT RRAARERE LT
RASMBRAARLLEML REFEHAFANZIMER—E LA NG TZIAK
BAE R AR ZIB KRBT — RABE AR B INB AR B R B — R AR AR
R B NGB E 2L R e N RN RAIN R R Z AT A LBk

Bo pbsh o BNIIARBZE N MRALCHRBNERNR KR T2 -

B BERIRBER TIREIIAREN B A — B oy Mt B eyl w ARk
BN REMEZA T AR ET AN BB EERRYTE MR E 4

BT BRI Ay 3% B Y 420 A 5 AR K RRRYY 0 3B W R AT AR B SN MR

293 V ANHONNAEKER, supra note 2, at 44.
294 Id., at 45.
295 Id., at 46.
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EEBRARRBEEPRAVERIEFRE BERENBZEEAEARERETAR

HEB 2RO EHMYEERE  — T EHAABRRAER BT TEHIRBZEAT
R AR N AR B 12 B — FH @A R A EATIE R A] - &A1 BB H R
BRER  kEEpBERY
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neik—5 TEe AHEA RTZ 0 GERERALRET ARERY Wik
WEGERE TRRE G A BY LB RIEORE F = FEREAGHFS
WX B8 EM 46 AL E MR T B RS R K AR M AN E R
AEH - REAMEB T —F X - 1267 5 I BT AT R H S i

ISDS U » HFHFARN S B BN HIRE TR ZEE » LEHbes
R B EAREZ EWIE R R R BN A EREAN—BE AR 2R

R ZAEFRAE R BT 6 PR o

£ BRI BIATPREH LR B2 ERI T 21734 » g184F ISDS
EHBEN M0 ARAFITESF S EHHERE  ELEBAREIZRE XN
Z B R A B A K ho LR FE 0 454 LA E 4 A4 (consolidation ) 242 A K,

99~ AP FRIEAK T BRF N 2 F Rk BB F RN TR YRR 2 R 6 B 2 B

29 Id., at 47.

27 Id., at 51.

298 Ren, supra note 3, at 443-444.

299 V ANHONNAEKER, supra note 2, at 283.

83



1% (economic relationship ) > M JE & <7 " = P& B B] — 12813 | (Triple Identity Test )
00 AN ET HER T AR BERREZEFTRENBE LA e ER
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FHBAFRBERGOER L I ERZ AT GRS FRANG RR
MR A RIRRZERREARBENNE R thsbx s » £ F 3% Bk

300 14 at 248, 253.
301 Ren, supra note 3, at 443-444; VANHONNAEKER, supra note 2, at 350-355.

302 See e.g. Arato, et al., supra note 3, at 244; See e.g David Gaukrodger, Investment Treaties and
Shareholder Claims for Reflective Loss: Insights from Advanced Systems of Corporate Law, OECD
Working Papers on International Investment 2014/02, at 18-25, OECD Investment Division; See e.g
OECD Working Papers 2013/03, at 44-51; See e.g A/CN.9/WG.III/WP.170, 9§ 23-24.

303 See e.g. Arato, et al., supra note 3, at 251.
304 Id
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