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Abstract

With the rising awareness of international human rights and the increase of
cross-border capital flows, the tensions grows rapidly in the international community
due to the potential conflicts between economic, social and cultural values. Under the
trend of global capitalism, the multinational enterprises play a more influential role in
shaping the contour of economy worldwide. Due to the fact that many natural
resources are located in the indigenous peoples’ residential areas, the rampant
development of foreign direct investment projects is more likely to increase potential
conflicts with indigenous’ ancestral land, cultural integrity, rights of land and
resources recognized under the “International Labor Organization Convention No.
169” and the “UN Declaration on the Rights of Indigenous Peoples”. This paper aims
to examine the investment disputes involved with the rights of indigenous people, and
finds that most disputes despite the indigenous rights being concerned, mainly
addressed substantive claims regarding the protection of investor’s rights such as
whether the specific cause of action constitutes expropriation under the investment
agreement and whether it violates the principle of fair and equitable treatment or the

principle of full protection and security.

After analyzing precedent international investment arbitration cases, it holds that
the indigenous rights have only limited role to play in the investment arbitrations and
have little influence on the outcome of arbitration award. Instead, the outcome
depends on the substantive claims based on the rules under the investment agreement
and how these rules are interpreted and applied in solving the dispute. Indeed, the
arbitration tribunal declined to hear the human rights claims on the ground of the lack

of jurisdiction, and to refer to international human rights law as an applicable law
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under the investment dispute. Last but not the least, the protest to fight for indigenous
right may also triggers the claim of violating the obligation of full protection security.
On the other hand, owing that the arbitral tribunal has no obligation to adopt the
opinions submitted by the amicus curiae, it is difficult for the indigenous people to
defend their rights through amicus curiae unless they also possess the identity of
investor or the host state is willing to claim the rights of the indigenous people as a
defense. Nevertheless, judging from the award of such cases, this paper discovered
that the arbitral tribunals still made many efforts to respond arguments associated with
the indigenous rights in its findings. Thus, this is a sign of a positive development in
the practice of investment tribunals, indicating their willingness to address the human

right issues in the investor-state dispute proceedings.

In respect to the difficulties of reconciling human rights issues in investment
arbitration cases, it is believed that the essence of international human rights law is
different from that of international investment law. Apart from the improvement of
arbitration system, there is also a lack of solid human rights protection found in the
international investment agreements. To reconcile human rights with investors' rights,
human rights laws must be taken into consideration via treaty interpretation, or
modify the arbitration system, adopt human rights impact assessment agreement and
amend the treaties that may fundamentally solve the problem of insufficient human

rights protection.

Key words : International Investment Law, International Investment Arbitration,

Indigenous Peoples Rights, International Human Rights Law
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*1d. at 2.

“1d. at 1.

® 4= Compafiia de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Argentine Republic,
ICSID Case No. ARB/97/3, Award (Nov. 21, 2000),
icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C159/DC548_En.pdf; Azurix Corp. v.
Argentina, ICSID Case No. ARB/01/12, Award (July 14, 2006),
icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C5/DC507_En.pdf.

® 4o Glamis Gold, Ltd. v. The United States of America, UNCITRAL, Award (June. 8, 2009),
https://www.italaw.com/sites/default/files/case-documents/ita0378.pdf [hereinafter Glaims Gold v.
USA].

" 4 United Parcel Service of America Inc. v. Government of Canada, ICSID Case No. UNCT/02/1,
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® 4 Biloune and Marine Drive Complex Ltd v. Ghana Investments Centre and the Government of
Ghana, UNCITRAL, Award (Oct. 27, 1989).

°  Ethyl Corporation v. The Government of Canada, UNCITRAL, Award on Jurisdiction (June 24,
1998). https://www.uncitral.org/transparency-registry/registry/data/can/ethyl_corporation.html.

19 Syez, Sociedad General de Aguas de Barcelona, S.A.and Vivendi Universal, S.A. v. Argentine
Republic, ICSID Case No. ARB/03/19, Award (Apr. 9, 2015),
https://www.italaw.com/sites/default/files/case-documents/italaw4365.pdf; Azurix Corp. v. The
Argentine Republic, ICSID Case No. ARB/01/12, Award (July 14, 2006),
https://www.italaw.com/sites/default/files/case-documents/ita0061.pdf.

1 Philip Morris Brand Sarl (Switzerland), Philip Morris Products S.A. (Switzerland) and Abal
Hermanos S.A. (Uruguay) v. Oriental Republic of Uruguay, ICSID Case No. ARB/10/7, Award (July 8,
2016), icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C1000/DC9012_En.pdf.

2 KAITLIN Y. CORDES ET AL., LEGAL FRAMEWORKS & FOREIGN INVESTMENT: A PRIMER ON
GOVERNMENTS’ OBLIGATIONS 9 (2019),
https://scholarship.law.columbia.edu/cgi/viewcontent.cgi?article=1029&context=sustainable_investme
nt_staffpubs.

13 See LUKE ERIC PETERSON, RESEARCH NOTE: EMERGING BILATERAL INVESTMENT TREATY
ARBITRATION AND SUSTAINABLE DEVELOPMENT (2003),
https://www.iisd.org/system/files/publications/trade_bits_disputes.pdf?q=sites/default/files/publications
[trade_bits_disputes.pdf.

% U.N. Secretary-General, Report of the Special Rapporteur of the Human Rights Council on

the Rights of Indigenous Peoples on the Impact of International Investment and Free Trade on the
Human Rights of Indigenous Peoples, 120, U.N. Doc. A/70/301 (Aug. 7, 2015).

> KAITLIN'Y. CORDES ETAL., supra note 12, at 3.
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1966, United Nations, Treaty Series, vol. 999, at 171, available at:
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22 Federico Lenzerini, Sovereignty Revisited: International Law and Parallel Sovereignty of
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See Cayuga Indians (Great Britain) v. United States, 6 REV. INT’L ARBITRAL AWARDS 173,
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" Anup Shah, Rights of Indigenous People, GLOBAL ISSUES (Oct. 16, 2010),
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52 Odette Mazel, supra note 29, at 148; Convention (No. 169) Concerning Indigenous and Tribal
People in Independent Countries, art 1, 27 June 1989, 1650 U.N.T.S. 383 (entered into force 5
September 1991) [hereinafter ILO No. 169 Convention].

>3 World Bank Operational Directive 4.20 Paragraph, MINORITY RIGHTS GROUP INTERNATIONAL,
https://minorityrights.org/law-and-legal-cases/world-bank-operational-directive-4-20-paragraph-2/ (last
visited June 14, 2021).

> Odette Mazel, supra note 29, at 148.

> UNDRIP, art 33(1).

%6 UNITED NATIONS HUMAN RIGHTS OFFICE OF THE HIGH COMMISSIONER, supra note 50.

5 Odette Mazel, supra note 29, at 149.
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%8 UNDRIP pmbl (“Indigenous individuals are ....”); UNDRIP, art. 1 (“Indigenous peoples have....”).
%9 JEREMIE GILBERT, LAND GRABBING, INVESTMENTS & INDIGENOUS PEOPLES’ RIGHTS TO LAND AND
NATURAL RESOURCES: CASE STUDIES AND LEGAL ANALYSIS 40 (2017),
https://iwgia.org/images/publications/new-publications/land-grabbing-indigenous-peoples-rights.compr
essed.pdf.

% Valentina Vadi, The Protection of Indigenous Cultural Heritage in International Investment Law and
Arbitration, in THE INHERENT RIGHTS OF INDIGENOUS PEOPLES IN INTERNATIONAL LAW 208 (Antonietta
Di Blase and Valentina Vadi eds., 2020).

" UNDRIP, arts. 8, 25, 26, 29, 32.

%2 1d. arts. 25, 26; BRIAN ASA OMWOYO, A CRITICAL EVALUATION OF THE REGIME FOR PROTECTION OF
INDIGENOUS PEOPLES’ RIGHTS UNDER INTERNATIONAL HUMAN RIGHTS LAW 9 (2014), available at
https://reurl.cc/kV8Y Xn.

% |LO No. 169 Convention, art. 13.
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*Id art. 14.

% 1d. art. 15.

BRIAN AsA OMWOYO, supra note 62, at 9.
JEREMIE GILBERT, supra note 59, at 40.
Valentina Vadi, supra note 60, at 206.

® %5 UNDRIP, arts. 8, 11, 12.1, 13.1.
Valentina Vadi, supra note 60, at 206
JEREMIE GILBERT, supra note 59, at 41.
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72 Id

* BRIAN AsA OMWOYO, supra note 62, at 11.

™ \nter-American Commission on Human Rights, Indigenous and Tribal Peoples’ Rights over Their
Ancestral Lands and Natural Resources: Norms and Jurisprudence of the Inter-American Human
Rights System, 35 AM. INDIAN L. REV. 263, 463 (2011).

> JEREMIE GILBERT, supra note 59, at 41.

’® Joshua Kleinfeld, The Double Life of International Law: Indigenous Peoples and Extractive
Industries, 129(6) HARV. L. REv. 1755, 1756 (2016).
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7 U.N. Secretary-General, supra note 14, 1 30.

"8 See Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Inter-Am. Ct. Hum. Rts. (Ser. C) Case
No. 79, 1 103(k) (Aug. 31, 2001), available at http://www.corteidh.or.cr/seriecing/serie_c_79_ing.doc.
™ Human Rights Day 10 December 2010: Statement by the UN High Commissioner for Human Rights,
Navi Pillay, UNITED NATIONS HUMAN RIGHTS OFFICE OF THE HIGH COMMISSIONER, Human Rights
Day 10 December 2010: Statement by the UN High Commissioner for Human Rights, Navi Pillay
(ohchr.org) (last visited June 14, 2021).

% UNITED NATIONS HUMAN RIGHTS OFFICE OF THE HIGH COMMISSIONER, supra note 50.

81 George K. Foster, Investors, States, and Stakeholders: Power Asymmetries in International
Investment and the Stabilizing Potential of Investment Treaties, 17(2) LEwIS & CLARK L. REV. 361,
361-362 (2013).
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82 The Double Life of International Law: Indigenous Peoples and Extractive Industries, 129(6) HARV.
L. REv. 1755 (2016).

8 See Glaims Gold v. USA; See South American Silver Limited v. Bolivia, PCA Case No. 2013-15,
Award (Nov. 22, 2018) available at
https://www.italaw.com/sites/default/files/case-documents/italaw10361.pdf [hereinafter SAS v.
Bolivia].

8 See SAS v. Bolivia; Grand River Enterprises Six Nations, Ltd. v. United States, Award, NAFTA Trib.
(Jan. 12, 2011), available at https://www.italaw.com/sites/default/files/case-documents/ita0384.pdf
[hereinafter Grand River v. USA].

% See Bear Creek Mining Corporation v. Republic of Peru, ICSID Case No. ARB/14/21, Award (Nov.
30, 2017), https://www.italaw.com/sites/default/files/case-documents/italaw9381.pdf [hereinafter Bear
Creek v. Peru].

% 1d.
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8 Glaims Gold v. USA, 1 726.

% 1d. 1536.

8 1d. 1 803.

% SAS v. Bolivia, Award, supra note 84, 525.
L 1d. 1578.

% 1d. 11 590, 604.

% U.N. Secretary-General, supra note 14, | 24.
*1d. 7 25.

% 1d. 133.
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% Grand River v. USA, Award, supra note 84, 1 128.
% 1d. 7 190.

% SAS v. Bolivia, Award, supra note 84, 11640, 673.
100 gee U.N. Secretary-General, supra note 14,  34.
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101 Bear Creek v. Peru, Award, supra note 85.

2 LA ERAAHE LB SR 2 N L LB E AR A S B A N A
b renippiE F 1 T £ ®-B A $F BIT, - Burlington Resources, Inc. v. Republic of Ecuador,
ICSID Case No. ARB/08/5, Decision on Jurisdiction, 1 26, 53 (June 2, 2010),
https://www.italaw.com/sites/default/files/case-documents/ita0106.pdf.

103" J.N. Secretary-General, supra note 14, ] 23.

104 John R. Andre v. Government of Canada, Notice of Intent, 1 35, 51 (Mar. 19, 2010),
https://www.italaw.com/sites/default/files/case-documents/italaw6335.pdf.

105" John R. Andre v. Government of Canada, ITALAW, https://www.italaw.com/cases/3377 (last visited
June 14, 2021).
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106 SAS v. Bolivia, Award, supra note 84, 1 79-80, 82.
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BB SR B d IR G 2 2 X BP0 kL BIT R 7

‘}_{1

# 0@ F it (nationalization) — 3 we§ = e g0 13 EE L 2R o
ERA AN FARBFIALT EEREBIT R 5T hz & 2700 g 20 4 S s
EiEps ok p A ganflfrl § AR PE RS LB/ AL, LA HE

PR AT B 5L AT S P ALY F 7 0 BIT ST

18 1d. 9 209.
17 1d. g 210.
18 1d. 19212, 216.
1914, §217.
120 14, 1 546.
121 1d. 9 547.
122 1d. 99 550-551.
123 1d. 1 590.
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=~ Al AgF FET %

SAS i skEptflidyiEF 1 BIT % 2% 2 FET 4% > 7 (- ) stfla
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Ty

Bl (2 ) Bl L AR F R PEREER TR 2 FE e g
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" H2EER AR EE > R AL AR RRP 2 EREE DRI
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Flp AR LT A 2 ST 130 %‘&T‘Bﬂ_l@lﬁ‘imr/-ﬂﬂ IR T
TR sk B gt 0 B R g e v (@) BT A C R fﬁ%\;gag (due

diligence) > ¥ * (b) E R4z s L RZFH R BHEL > LF A FEFL FET

124 1d. 19 604, 610.
125 1d. 1 612.
126 1d. 1 618.
127 1d. 19 619-621.
128 1d. 1 622.
129 4. § 642.
130 1d. 1 640.
181 1d. 1 645.

25
DOI:10.6814/NCCU202100521



BT ™o T A% FEREZE T AR AR 2 ey
AEREFE P R b BB BT A ST o0 FET &35 5 7 Lok
FRPELANOLER L GRATR G RFE R T R A2 RT
A e CMMK E R G2 B A EFESF > @ CMMK #1807 %

FATEL T R ACMMK P E @ 2 K ek ehAd 4. T B R sk

SAS» # 77 B R FRT RANML hF | AEFHRIL J T e 0 A K v
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;o

b

BN ERAIAFLEL o AR ER I o R flAT Y 2 EF

FET £8%% .

sl Ak FPS {R%

RF LA E {4 FPS B8 FRG A RABR N TS G 2 A 0F

PP R 2 & L TE % 00 Utk ) FPS & i £

Wi

L SRR S
FAEZURP G ELSEL R d Nl A YRR Bod ok g
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%’ A %’é'gu-fﬁ ’ éifj;i% SAS BIT F\ P—er_%_ mFPS II}LF_\‘z 140

B & Az B flan P AE s T lal —¥ R BIT, ¥ 22
T FPS R o F & 0 SAS AR M 1ML 4R & K & SAS # & fpF 4

M2 g ¥ BRPER PR A u Kok 2§50 7 K FPS &aren

182 1d. 1 648.

133 1d. 1 648.

13 1d. 1 649.

135 1d. 111 655-656.
136 1d. 1673.

187 1d. 191 673-674.
138 1d. 1 675.

139 |d

140 4. 91 677.
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Grand River v. United States if ¥ — &£ % in

—
-

PR SR R R R W Eenfjers &
£ REAIFETEASHFTUSLTRAAMRT2 L FeorF R hap
j'- 6 7 v ¥
£+ hGrandRiver 2 2 2 £+ £ % e B A A 3T 4 - Grand River & % T &
P
Aqchd A{edl 8 > T o D2 R 01998 F £ WA & AR 8 K46 YR

23

i

%7 MSA (Master Settlement Agreement) £ % » KFEFEL N F U EE

—

a

FE F Ay Egantd o et o d RO el £ ETH T4
FR AL RAN SBT3 MSA 2 G % 2t £ TRV R

g

AR w14

—\\

’Zk—r/ﬁgﬁ%‘? %4}%‘3 R A Bx’fg’f iIﬁfo‘r% T B~

o

4AREM LS NAFTAR T & § 7 2 2432 froje~ i 7 FET 138 2 2

BALFGRA o TR HmP H P R R AR kR o

141 1d. 1 689.

12 1. 911 690-691.

13 1. 111 693-694.

144 Grand River v. USA, Award, supra note 84, 1 182(3).
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- R % AR NAFTA T o i

ﬁ?*i%iﬂﬁiiﬁféﬁﬁ%WﬁA%ﬁ’ﬁy#ﬁﬁﬁﬁfﬂQQ
PR LR PR A R e
ﬁﬁNAHA%1ﬂ0ﬁ7m%*m°iW%ﬁﬁ%ﬁiﬁﬁj%
PAEFARMZEE TATREZM T O BRD 0 et L0 BE S X S TR

T F RSB S R FARAER T ERANE
PEANFEF LD ER R AT AN AR N R F T R
NAFTA % 1110 i cficie§ B > 305 2 88 & &k =1 & NAFTA % 1105 %
LAY AR R T RN FET 2 5Em B o At At > B 44 Ak

oz A SRR £ G MR A

ARz L £ R e R B 2RE (US. federal Indian law) f2- BAFiEx 3 %

xg

- RAVR AR CAR R FEA WME R Z FEEF 2ol B P 2
Hld FRETZZESN FEEAHPFIRMFE FHFUSIT LPE AATEH
A RFFedo g ¥ iE2 W2 2 R R RE B RN AERD X AT A o F
R g 30 ¥ R e 7 2 B4R A NAFTA {25 T 2|80 F 4 AT RPN 32 47
AR ARILT A TR PR RS A ERRAP R ERTAEN R
B EERART A L ERAE AL P EER TN IR g R

iR e W R R T F NAFTA TR en g I & 2 8 F R A B85 HRP 7

%5 Grand River v. USA, Particularized Statement of Claim, 1 62-69 (June 30, 2005),
https://www.italaw.com/sites/default/files/case-documents/italaw8883_0.pdf.

19714, 1 149.

17 Grand River v. USA, Counter-Memorial, at 160 (Dec. 22, 2008),
https://jusmundi.com/en/document/pdf/other/en-grand-river-enterprises-six-nations-Itd-et-al-v-united-st
ates-of-america-respondents-counter-memorial-on-the-merits-monday-22nd-december-2008.
%8 Grand River v. USA, Award, supra note 84, § 128.

19 1d. 1127

150 Id.

L 1d. 1137

92 1d. 1 139.
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SE R Es Lyl s S S A R R T S S
B fo R L FIE o FVR T A 2 BEP Bav A3 R N R R

By 4 1o JGE e NAFTA 65 & > % 1110 6 7 chpicfe & % T2 2 A2t
P f

bt

FREF AT A AP TP a7 RAZEFT ARG 2T e

FHE 2 G 1T B kR 5 R ez HE
CE WL HsAiEF NAFTA ™ 2 FET %75

FFALRANE AL 2 kIR ET AL HBUFER AR HEH
p e A cie- A HAES D KRR AR ERE L RS R RN
SEIEZEFRAM AR AR F G5 A R FEETPIE TR R R
B o4 LETPTEREF MRE 2R HE 0 RAVAFT A hili . 3
g HaFuldg TE R G ag{l 2 5 4 (Inter-American Declaration on the
Rights of Indigenous Peoples) ~ (B % % 1 = 2% 169 552 &) ) 2 UNDRIP 2. %
CEPBRREY R ARER AN EMIB A EN S L e AL oy

B £ FR 2 UNDRIP & 2L F%E 3 47 32 v % prsl® .

3 AR 2 o WIS 199 NAFTA % 1105 i #r 20 FET 158 » %
EARBFA KT APRET T e ETREL L 2RV G FHRT A BN
L BRI S 1105 5 S GGFR i 21 L0 R A REF P e

Rt o 3 g H R NAFTA 2 pd 72 4R ¢ & g ditdysl? £4% 1105

B gTeng U R0 TR B R R A SE VR E R

93 1d. 1141
4 1d, 99 144-145.
951d. 1 148
19914, 99 153-155
137 Grand River v. USA, Statement of Claimants' Claims Arising from Allocable Share Amendments, at
1 (Nov. 6, 2006), https://www.italaw.com/sites/default/files/case-documents/italaw8903.pdf.
1% Grand River v. USA, Particularized Statement of Claims, supra note 145, { 139.
%9 Grand River v. USA, Counter-Memorial, supra note 147, at 134.
160" Grand River v. USA, Award, supra note 84,1 219
1L 1d. 1 69.
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(#u]E7 i 23] MSA 5882 %3 ) S8 uHhaR v 42 r'® . lpghui

R
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AR ~ T FE o ARFAEIEE NAFTA 5 1105 if shifz

}i’fr‘?"’%'%l@;ﬂm” rﬁ(;—rﬁ-; }[‘]/\71&1_?:164
P8 R AL AERANET
— ~Bear Creek v. Peru

Bear Creek v. Peru % i 2 425 B 4% cnB % 354 ™ 40 £ 4 4L F 4 Bear Creek
B Ao d cnT & 9 (Santa Ana) # L 4~ £ 427 0 >t 2007 & 245 % 83 5Lix £ B~

PR~ ¥ fris ¥t BRI FHE ™ o A 0t > Bear Creek B B 37 F chiF b 1F
¥XEERE oA ¢ B3R (environmental and social impact assessment,
ESIA) - 4@ % k>t 2011 # %.83% ESIAE & {5 > & - ﬁ:}ﬁ:r:bt? AR FTARR S
22 ¥4 (community participation mechanisms ) 12 % ESIA i& {7 2 1670 4 g gL

gl d B A Hang g F o g k4 cbuR a6 67 1% 5 2011 £ 6

Bl EATER RS T H 3252 4 0 4 gl 0 5 8352 L BT e
(At B 302014 & 8 7 »Bear Creek 1335 T4 £+ —de i o d ¥ 3 22
HAGE A=W > S 252 b 0 T b —aedpd Frpe, 7K

AT A L 23 fgofeengk 5 ~ FET R RI4e FPS R R0

%2 1d. 171

183 1d. 1 185.

184 1d. 7 187.

165 Bear Creek v. Peru, Award, supra note 85, 1 663.
186 1d. 9 149.

187 1d. 7 168.

188 1d. 9 190.

189 1d. 4 202.

170 4. q 113.
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AEP R FREL TS 3% 22 % (Amicus Curiae) «h2 & & % > A W] 5 — (2
i& Aymara f- Quechua f i & A g2ty {] e DHUMA > fr— L5 7 %2 4 4
L3z gpto Hin i 72 % DHUMA 2% 800 £ Aymara %3 > 2 2415 £.F
BUCEEAG AR E BRI ORBERT A AREI T RNEE
SRR e AR R e A AT K G R D T L B R E MG

g R g 0 F AL B A RE 2 A Aymara EFHZ TAE
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S Rk ez % R RN R G St B B R h (F B R K] Pk

$A R T 4 e dp 28 o

(=) H 45545 B Al

Tial—4e £ 4 pd TR, WS 8121 15 % 2 98 £ 4 7 Biloc 2 2
T3 B ARG 4 R AR AT R 2 GNP ST A 2 f I Ry
B TR R PR B o MR R GRS SRS HR T 4 19

¥ 8352 4 BB B @ 2B F g AE S > @ Bear Creek 7 £ it &

!

R FEREHETET B BT A B3 LARER A f L2 F s

4

l‘“‘

TS E R ED PR ESRE FAGERG LR KT AL

1™ Bear Creek v. Peru, Procedural Order No. 5 (July 21, 2016),
?7t2tps://www. italaw.com/sites/default/files/case-documents/italaw7447.pdf.

Id. 1 40.
173 Bear Creek v. Peru, Non-disputing Party Written Submission of DHUMA and Dr. Carlos Lopez, at
2, 3 (June 9, 2016), https://www.italaw.com/sites/default/files/case-documents/italaw7517.pdf.
7 1d. at 2, 14.
17> Bear Creek v. Peru, Procedural Order No. 5, supra note 171, 5.
176 Canada-Peru Free Trade Agreement, Annex 812.1, (“The determination of whether a measure or
series of measures of a Party constitutes an indirect expropriation requires a case-by-case, fact-based
inquiry that considers, among other factors: the economic impact of the measure or series of measures,
although the sole fact that a measure or series of measures of a Party has an adverse effect on the
economic value of an investment does not establish that an indirect expropriation has occurred, the
extent to which the measure or series of measures interferes with distinct, reasonable
investment-backed expectations, and the character of the measure or series of measures.”).
77 Bear Creek v. Peru, Award, supra note 85, { 375.
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Ap DAL 2 PR M T R T4 52 2011 # 6 P hg ik AL T A

FHF R B2HLE L TRy IRy NIV R F AR Y83 L L ERE R
WASE R B e Bear Creek 22 R I BB R R Y ¢ il L HESEE

FHES BT A FAe 3 W A % 83 9Lk 4 il

INAREEEFREI TRE— £ pd AR S 81216 % 33 o
ABRMANYEA G B 2 DR A 4 E 8352 L A chiRdE AR § 0 B R

Bt ot PIES & o de 2T L (- ) & RJEEAL€ 7T (social license ) i A%

PR RRFARBL GE PRF AL RELAH0? (2) A%

LM%KﬁE%@ﬁg??%abﬁﬂﬂwfm%&ﬁi?ﬁ%ﬁﬁ%%Wﬁi,

Gy o hrd KRR TFANFHE T ARG EF D ARHFT AL B ST
B EARET AFBAF 0T R R EEREBE BRI T A FE TR
F ek % Pl 7 5 BAOETARTIR F 2 soi e AT A ie- H BB
BEd o e PR R AUT R 4 BT L RE B G R & T B
AR e BT T E Y 325 L P e BRI G
BB RO RITE T ﬂﬁ;?h;’p&@» P R FAR T A - R R LR T

AL T RIARG A AR K?‘1%ﬁ§¥32%%4@&ﬂ%w%mo%

T

o pray LIEHF A 2304 o BearCreek 324 7 L fsnt @ @A e R

<

DA

178 1d. 1 376.

179 1d. 19 395, 398-399.
180 1d. 7 403.

181 |d

182 1d. 7 406.

183 1d. 19 403-404.

184 1d. 11 406-407

185 |d. q 408.

186 |d. 99 409-411.
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TR B R b g0 R RS (police power) it 3

i<

P LB BRBELL T REESE % 210 4 AB e B R e s g P
FARGEF Tieg— e £ fd ¥R Ribah- bl A 2L T R
BTG e U TAe e £ f R R B 2200 RE e B iR
B OB2BLE L 2 ) FEARE - G AR S 6] ez R @
PRSL 5 - BMBRZ DO RGN g v fEf el b i T

Ty TR B E e E gm0
() B3 88 F%F FET -FPS & 2 BAL £ A2 & B

KR RS R 2B A A E T B PR A A E AT A
Wl L FiEF FET 2 FPS #7hens & > ¥ B X AHN 3 6> SR NBH

R EE RIS Y S EM L

(Z):MArFFild

T OREFETLIMARL A F AR AT MG HA P H RS e
Booodm B RUERE 2R IR L oy R R f oRaR AR o 384 A
FRATRA(REFL o8y 16052 9) iR L F A HG ¥ 2 g+ IR
FOoRLEFUOCNEHRA RO AN REES LI RER LT AAFE LY
87 1d. 7 412.
188 1d. 1 460.

189 Canada-Peru BIT, art .2201 (“...(a) to protect human, animal or plant life or health, which the
Parties understand to include environmental measures necessary to protect human, animal or plant life
or health; (b) to ensure compliance with laws and regulations that are not inconsistent with this
Agreement; or (c) the conservation of living or non-living exhaustible natural resources.”).

190" Bear Creek v. Peru, Award, supra note 85, ] 473.

91 1d. 11533, 544, 553.
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HPF £ ¥0 3 TRAAR 2 Bond e IGRE R 2 0 1R R Rt 2 2 )

R ey BREFF PP RAAS BELXDTEEFIRELFT AT &
ZiE (TAEFT) 193 . Bear Creek 22k 4 it B~ 19 ¥ B AL 02 i3 éﬁcfjf‘uiﬁi’i
FEOMAIRAALET A FRE ALK RED NRREFEMLEHFTIL Y

BFEFHR o TR HIET AL e e

= ~ Border Timbers Limited and others v. Republic of Zimbabwe F-
Bernhard von Pezold and others v. Republic of Zimbabwe
% I >~ Bear Creek v. Peru — % » "5 ® el R A% 3 ez % ¥

ARG AFT 2GR ARTE - b ARRFT A SRR TEE—F 7 ® BIT,

_'fi’ri%’:l_—

He

=& BIT, »t 2010 # » 3 = =i fkd= @ £ > F5 3 ®> 2000 & {5 97

w4

Fowhd perE PP B Y AR X FRAN RS PR L 2
¥ %3 Pezold = %é_%é}iiﬁ%%%i‘%?”ﬁi? g AH-2012&5 0
A EN TR L IR OANREHE TEHE2e g7 v (the
European Center for Constitutional and Human Rights, ECCHR ) ' iz 3% ( 2 /4-K 7
2 e AR A FRF L = 5 )(Convention on the Settlement of Investment Disputes

between States and Nationals of other States » 12 = # # ICSID 2 %) % 37.2 ' »

- PrE R 2 FBR PR SRR & 7 B A A f2 1] BIT i< Jrid

192 Bear Creek v. Peru, Partial Dissenting Opinion of Professor Philippe Sands, 1 10 (Nov. 30, 2017),
https://www.italaw.com/sites/default/files/case-documents/italaw10107.pdf.

198 1d. 4 37.
1% d. 1.
1% ECCHR 4_- m&: b IR B ek T EHO RS T A D HPRIP T S R4 R
Tl AR LK F R (Wolfgang Kaleck) -2 & " 4 27> 2007 # = = > 5 hil 2 B2

B m (R R ARz T ) N2 HE AT T R RAE 2 9T FRafE{] - About ECCHR,
ECCHR, https://lwww.ecchr.eu/en/about-us/ (last VISI'[ed June 14, 2021).

1% |CSID Convention, Regulations and Rules, art. 37.2, Apr. 10, 2006, 575 UNTS 159,
https://icsid.worldbank.org/sites/default/files/documents/ICSID%20Convention%20English.pdf (“After
consulting both parties, the Tribunal may allow a person or entity that is not a party to the dispute to
file a written submission with the Tribunal regarding a matter within the scope of the dispute. In
determining whether to allow such a filing, the Tribunal shall consider, among other things, the extent
to which: (a) the non-disputing party submission would assist the Tribunal in the determination of a
factual or legal issue related to the proceeding by bringing a perspective, particular knowledge or
insight that is different from that of the disputing parties....”) [hereinafter ICSID Convention].
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{@ -’}—E i/ },%’ [EREN -é’Au\ B '}ﬁ ’ s}“l;b%\ ICSID =~ ']’—ﬁ 37.2 f’;z: , ;,t;
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§ 3 W TI2EAT R O B2 3 E R FRRT A A AL B R %
SR YL ERN SN R TRV ES M E LIRS R R EOR

BPAREN AR LIRS SROUPM AR S ELIEYE o2 9 A A
enF-7% - South American Silver Limited v. Bolivia & & _4ept » & # 3% e 343t VCLT

5 3liE% 3 CARZ P FEIL L FFEDER T “,f?k»-‘i':%s'fi‘%éﬁﬂgﬁﬁ'ﬁ%i

197 Bear Creek v. Peru, Procedural Order No 2, § 64 (Apr. 19, 2015),
https://www.italaw.com/sites/default/files/case-documents/italaw4332.pdf.
198 1d. 111 58, 62.

99 1d. 157

2% 1d. 1 60.
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FloF L H T AR ABME SRR R R NR TR REP A Y

201 Watson and S. Venne, Talking Up Indigenous Peoples’ Original Intent in a Space Dominated by
State Interventions, in INDIGENOUS RIGHTS IN THE AGE OF THE UN DECLARATION 87, 96, 106 (E.
Pulitano ed., 2012).

202 NTERNATIONAL INSTITUTE FOR SUSTAINABLE DEVELOPMENT, EXHAUSTION OF LOCAL REMEDIES IN
INTERNATIONAL INVESTMENT LAW 5 (2017),
https://www.iisd.org/system/files/publications/best-practices-exhaustion-local-remedies-law-investment
-en.pdf.

203 Manfred Nowak, The Need for a World Court of Human Rights, 7(1) HuM. RTs. L. REV. 251,
252-254 (2007).
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23 Allee, Todd, and Clint Peinhardt, Delegating Differences: Bilateral Investment Treaties and
Bargaining Over Dispute Resolution Provisions, 54(1) INT. STUD. Q. 1, 1-26 (2010).

264 |LUKE ERIC PETERSON AND KEVIN R. GRAY, supra note 207, at 8.

65 MARC JACOB, supra note 233, at 9.

266 Id

7 1d. at 8.

268 | UKE ERIC PETERSON, supra note 208, at 12.

%9 MARC JACOB, supra note 233, at 8.
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2% HowaARD MANN, supra note 253, at 18.
211 Black’s Law Dictionary, 6th edition, 1990.
272) Waincymer, Balancing Property Rights and Human Rights in Expropriation, in HUMAN RIGHTS IN
g\ISTERNATIONAL INVESTMENT ARBITRATION 309 (P-M Dupuy eds., 2009).

Id.
2% Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case No. ARB/05/22,
Award, (July 24, 2008), https://www.italaw.com/sites/default/files/case-documents/ita0095. pdf.
2> GC Christie, What Constitutes a Taking of Property Under International Law? 38 B.Y.I.L. 307,
307-338 (1962).
27% Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1, Award, 11
103, 111 (Aug. 30, 2000), https://www.italaw.com/sites/default/files/case-documents/ita0510.pdf.
2" %) 4e Saluka Investments B.V. v. The Czech Republic, UNCITRAL, Partial Award, { 255 (Mar. 17,
2006) https://www.italaw.com/sites/default/files/case-documents/ita0740.pdf e & % # % e 57 F 3 4
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28 TJ Grierson

Weiler and IA Laird, Standards of Treatment, in THE OXFORD HANDBOOK OF INTERNATIONAL INVESTM
ENT LAw 272-290 (P Muchlinski, eds., 2008).

2% 1oana Knoll-Tudor, supra note 236, at 340-343.

280 gee generally, S.D. Myers, Inc. v. Government of Canada, Partial Award, 162 (Nov. 13, 2000),
https://www.italaw.com/sites/default/files/case-documents/ita0747.pdf.

10ccidental Exploration and Production Co v Ecudaor (Occidental), LCIA Case No UN2467, Award,
1177. (Quly 1, 2004), https://www.italaw.com/sites/default/files/case-documents/ita0571.pdf.

282 K ATHRYN GORDON, JOACHIM POHL AND MARIE BOUCHARD, OECD, INVESTMENT TREATY LAW,
SUSTAINABLE DEVELOPMENT AND RESPONSIBLE BUSINESS CONDUCT: A FACT FINDING SURVEY 3, 5
(2014).
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%8 HowaRD MANN, supra note 253, at 9-10.

84 Best Practices in Promoting Investment for Development, OECD 10 (2008),
http://www.oecd.org/investment/globalforum/40311282.pdf.

%85 K ATHRYN GORDON, JOACHIM POHL AND MARIE BOUCHARD, supra note 282, at 5.

%86 | uis Gonzélez Garcia, supra note 212, at 32.

%7 1d. at 33.
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88 NAFTA, pmbl, (“Promote sustainable development; strengthen the development and enforcement
of environmental laws and regulations; and protect, enhance and enforce basic workers' rights.”).

289 U.S. Model BIT (2004), arts. 12, 13, available at
http://www.law.nyu.edu/sites/default/filessECM_PRO_066871.pdf.
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2% Cambodia—Hungary BIT (2016), art. 2; Hungary-Tajikistan BIT (2017), art. 2.

21 Japan-Kenya BIT (2016), art. 22.

292 Finland—Namibia BIT (2002), pmbl, (“...these objectives can be achieved without relaxing health,
safety and environmental measures of general application.”).

2% Cambodia —Hungary BIT (2016), art. 2.

2% Haftel, Yarm, and Alexander Thompson, When Do States Renegotiate Investment Agreements?,
13(1) REV. INT. ORGAN. 25, 25-48 (2018).

2% Claire Provost and Matt Kennard, UK Investment Treaty with Colombia Threatens Fragile Peace
Process, THE GUARDIAN (July 9, 2014),
https://www.theguardian.com/global-development/2014/jul/09/uk-investment-treaty-colombia-human-r
ights.

2% Ppiero Foresti, Laura de Carli & Others v. The Republic of South Africa, ICSID Case No.
ARB(AF)/07/01, Award (Aug. 4, 2010),
https://www.italaw.com/sites/default/files/case-documents/ita0337.pdf.

27 )4e Suez v. Argentina, Award, supra note 10.
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2% 4 4e Finland-Namibia BIT (2002), art. 16; Jordan-Singapore BIT, art. 18.

2% G4 Japan-Morocco BIT (2020).

%0 %4 Hungary- Russian Federation BIT (1995), art. 2

%01 44 Korea-Rwanda BIT (2009), art. 5.4; Canada-Romania BIT (2009), Annex B (c);
India-Mozambique BIT (2009), art. 5(1).
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393 Italia- Lebanon BIT, art. 7, (“The arbitral tribunal shall decide the dispute in accordance with the
provisions of this Agreement and the applicable rules and principles of international law.”).

%4 Toto Costruzioni Generali S.p.A. v. The Republic of Lebanon, ICSID Case No. ARB/07/12,
Decision on Jurisdiction, 1154 (Sept. 21, 2009),
https://www.italaw.com/sites/default/files/case-documents/ita0869.pdf.
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Argentina Republic, Award, ICSID Case No. ARB/07/26, Award, 1 34 (Dec. 8, 2016),
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317 Top Ten Business and Human Rights, INSTITUTE FOR HUMAN RIGHTS AND BUSINESS,
https://www.ihrb.org/library/top-10/top-ten-issues-in-2012 (last visited June 14, 2021).

318 \zalentina Vadi, Heritage, Power, and Destiny: The Protection of Indigenous Heritage in
International Investment Law and Arbitration, 50(4) GEO. WASH. L. Rev. 101, 143 (2018).

319 Non-Disputing Party Submission - ICSID Convention Arbitration, ICSID,
https://icsid.worldbank.org/services/arbitration/convention/process/ndp (last visited June 14, 2021).
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320 DAVID GAUKRODGER AND KATHRYN GORDON, OECD, INVESTOR STATE DISPUTE SETTLEMENT: A
SCOPING PAPER FOR THE INVESTMENT PoLICY COMMUNITY 64 (2012).

%21 | UKE ERIC PETERSON AND KEVIN R. GRAY, supra note 207, at 11.

%22 Canada-Barbados BIT, art. 11, (“arbitrators selected for disputes on prudential issues and other
financial matters shall have the necessary expertise relevant to the specific financial service in
dispute.”).

323 Canada-Jordan BIT, art. 42, (“without prejudice to the appointment of other kinds of experts where
authorized by the applicable arbitration rules, a Tribunal, at the request of a disputing party or, unless
the disputing parties disapprove, on its own initiative, may appoint one or more experts to report to it in
writing on any factual issue concerning environmental, health, safety or other scientific matters raised
by a disputing party in a proceeding, subject to such terms and conditions as the disputing parties may
agree.”).
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%5 1d. at 9.
%26 See MARC JACOB, supra note 233, at 34-37.
%27 US Model BIT (2004), Annex B.
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FHReb)F o he TR —3 2 15 BIT)  HIHF 5 1130 B £ e
0. ek BITs ¢ o B 4e R E R RS HEE » bl4e 2010 & b @M —fL % i
BIT, T3t T dg 7 W4p s (OECD % W& F4pHHA47) P2 i EF £ 17

(responsible corporate behavior) ¥ 12 88 § ¥ 874 4 W 03T 13 o

FERMAFERP~ BITs? > A235% 1 BIT AL > *“RPmiE 2 ®
AR R MR A ERBAME N THESE T F o o B OES i

QAP FEp TR LA A 8 2R T R0~ BITs e fad 2%

%28 Andreas Kulick, supra note 211, at 270.

23 UNCTAD, WORLD INVESTMENT REPORT 2020 Xii (2020), available at
https://unctad.org/system/files/official-document/wir2020_overview_en.pdf.

330" Morocco-Nigeria BIT (2016), art. 15, available at https://www.bilaterals.org/IMG/pdf/5409.pdf.
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plez 117 % 4 (ILO Declaration on Fundamental Principles and Rights at Work )
(= & ®WF § & = %) (United Nations Convention Against Corruption) f= (2
% B ¥ E 7 3 ) (Rio Declaration on Environment and Development) o r2 iz 7 i»
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5
PARRE FENGEE S FEAA BRI R 2 ARG P AR T
PP PR R A R odpindey B IEE o & BITs shisizidigamd » 1
CEUREBANT T B ORFT R (=) BITS ¥ rGEF A A R DR
%ﬁ£$%ﬂ?&%%ﬁﬁﬁowwﬁﬁﬁ%ﬁﬂ’éﬂﬁi”@ﬂ?&%ﬁﬁ

Ak g fo 4 PSR I et g?& BLRMY 1 @%fr({OECD '/_—‘;‘—_;} gé.}éﬁAFn})

31 How to Incorporate Human Rights Obligations in Bilateral Investment Treaties?, 11SD (Mar. 22,
2013),
https://www.iisd.org/itn/en/2013/03/22/how-to-incorporate-human-rights-obligations-in-bilateral-invest
ment-treaties/.

%32 Who We Are: The World's Largest Corporate Sustainability Initiative, UNITED NATIONS GLOBAL
CoMPACT, https://www.unglobalcompact.org/what-is-gc (last visited June 14, 2021); The Ten Principles
of the UN Global Compact, UNITED NATIONS GLOBAL COMPACT,
https://www.unglobalcompact.org/what-is-gc/mission/principles (last visited June 14, 2021).

33 G.A. Res. AIRES/64/223, 1 14 (Mar. 25, 2010).
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& R (legality requirements) 2. R Z AR EHXF 2 THELFT AT P ER
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ML X 0o~ TR o (2) BITs e s if i » o3 4 Bk 4 F 37

(counter claim) 3% gt > U P RIE A R EjeHEZ BRE > B A Ra 1t

—

TR AlEE R e - JenE s R 2016 # i BIT i 5 42

=
.
o
—=
e
By
«370
—t

Wit BIT % 131 4 - FH T4 64 REH I LRTF 40F5 -
2

WERORE EEFTEL AP RERTZY 0 L RY B4 BITS

# i (Corporate Social Responsibility, CSR ) 2.4 » H 4] i 7 -
MR E g ‘*v?‘*&':;ﬁ Ei/,ﬁvﬁ_é‘pg AT F R RESR R RS RRTE
4 CSR &7+en 42 iF % o blde T B ERSTL frBl— 8 7 41 BIT, 033 ¢ 4t
BB € FEIRAL T &R 0 CSR 8% o 5 CSR «hRY 4215 20| £.% CSR
FERZEFTAARS ARRREFDEE) ERF 0 o T £ < — R % BIT,

A=A REEALS P S FEFERR L E RN fop AR K

34 |LUKE ERIC PETERSON, supra note 208, at 15.

%35 Valentina Vadi, supra note 60, at 230.

336 |_UKE ERIC PETERSON, supra note 208, at 15.

%7 India Model BIT (2016), art. 13.1, (“Without prejudice to the jurisdiction of the Courts located in
the Host State, Investors and its Investments shall be subject to civil actions for liability in the judicial
process of their Home State for the acts, decisions or omissions made in the Home State in relation to
the Investment where such acts, decisions or omissions lead to significant damage, personal injuries or
loss of life in the Host State.”).

%% Belarus-Hungary BIT, pmbl 9 4, (“Seeking to ensure that investment is consistent with the
protection of health, safety and the environment, the promotion and protection of internationally and
domestically recognised human rights, labour rights, and internationally recognised standards of
corporate social responsibility.”).
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( Canada-European Union Comprehensive Economic and Trade Agreement, CETA )

AT GG R EERE R ¥ 4o TOECD F R £ £ WAL B AR
e CSR R B » 45k 1t g s AL 6 ok B R ah- R0 R e
I EE AL E 0 CSR AL AT 2 L A2 n ¢ 7 i 2R

BoHAREREEY O pEpHEF CSR HEF > RRE F N R £ EK
P CSR Fix o #¢ » CSR 40 7 i~ #H R B RAI7 P B2 R RFRT
LR o et - ko AR S WRERFI L F W L CSR & K UFKE

A AT FET ]’4’1}\_': l—’r’b ;Wﬁ}; ;j" °

¥ - 25 o CSR hE &Mk ik a fifd 772 PR A ARG LR F
FARER L 2 F o G BITS ¥ ifsg k> Hige ¥ 3572 {354 o

blde TFo4tae——+ 32 BIT | % 12 152 CSR 544 * [should ; # 2t Tshall | i
W RETIRT A (should) ¥4 p BEHR-R%E SR CSRIEHE N » B ¥ 53¢
TR L. % 2 BIT T CSR &2 Tshall | it4ig~> #3523
FEsFA > R THFTAZERFTR (shall) ¥4 (strive to) 5+ 2 Wen
AFFEMAN RS ?}*h i T FE Az ARF R (shall) 4 (endeavor to)
ﬁﬁ B>t iz ¥ 17 5 (responsible business conduct) 1A B & B frif 2 o st

Mo g o iames+~ 2RBIT, ¥ 15152 CSR 2 p m3* . 80> A2 3%

%39 Canada-Benin BIT, art. 16, (“[e]ach Contracting Party should encourage enterprises operating
within its territory or subject to its jurisdiction to voluntarily incorporate internationally recognized
standards of corporate social responsibility in their practices and internal policies, such as statements of
principle that have been endorsed or are supported by the Contracting Parties. These principles address
issues such as labour, the environment, human rights, community relations and anti-corruption.”).

30 CETA, art. 22.3(2)(b), (“...encouraging the development and use of voluntary best practices of
corporate social responsibility by enterprises, such as those in the OECD Guidelines for Multinational
Enterprises, to strengthen coherence between economic, social and environmental objectives....”).

1 Argentina—Qatar BIT, art. 12, (“[iJnvestors operating in the territory of the host Contracting Party
should make efforts to voluntarily incorporate internationally recognized standards of corporate social
responsibility into their business policies and practices.”).

%42 Brazil —United Arab Emirates, art. 15.1, (“[i]nvestors and their investment shall strive to achieve
the highest possible level of contribution to the sustainable development of the Host State....”); art.
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RAXEL b 2d Rl it FH - R R O] KR 4
Ao AR NE R R A TR g A EHROAEDEAR T FRPE 2K
T 2L/ g 7]~ R %2 6] iE A KRB R B (B # i5.9) (Treaty
of Waitangi ) 2= 4]« > Kﬁ; 2L }jgﬁ’fﬁb#’ % eing 53 o plde TEs 4 T X
¥ > e g4 g @ (Comprehensive and Progressive Agreement for Trans-Pacific
Partnership) % 29.6 i * 83, @ T 5 d ¥ % 2%, (Agreement between the
Separate Customs Territory of Taiwan, Penghu, Kinmen, and Matsu and New Zealand
on Economic Cooperation) % 19 % 7374 h % & (F2 54 7 4 L 255 4 p&

MIEXfER2Z LS RERR LAk -

15.2, (“[t]he investors and their investment shall endeavor to comply with the following voluntary
principles and standards for a responsible business conduct and consistent with the laws adopted by the
Host State receiving the investment™.).

3 Lillian Aponte Miranda, The Role of International Law in Intrastate Natural Resource Allocation:
Sovereignty, Human Rights, and Peoples-based Development, 45(3) VJTL 785, 828 (2012).

344 CPTPP, art. 29.6, (“Provided that such measures are not used as a means of arbitrary or unjustified
discrimination against persons of the other Parties or as a disguised restriction on trade in goods, trade
in services and investment, nothing in this Agreement shall preclude the adoption by New Zealand of
measures it deems necessary to accord more favourable treatment to Maori in respect of matters
covered by this Agreement, including in fulfilment of its obligations under the Treaty of Waitangi.”).
WAL EP AP BB BB ST AL TRE) $19F RAN L T o
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346 Economic Partnership Agreement between the CARIFORUM States, of The One Part, and the
European Community and its Member States, of The Other Part, 2008 O.J. (L 289) 1938,
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:22008A1030(01) &from=EN.
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BEPRYIS A kBT oL g TS E L R iRl 270
S 2 Ll AR S SR L N e S g) e R LR SRR S R
PERDRE- B (HhpTH &ﬁ%ﬁmst*ﬁﬁo&ﬁwn%ﬁ#‘ﬁ
BEEFHFLBAETTIRLAFEELOT I rRh TR LEFTARBEETR
Wo it B dp sl o Pl Ao ik 2 RS Senf 5 e TR TP £ & BT
BB AR 2 REE I B RS Y 201 ER - T
FF LA R =R 4p ¥ R P (Guiding Principles on Human Rights Impact

Assessments of Trade and Investment Agreements ) 0, o T 1,%1 AANiE 2 TR

kAR A AR T e T R 2 B R A A R R

‘/

LB RRPER RBPER - L T AR L BRI

7 INTERNATIONAL CENTRE FOR HUMAN RIGHTS AND DEMOCRATIC DEVELOPMENT, GETTING IT RIGHT:
ASTEP BY STEP GUIDE TO ASSESS THE IMPACT OF FOREIGN INVESTMENTS ON HUMAN RIGHTS 2 (2008).
348

Id.
9§ 4- Committee on the Rights of the Child, UN Doc. CRC/C/15/Add.232), 48 (June 30, 2004);
Committee on the Elimination of Discrimination against Women, UN Doc. CEDAW/C/COL/CQ/6,
29; Committee on the Rights of the Child, UN Doc. CEDAW/C/PHI/CO/6, 1 26 (Aug. 25, 2006).
%0 Human Rights Council, UN Doc. A/HRC/19/59/Add.5 (Dec. 19, 2011).
351

Id. 7 6.
%2 |d. Appendix, 1 1.
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%3 |d. Appendix, 1 2.1.
%4 |d. Appendix, 1 3.
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PlAcEc R 24 £ & T 25 A F 4 35 2 (Comprehensive Economic and Trade
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Agreement, CETA) |, 2 % 2 85® ik ¥ BB R P2 1 F WHL# 5 5 Mg
L TR R A oL A SR 4T R Rk TRSCR S o Bk 0 CETA
2% ki FAETREGORT REEGE T AR TR EEF o p

FARP IR R AR T LRI CE R A L R P

e

RAEbERAT AT S RAML WY ERE T F A BEREEG R
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Boblhe THE—Sd BIT, 2 A BEETRREATHY - § L& g

BRI EEEIEE > UL FI TG RRT MR A3 d 2 e

%5 Austrian Airlines v. The Slovak Republic, UNCITRAL, Award, § 137 (Oct. 9, 2009),
https://www.italaw.com/sites/default/files/case-documents/ita0048_0.pdf.

%0 \/CLT, art. 31(3)(a)(b), (“There shall be taken into account, together with the context: (a) any
subsequent agreement between the parties regarding the interpretation of the treaty or the application of
its provisions; (b) any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation.”).

%7 CETA, art. 1.9(2), (“Each Party has the right to protect and preserve its natural water resources.
Nothing in this Agreement obliges a Party to permit the commercial use of water for any purpose,
including its withdrawal, extraction or diversion for export in bulk.”).
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LHE TR T ESEF T E R E= s (sustainability impact
assessment) *%4c3 14 8/ %= (ex post impact assessment ) ¥ H 1 (7 e £ Py
FB 2015 & BT A R ESE R 515 800 o Bl A T g e
BGTREMI AR F A& RIRE 1 2 (the Agreement Concerning
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%58 EUROPEAN COMMISSION, EUROPEAN COMMISSION SERVICES’ POSITION PAPER ON THE
SUSTAINABILITY IMPACT ASSESSMENT IN SUPPORT OF THE NEGOTIATIONS ON AN INVESTMENT
PROTECTION AGREEMENT BETWEEN THE EUROPEAN UNION AND THE REPUBLIC OF THE UNION OF
MYANMAR 5 (2017).

%9 gustainability Impact Assessments, EUROPEAN COMMISSION,
https://ec.europa.eu/trade/policy/policy-making/analysis/policy-evaluation/sustainability-impact-assess
ments/ (last updated June 14, 2021).

%0 Ex Post Evaluations, EUROPEAN COMMISSION,
https://ec.europa.eu/trade/policy/policy-making/analysis/policy-evaluation/ex-post-evaluations/ (last
updated June 14, 2021).

%1 Guidelines on the Analysis of Human Rights Impacts in Impact Assessments for Trade-related
Policy Initiatives, EUROPEAN COMMISSION,
http://trade.ec.europa.eu/doclib/docs/2015/july/tradoc_153591.pdf

%2 Agreement Concerning Annual Reports on Human Rights and Free Trade Between Canada and the
Republic of Colombia, art. 1, available at https://www.treaty-accord.gc.ca/text-texte.aspx?id=105278.
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%3 |d. Appendix, 1 5.

364 NTERNATIONAL CENTRE FOR HUMAN RIGHTS AND DEMOCRATIC DEVELOPMENT, supra note 347, at
6.
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