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Disputes of Nationality Planning under International Investment Agreement

Preliminary Study on Taishin Financial Holdings and Chang Hwa Bank
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Abstract

Taishin Financial Holdings and Chang Hwa Bank Arbitration is the first case
Taiwan participates in as a respondent under international investment arbitration. This
dispute has been extended from the domestic court to the international stage since the
tribunal established. With the opening of the international trade environment and the
gradual increase in overseas investment, nationality planning seems to have become a
trend. As far as host states and investors are concerned, how both sides should make
profit through the investments but also protect their rights simultaneously is an issue to

be discussed here.

To understand the criteria and considerations that may be applicable to the
jurisdiction of the arbitral tribunal, this article collects several pervious international
investment arbitration cases which are related to nationality planning. The results show
that, ratione temporis and the timing issue are the main issue that preclud tribunal from
exercising jurisdiction. At the same time, investments in lack of "substantial business
activities" are also easy to urge the tribunal to consider them as shell companies, leading

to the notion of abuse of rights.

Then, based on the analysis of the results above, we find that, because the time of
the investment made by claimant is later than the time of the dispute, nor can claimant
invoke “the dispute is a continuous act" or " the dispute is unforeseeable" as defenses,
the tribunal may decide that it lacks jurisdiction in Taishin Financial Holdings and

Chang Hwa Bank Arbitration.



Keywords : Nationality planning, International investment arbitration, Jurisdiction,

Taishin Financial Holdings
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for Settlement of Investment Disputes, Dec. 12, 2015.
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BEAERAF AR E R R ARSI T AR ST R REARZH
FRE AR SR S B AR B X WAB AT R ABR T 0 SR 094 B I R AR R ATH & E
BE T RE  HREZIRR P AP EHERBEIHA MR TR

Bz AR —fF K

HBBHRAGIAMEZZEATANSAMBEY  wHh B LERBRTE
BAME P R EHRI AEHEEEBRARIPHEN A 2T - LMFaiEe
ABARTFIAMZAE L T AR TGO TR E RG4S —H A
TARFEEREGEENRRANZENFAEERE > QEERRPARTEIZHBKX... |
PR MRS IRAEME R IR o B BRE WA 2R B AR
Bz EE-—GEE ST BRTHNEEN REZRRELERBEL T

S

Ty

@

1991 Fik Bl SAPTARIE S 3TWIAR B A T AP H BT BV T ¥ 2 (&
B R HTH EMEL - TERKRGT ) BATRAE  EMER L
B MARERFZZRE 15 1993 FHBRELMETZREWE T BH
" %4 it (know-how ) [ B AR B XM c HEHE  REMXEmS Y

AE B A o £ B 1983 4B B 4% F W & 31 2] ( Bilateral Investment Treaty

'* Agreement between the Government of the United Kingdom of Great Britain and Northern Ireland
and the Government of the Republic of Kenya for the Promotion and Protection of Investments, March,
2000.

'3 Agreement between the Government of the Republic of Austria and the Federal Government of the
Federal Republic of Yugoslavia for the Reciprocal Promotion and Protection of Investments, art.1, July
19, 2002.

% France and argentina Agreement on the reciprocal promotion and protection of investments, July 3,
1991.

"7 Agreement between the Government of the United Kingdom of Great Britain and Northern Ireland
and the Government of Ukraine for the Promotion and Reciprocal Protection of Investments, Feb. 10,
1993.
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Program » BIT 3t % ) "tk » £ B AR EFUMETHI R IR AT LM EH
BWILEE AN AMAENRTHRAZE <2012 FELRAMRESREWE
BAHNREZERS T RELHA REE MBI BAREHMAE
R E  MTHMOEHNERRI T RZAE - AR XATH LR AR Z
Bk e  mBETHEIBACS: (1) % (2) Bty KEERAEMCRMET
REuLE2HK: (3)F5 HEHEE  HEAHTAERER: (4)HEF
M E T AN SR TR (5) % hWmd > T4 T8 A& - A% ki
£A - AR eRENRY; (6)FEMEM (7)) RBENKETZER
oM T HRBMHEF S (8) AABREN  BHAEXRADERBHEH b

G I GEHAEH BREMXZSHITR —
(=) sIRME

WHEEY A HERBETETANDYEY 225 RIBLETAHALESR
BTHERSKE AZ—HERFE (IR ) NZINTERLEY BRELHAKRTE
SELEAERNAMG BAEAHNZOEATERE ) B HF BN KEIRN &

BERE

FIBEBRRTANT LB —mE KRB &Y " (U.S.-Canada Free Trade
Agreement ) | ° FIEXMEERE AR LR LHAK  BAARERERZHS - 2

BEME  RBEHALBE ERF LB RYE -

'8 United States Bilateral Investment Treaties: Egypt and Panama, Jan. 11,1982.

' U.S.-Canada Free Trade Agreement, Art.1611”Investment means: a) the establishment of a new
business enterprise, or b) the acquisition of a business enterprise; and includes: c) as carried on, the
new business enterprise so established or the business enterprise so acquired, and controlled by the
investor who has made the investment: and d) the share or other investment interest in such business
enterprise owned by the investor provided that such business enterprise continues to be controlled by
such investor.”
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=R FAXRMH

HERAELHG - FHTA TRERHHV X LFERAIRM PTRAEE
FEARENERE P HRE MR ER R FIFAZMHELEER

¥

"

F:S-ae A

5

BN ARSI BIAZEERF K A2 Mgk E R B

m

RI&6 T 4 8 BOKE B % 09 AR 22 R 0 B 5 0m AR I oF B AT SR L A 84
HER ARG AR ER - S G R A R T R kTR LR A
M LTSRN BERALE ZIFAXRMFF A REF LM ARE

15075 T 45 & M k2 g A &A1 ( Salini Test ) o

LEEET . — s T BEER  OEARA N T MR P @A
B 2L BA] > B B R AR IR B RATE o SR i B AT 2

WABRA  RMARAER XM LRARFERZER -

— WA RA

WEARRAREIARE A —EEEF RS - ERE RS T B
ABBIEAMSILELETRR Z L EZ R REERLEMAAARR £ E 5
M RERLE > RIFARRE] —AEAMNIER  CR—FEERRER RBETRE R

gas NP FESLE S FERHERNTFRYHFEA RFOMS AN ER L

% Michael Byers, Abuse of Rights: An Old, Principle, A New Age, 47 McGill L. J. 389 (2002).
*! Bin Cheng, General Principles of Law as Applied by International Courts and Tribunals 105,
Cambridge University Press, 121, 127 (1994).
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RRERERG N HBARS U TR LA SRR T — Rk M -

¢E‘

BEETT MAERA 2N AIEREHATE AEER BB EE
o Phoenix Action Ltd v. Czech Republic f¥#% 5382 » RIZB A ZRGHFH |
B A TAAEARL B AEA THEKRIE &) - 3 BB FIRECR AT oA
 cMRAGEEETRRZM MG EHMEBECFREAREREM S - &t
FlEE TR B — B MAI AR - AA AR AER W M2 MA FRE 2

14T — SE KR AR B R 1S a2

WRERAABREET —ERTHRA - ARRERN RN EHEER LS A

JERA B R (ICT ) ¥R G 5 aek (WTO ) 2 538k b bt R B B 4%

WA RAIFRADABMER ZATA AP BREFHET YL EHE AL
1 Bh He 45 AR SR P o BRI Sb » SRAZ R R AR AR K A B IR AR R A 84
EEMEE PRET RAAETHERERA &R REE AT R A
R p B RAPRAEFZER - ML THRF R AT REZTEM LA

RERATHARZFAR -

** Munir Maniruzzaman, The Concept of Good Faith in International Investment Disputes — The
Arbitrator’s Dilemma, Kluwer Arbitration Blog, Apr. 30, 2012, available at
http://kluwerarbitrationblog.com/2012/04/30/the-concept-of-good-faith-in-international-investment-
disputes-the-arbitrators-dilemma-2/.

# Richard Gardiner, Treaty Interpretation, Oxford University Press (2008).

** Award, Phoenix Action Ltd v. Czech Republic, ICSID Case No. ARB/06/5, Apr. 15, 2009, § 107.
** Eric De Brabandere, “Good Faith”, “Abuse of Process” and the Initiation of Investment Treaty
Claims, 609, JOURNAL OF INTERNATIONAL DISPUTE SETTLEMENT, Vol. 3, No. 3, Nov. 2012.
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HABERGBARTRANBEFEEHE  HANETREREMES - &
FMT MAVERRRZIMARIE — A AR A A 2R
W RER T AT B A ET A RERIE A B A MBI R&ER
RTHAT N EEERLHEAEAZEROS =M F— A 0 B ETE

BPIAE R AR EAEATIEZ B B R AN EBTE  TAHUESER
K RMATIE » LEIERAIATARB G » A AR R4 ZRGF  uBE R
AN EWMET » BRLBAEE TR (2o E R LA ) 55 2

JEAE 2y kAR 2By o+ RN By AR 2y RLARFVAT IR BP A A

k4o 32 B b 35 Hobhouse 5B ¥ 2 » AE A R BT LUAR 3R A - 12 & k4%

o BIAEANE R AR R AR S XA - H IR A R 6 Bl e R AT R

HAVER > BSR4 A AR A% B R R 2 % 25 5 48 B sk a9 1k 0 o
BATAM A A T EAH S BAFARMAER A 3 A% R BAKRRE

TRFIER G — KRR ERBERR—EARETEEEHM BB L LEFALR

AAFH ARAAMRFERZ LA FHRANRHEESHT -

%% Michael Byers, Abuse of Rights: An Old Principle, A New Age, MCGILL LAW JOURNAL, vol.
47, 389, 389 (2002).
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=5574&context=faculty scholarship

27 Emmanuel Gaillard, Abuse of Process in International Arbitration, ICSID Review, Jan. 16, 2017,
available at
http://www.shearman.com/~/media/Files/NewsInsights/Publications/2017/01/icsidreviewsiw036full.pd
f.

** Bin Cheng, supra note 21, at 121-136.

*> Lord Hobhouse, Russell v. Russell,395, 436, 1897.

%% Ksenia Polonskaya, Abuse of Rights: Should the Investor-State Tribunals Extend the Application of
the Doctrine? Master Degree Thesis, Laws Faculty of Law University of Toronto (2014).

UadEkE BB AF A RAA - BHET - HWE - FRAEE -
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HEAREAERZ  $ERL - HAEARNZ—HAREZ—F B8
% RIEmELY  BHANE A —BERRA - RABRE G RN —
HAER S GHREREN - SMAER ARG REITHER—RAFER » £X
8B A S F MR A R kTR ((International Court of Justice » 4% ICT ) itk

34
% o

LB R R R A% 5 B R AR A LR AL R BB R AR T2
WU o HEADE TR 2 A R 2 kA R R ) — AR R AL B A
HAUE R R A GRAN RAXZH T S RZARMRY - &5 HATH

BRGEME  EARHARERLTZFENS ARD R RZKA -

= RBRRFER

HMANERBEN—BEZOMES  m BFER ZHANEBERZER
(application ) - &4 AR F#E  RER G —F RS HiTHh 2L Beyse
FHMRIZBOMEE RAEERIMOAARHERALEH  BENRAFE
ARG ERAETRAS ARG CREA T @A FET AR R RUEFER

RS H AT st ey — H R E RIB > 3T AE AR B IR AT 4R F o AR R 2 P g

0

> DAVID J. BEDERMAN, The Spirit of International Law 31, ATHENS: UNIVERSITY OF GEORGIA PRESS
(2002).

3 Antony D’Amato, “Good Faith in Encyclopedia of Public International Law”,1992, available at
anthonydamato.law.northwestern.edu/encyclopedia/good-faith.pdf.

** Fisheries Case (United Kingdom v Norway), ICJ 3, 1951; Case of Certain Norwegian Loans (France
v Norway), ICJ Rep 9, 1957; Nottebohm Case (Liechtenstein v Guatemala), ICJ 1, 1955; Gabceikovo-
Nagymaros Project (Hungary v Slovakia), ICJ Rep 7, 1997.

> Emmanuel Gaillard, supra note 27.

* Emmanuel Gaillard, supra note 27.
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W AEHUN REER  —RAMRERARAREARZEE &
BRABEAZERTUER LR ARRIMREHNEFLEEEHE HEFA
AHBRBREFRZHA B LR EEITARA T BFER R AR

Lo BARKAH (5L ) HATRHER © Bibk TAREH HE R
AT dhREEHREFR2ATEH BRGFHEAER RIERA > Mk £
FBER R TARFAER YRR RIEATE A Z 458 AT 0 ERR AT
H W R A E S RATHALFHE 2 AT B o oK 6 A B I35 B AP 3290 s R 7+ TR

REAEHRBTAZILE -

fhRES B2 IEASUEERR T > BB R AT R B e HAER 2k
BILRE RA A MEAER T L2 TRAFER - ST RELHABRE L

#%5% (bonafide ) » MBEEH AT LTI TURBRABEEZEFAZ

N

TA > EEFABBRANAMEREERAEGH S0 A g U#EFER 25 5B

RAERFHRFEHMEZIED

(=) EARRIR

RTRAVBRBEZIZRANIN EECETELERT —EEEHXETZIEHA
X &4 o ICSID N #yAe E AT RAGAREG » A BB E T RMA4£F L > Bk
EHSEBPFTURIMGBRELAMAREZER” - F—ER A EYE
#4 7 FedaxN.V.v. The Republic of VeneZuela » & % # /] 48 8 k3T & fi Al 2 244

BFH T - ERRA > o — X EFFEIRE - FUBE B S A 48T RN AR

37 Eric De Brabandere, supra note 25, at 620.
¥ Alex Grabowski, The Definition of Investment under the ICSID Convention: A Defense of Salini,
CHICAGO JOURNAL OF INTERNATIONAL LAW, Vol. 15, No. 9, 287, 295.
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B REASLAHNIAZERATEEREY  RERALRA BB ITRELS

X 3

EHBATRE R 69 E & £ Q] & 31H» Salini etal v. Morocco — % » A EH A&
WERRA NG HBEEFTHA R Z 5 P RERTT — 24 4 AEHARK
UH BT R R EARA NG AT AL TR ICSID HHEHEmBITRE - b 4 HE
Hast: (DELREATR: (2 TAFE—TOrrr ;. (HRBREF

RA4) HrmAagEa® -

B TI3TRWAR M RAFE T EFEE > FHEAAMNERIZ TR H]
S BRN 3 RRANABEANY B E QAN AR IR T AREHEA
BEEHMIARGLERRE BREERRATICSID AT E 4 F0 T % 478

B BEAALE A ERGERR PERY -

BBLFZ A BARARE Ry Fh EPHAREHF 4 REZHXE
RAZmE o Ko EFRARE S 56 FRM > G R AR TREA

AR > Bp Az BRI BB REE T £o 0 A RRIR A B F BT 1%

L ERZABEP . LR AEMEZNRERETE EHY

%% Decision of the Tribunal on Objections to Jurisdiction, Fedaxn.v. Claimant and The Republic of
Venezuela Respondent, § 43, Case No. ARB/96/3, July 11, 1997.
%0 Decision on Jurisdiction, Salini Costruttori S.P.A. And Italstrade S.P.A. Claimants V. Kingdom Of
Morocco Respondent, 9 52, Case No. Arb/Oo/4, July 23, 2001.
41

1d.
2 Alex Grabowski, supra note 38, at 297.
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BABNE RN E - B EMEAR TN M FR - w LR R R 2%
BE REARBBREX NN EARAF AR EBAZERAHZLCRA T ERZ
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B LAR TR A R X R EARE - E BB AT REIRBTARBRINER— 4

S ZATE AL B AR b H b ey 2 TR R 2 A 3 -

R BHESEEREMEFERBTAZITE » FHOBBEE T HMN&
FABRBEARRERZATRAERS ATESRETAHAAETHRE LRI RALRE
B0 B RE o AP RREFR T ¥T LA LA AT WL B LR PN BT - JEA X B — AR R
RIABREBIETREILMRZARELLE T+ ERNAE EFREFBHREA
ZEFBREN THAFREATENEZRT - ARERBMERA - b
FER RBEERZIATA RE—REFRANBRBINAFRLOEE KPP &S

7T ARG % 0 R 22 R A5 A AT e > AR LR SR P AT SR AR ey TR 5 A A BT
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F=F MRAEAHREZHZIETH AR

BT ERZ LR T AZBEZHAT B 3000 #2225 R B 45 2 3k

TANUESRRT - EERARARTHAVALER &, s B
RS BAEAERE IHER S R T AT b SR IR BIRUT A $ 2%

EWMRZEA R ERER GO E B aG 2 oY By mse
THEA DR EERE T THOFTER J X ERLE  RBEYF R
R B A B R EL B G T ZE RIS ZEA | o B PR SR

WMERNGZHZBEA PRAMEIRNZEAR i THREAZIRSHEK -

AR EREADRGERAPREEHEA LI E— B FPA HETHRE
AP RRAE R R AR - M R AT RE A 0 LA do T B A 2 HE AL
BT R R R BRI A AT R AR M I E AST LB % B A S A
ZH58E > A — @ LR ERERR A FHMA - kAT R T ABFER

B HRZBAR » RAFTERB R ZBAE -

AFHHE 1 BEARERPABAER A tm T o REEEN -
HBRRHE S —H PR REEFRGERM BEEECES AN
B AR NBESHTFE REFPRELARREATIEE > THEEEKRNGE
T HFRAEARE B HANER B E  URZE A LR HIMER

Bi o SBRERRATRE - BUTE M BN F G AP RE X R TR ERF

TEE o HETEERZE . UET-SHEASHBRMRELARZLF -

* Decision on Respondent’s Objections to Jurisdiction, Aguas del Tunari, S.A. v. Republic of Bolivia,
ICSID Case No. ARB/02/3, § 332, Oct. 21, 2005 [hereinafter Aguas del Tunari v. Bolivial.
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F—t BEARHARBRETRE CEMHZEH

AEHNEG 6 BEEWMERBMEFER LR RETEFFREBHZE
Bl ReRAEMHT 74 MERKEHNRERIEMAER FRH2 1Y &

1% B LAY 4R e 2 Tk L P BT AR o

% —38 Tokios Tokelés v. Ukraine ( 2004 )

A % R % Tokios Tokelés & — Ml AR 4% 314 58 75 4 s I 69 R4~ AR REP B 2
3) s ¥R E S A mE N o 1994 F > Tokios Tokelés £ & % ik 45 & ik
Rl HAEE 2 T3 Takispravy: ¥ 7 7 2 #1 Tokios Tokelés 48 i » 4% Tokios
Tokelés Z 37% » H & 1994 F % 2002 & » £V #% & T Taki spravy 650 ¥ £ 4
P mARFRIRRANRERS - KA MBI H LT A HRRF S BEL
TAERT G M LS4 558 1% 3% B 1 &£ ( the bilateral investment treaty between
Ukraine and Lithuania » SAF fi#% & 31 € ) 2 & - £00t 2002 F 8 A =AM &K

A

BEETR #2002 F2 A BURHEF A HRR—E S ASEHERNTF
BATE  BERLEZHRE -HAEMTACS : (1) RPITEEREZZIEH » &
TREXRLGEZAS: (2)AANFEYRELTEELG YR (3) fody

Takispravy Z B4 & ; (4) £ hibdoif B R Eb X ; (5) BRFEHIsE Taki

* Decision On Jurisdiction, Tokios Tokelés v. Ukraine, Y 1-2, Case No. ARB/02/18, July 1, 2003
[hereinafter Tokios Tokelés v. Ukraine].
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spravy $-$LJEkES) o RERA - ERA LA AG A THRERE  BEAR—K

20025 1 ARRZZEFER R E L BEFEERY -

MEHRENAZEZEHEHREER G ERARLEERRAT AEmy
M 7635 & A ( genuineentity ) | > RE X & & & # B R AT4EH] ( Tokios Tokelés

99%Z e b LB RAEFA > BB pz oS ) AENIMEE

BEERHLEEY NAZBRETR AN LM K& HAERZ  BREIE
IFEHREA MALIE R AEBTLEZE LBEE A o 2488 5 BT

MR BN E LR R G T EURRA RSP 52 ICSID 2 B #htaiE -
R b & AP &K EER F N 5] 2@ £ ( pierce the corporate veil ) » L3k & Zwk H 2% 31

o RN XN R NEIE A2 B EHEREN 2B EY

fPREERREREAZLR ICSIDIpRTHERAEZR" HARHE IR
2 BRERLATEABHILRERGLGORESY MRS LR EW
FH1(2) (b) FEAE - HRILEHRAY » MikErrERIKA X B HH R
EREERAAGALNAAHBZ T FELARABEFH1(2)(c)2RE
WHRTEARHE & T REF B RE RN AERLWABEE LD

oo Bl BRI AN R R TAZ RS » MIEMRLE - ko B F ko

R EWETH " FBIERGHK ) P RERAEAE T2 T A NEE
(deliberate choice ) » ## 7 J& & PEFR A R IE A2 & B - UMb HEEE

¥ Tokios Tokelés v. Ukraine, 9 3-4.
4 Tokios Tokelés v. Ukraine, 9 21.
4T Tokios Tokelés v. Ukraine, 9 22.
 Tokios Tokelés v. Ukraine, 9 24.
Y Tokios Tokelés v. Ukraine, 9 28.
0 Tokios Tokelés v. Ukraine, 9 30.
U Tokios Tokelés v. Ukraine, 9 46.
52 Tokios Tokelés v. Ukraine, 9 36.
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FEMENRZXEMEABAMEZBEMBRE » MELKKR L N3 Tokios

Tokelés A ARIE I 5o ik PRRI > BAASLIREME TFTIIMEHREA

ENBENGBYRANATE A BRI Z L AP RER S RIFBE
F] o R IE B R AR (Bl o R B ) R EHARESAZS
ZA RFERBHEERTRESEENE > REERA LR BRAE VS
itk A BB R B R LA AR ARMBEN - SRR R EATRRRRD
SR A7 By SLAR B A AT N SRk €48 R, 3r Tokios Tokelés » =T 4u HBA A8 R &

2 THEBICSID 2 b & 2 A BB MM HEH R RER CEM -

% —38 Aguas del Tunari, S.A. v. Republic of Bolivia ( 2005 )

RNER LB — MRIE R A 4 50k R Lz /3 Agus del Tunari ( AT 8 4%
ADT ) H# 1999 4 ¢ g ] 4 25 BURF 53T 32 490 3244 3% B #1532 & 1 Cochabamba
city ) K& RLF KR ILRF - ADT EFRE A4 A — A I 9T A MR K - R
T 47 B L3k ) 4 25 3% B 5B ¥ 4% 3 1) & ( Agreement on Encourage and Reciprocal
Protection of Investments Between the Kingdom of the Netherlands and the Republic
of Bolivia » AT A& KRB WL ) 4 » H ¥ &4 2000 4 AL T AT K

Ty ST S LT

RNERE ADT Z Bty b A 20% 2% 35 H) 4 25 % dovg B N 3] A5 A~ 25% 8 7

— P8 F N3 FlEhZ 55%% A B H— M 2 B &/ 3] International Water Ltd

53 Tokios Tokelés v. Ukraine, 9 38.
% Tokios Tokelés v. Ukraine, 9 54.
55 Tokios Tokelés v. Ukraine, 9 55.
56 Tokios Tokelés v. Ukraine, 9 56.
> Aguas del Tunariv. Bolivia,  1-7.
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( ATF 4% IW Ltd. ) » f IW Ltd.R] %2 4 &5 £ B 2~ 3] Bechtel Enterprise Holding
( LAF f4% Bechtel ) #1°% - 1999 4 11 B - Bechtel & 4 #1 % A #| /> 3] Edison,
S.P.A ( SAF fj#% Edison ) £ R &8 LKA F ¥ - SUFHE IW Ltd 50%89 it 4

Edison » % i# 404t % &) » Bechtel 2 ok 3% #] 4 52 K F) £ £ B - 87 ADT FF A 4
ZEMHE - FF 12 A3 B - 2% EHH F & Bechtel Z335—H IW At A
2 ADT Bty # i 5% — A M aY  Af R %% R KEAT B F LR
11 B 9 B » BE&RIEN#HEE KR Baywater Holdings, B.V./» 3] ( LA ff 4%
Baywater ) » & Bechtel ## £ 100% By ; Baywater X g 3L — Fd 477 Bl 2 3]
International Water Holdings B.V. ( $AF f§ 4% IWH ) » IWH & Bl 454k 4547 B8 x4
A& 3L International Water ( Tunari ) BV. ( A F 45 IWT ) - 3% > BL R @
WA BB RBBRIE R EMEX IWLd EREEAE %L A
International Water ( Tunari ) S.a.r.l ( A TF 4% IW S.arl) < &4 > & IWT &5

IW S.arl A Bm® o &N MG TEB4w T

% Aguas del Tunari v. Bolivia, Y 60.
> Aguas del Tunari v. Bolivia, Y 68.
% Aguas del Tunari v. Bolivia, q 70.
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A M g 4T B S A ICSID N8 8 4B X LT > ADT 43 £ 5k 24 ICSID 4 A H

LTS e I P A

WEZHMEEABE G BRENAEFREAICSID 94 H - L3¢
mIZdA 53R (concession ) B 41.2 1% & 535 B DA 3k A 4 2k IR B F 8
h o SBER ICSID 2 8 #EA4E™ - (R4E 4 77 3K 4 B A2 Y48 4R % 75 T s ADT
T8 ICSID i #7914 ~ HERR AP HUR 8 $5 4 Ao 1 SRR 2 B H e T 0k AR
P R o M AP SR RS0 A R 412 MR IR T ol 4 BB R IR T A LS
i AaB e F T ER L FBH  ARREPTE TR R A AR R RAF
Wz A T A M BT A EREUFERE TR AR EZ BT

66
fﬁ%* 6/?‘%/)(

HR o % ER RBAHZETHESE L(b) (il ) #&f 1 (b) (iii ) # -
ADT k2 £ Fz " BIR , » B ADT i JF 2 8 & M 475 B BRIz 41 © 4%
BAPTEAEFIEAL T R4 (ultimate ) 4] 5 0 AR E R > A Bechtel
o Aa A A EBRAY; MRS AR ADT 2 IWH & IWT 7 ADT i & ¥
FLEZ MG a2 s me” - Hib P RERAFBERELLA &
LIS lhoko 5 AL E MILBP B — S H 54T MEN S BER AT - A

T UAE B B EE 5] ~ o 8) T AZ AKX R P W RE R H N B 2 PR o PR E B B AR

' Aguas del Tunari v. Bolivia, 1 80-82.
%2 Aguas del Tunari v. Bolivia, Y 96.

% Aguas del Tunari v. Bolivia, 7 98-99.
% Aguas del Tunari v. Bolivia, 9 98-99.
% Aguas del Tunari v. Bolivia, § 112.

% Aguas del Tunari v. Bolivia, | 114.

" Aguas del Tunari v. Bolivia, 1 84-85.
% Aguas del Tunari v. Bolivia, 9 207.

" Aguas del Tunari v. Bolivia, 9 208.

28



RAF—FETRAHER IV X - MAE T - IWH R IWT &35 4 35 8 o] K38 2 4

PR S B s

7 4 » B IWH £ Baywater $1 % K#]/2 3 Edison fi&- % » 5 & &5 548
P24 IWH » T4 IWH 3t R Z A F K ICSID %% — BAZpk iz d’ o iR

oo IWH A B T8 s bk MRS ATIadx 2N a) » Silm#

FeH| R BN AT » IWH 82 IWT 44 RT3 5] ADT™ o #4F # $ A £ JE
B

% =38 Saluka Investments BV v. The Czech Republic ( 2006 )

AR FmRANEABTH E@ R AL BAEeLEFHR > SATREE
PRBATHAZIT 1990 54 - A L EAFRHE R HETZIE FETLEHHK
HRo RER L A B R EBNITHZILZF/ 5 Saluka Investments B.V. ( 24
T 4% Saluka ) » BRERIE 1991 4 A 29 B 4 i L4 5, 87 744X 50 03T X 5B 2
MEFELEW R (AT HH"T REEHE | ) HEARBAEF R i

&R L 1992 S Btk F M AR AL RER R » 23 %% @7 BERITHE

o

R R B AR

1998 % 3 H - BFA 4 B4R 45 3% B 7% 42 2% 3 2/ 3] Nomura Europe » 2 B 84
& % 4 ( National PropertyFund ) % Z B E R 2% > BE IPB( AL EZ X 2%

BATE N W KERITZ— ) ) 36% 69 ity © BB » AL R4 Saluka 4,42 F] 4 F] A

" Aguas del Tunari v. Bolivia, 9 264.

" Aguas del Tunari v. Bolivia, 9 321.

™ Aguas del Tunari v. Bolivia, 7 322-323.

3 Partial Award, Saluka Investments B.V. v. The Czech Republic, §f 1-2, UNCITRAL, Mar. 17, 2006
[hereinafter Saluka Investments B.V. v. The Czech Republic].
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0 BF A G AR IEAT B R A SR O o BRAY R B ARIE AR BE B 1 oR > 84 LB RARATH
B R A 2 IPB Bty 5 R R B3k 4 Saluka o BFAS & B 3 42 Saluka 3 A Hh
Ho WEREEBERIEIPB 2 mm "t Ak B2 LR RBE - IPB #2004
F2REEHED REDHLLBEABUTHER - RATF > RAEFRE R

A AEMER BN R Z R SRR

AT R RATRIR B W L Z R A 3B E 5 R &0 R A B RZAE A
ARG T (— )RR E IPBRTEHLHEE%E IPBREZ
HEEEB e A ikl 8B > R IPB B ABEREEFHESREZRG: (=)
HHNAKE IPBREFLEZAGERAEABEALT AW (=) REREEME
BAl ERTHAEAZERA > HLRAEE (bona fide ) 94 & H ; (w)

Jb % B4t 45 30 IPB AR A2 2 Saluka 7R 48R 45201 2 42 A 876

P RIEE AR ELER  BRABRREHE P HNBRBERRGBE TR
FIREN A P aA B2 EEREH XA S » HIPBE % E A sbd5 Saluka )
BEE EH ) (WLIs IPB )2 2474 HoWmE P #E 2R E&maRE -
SR NI A R E IPB Rty iR X H 5 AP RUER A o A AN 1998
3AMEARRS MARRE B 199810 A F kBt BAL % §FAA Saluka:

MBI R X T HE AN

HABER RS HRERARETA—AELRAFEFZE A (portfolio

investor ) » A EF R EREEHHBEELRMEERHRLBY > B KxE

™ Saluka Investments B.V. v. The Czech Republic, Y 70-71.

7 Saluka Investments B.V. v. The Czech Republic, § 162.

7% Saluka Investments B.V. v. The Czech Republic, § 174.

" Saluka Investments B.V. v. The Czech Republic, Y 202-205.
"8 Saluka Investments B.V. v. The Czech Republic, § 218.
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BB RRA - £AAAEEEREHENT HEATUHAL KA E:2
BREBEMRE  ERERLENELRY  EE2RABER) B ML L
TEBE 2547 c ARFAERFHABELR LT B4 > MiE A RALAGHEF
B SR LB AR B2 o M B AR AR BRI BE R 32 A B A 24T B 5 RO ik SR

MER TEEe—FAEALFTAHE Saluka 32 B M2 FEY -

A M REERTRUARE N X PHIZEAZEZRARERG » HIBLU
HF L4 (factual link ) #|#7 Saluka 137 e B44Y - A E 3 - fb 3R &

BARBEITHARG yEEREMEMERZKEAN AL EEEHY -

# v938 Plama Consortium Limited v. Republic of Bulgaria ( 2008 )

A% B % Plama Consortium Limited ( A F f§#4% PCL ) & — R s 3L B & %)
#ray 3] » #1998 4 12 B & Euro Energy Holding ( 24 F f§#% EEH ) 4o g — F 4%
% Plama AD &4 4% Au#] 22 /) 3)( 442X % % Nova Plama )96.78 % 2 % fir » Nova Plama
AR A BR A BB B B R TR e SN TN EL LA

o R Xk EEBAZ T > Nova Plama & 2| 4% fo | 52 BUF L% ~ 8] 76 R H 44T
BB 2T > A Ef B E2IBK > £52002 4 12 A 24 8 & ICSID 42

'ﬁ’ﬁ P _\}_84

" Saluka Investments B.V. v. The Czech Republic, § 232.
% Saluka Investments B.V. v. The Czech Republic,  235.
8" Saluka Investments B.V, v. The Czech Republic,  238.
82 Saluka Investments B.V. v. The Czech Republic, | 241.
83 Saluka Investments B.V. v. The Czech Republic, | 243.

84 Award, Plama Consortium Limited v. Republic of Bulgaria, 4, ICSID Case No. ARB/03/24, Aug.
27,2008 [hereinafter Plama Consortium Limited v. Republic of Bulgaria].
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BB A o AR A] 5 BUR R AE AR S /£ E Nova Plama B - A3 48% » 2
oo R AN B B G EAE R ETR R EREEM R BHBREX
BE TR E RN BOLZATE) 4Rt 3B BURZAT A% F PCL & B H A 2
& HGERAERE Z15 4% ( Energy Charter Treaty » A F f§4% ECT ) % 10 ( 12)

SRR ES B R R YT AR BREREE

Mok BB AT RS AR AF B E R F Ein dh R B SR B AT A A
BRI A RREARE RS HERREHREZIRBEREHEE
EREREBERZIMA A AERESHR  HE ERLCEXITE E35 0 4T
F BAEBARRZ A o AP BR N AR T RALE AZ T R TN ECT ¥+ -
BT H IR XA B LA &Y B ECT 2 5 ks X3TR B EE 4 » 4k
EFRFHEANAECT £=35 > KRR ERGHBR H B MIER S B2 TR
AYELRARFHZHAY o X0 WS BN F oA AT R AR A A AR A iR
piE % 2003 2 A 18 B A4 H » K FELAHRIL R AL & R AL A3

RHAEREBH -

PHREFANA—EEEWME  AF§ AL —EREER  UURAERE FZ RN -

1998 £ 4 AAM - EREFRAATESLBERAAMBRKZAAREE > REHLEANER
REERMBER T - 25 KA T REF S BBERFEFHRANUXE N RIR
ERIAR TG AR REARR - AR B RABLEEHREIRET S - BT SRELA
N> £ S3EEXGE » woffhfE  ELHA - HBH -

8 Plama Consortium Limited v. Republic of Bulgaria, § 73.

Plama Consortium Limited v. Republic of Bulgaria, Y 126.

Plama Consortium Limited v. Republic of Bulgaria, Y 128.

Plama Consortium Limited v. Republic of Bulgaria, Y 147.

Plama Consortium Limited v. Republic of Bulgaria, Y 179.
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% % 38 Yukos Universal v. Russia ( 2009 )

BN 3] Yukos § B 3% Bl A 49 5 iy 2> 8 0 AR 3 AR BRI UM AR
% o #2003 57 A4 BRI R S KE T IPIH Yukos HIR— 4 53 E
6 - Yukos #) % F R A E B8 btk MbiAA « ES AR TS ST B
FIFH > 4 Yukos B 2006 4 8 Hak & - 37 2007 &£ 11 BARBCH T A8 A o
R % Yukos SRETF =R 23] ¢ REFE B WLF R I Hulley » VPL & 3Bl
B BB B Bk sk 2 YUL 28] =B8] £33 % Yukos #) 70.5%Z sty ©
K E i RALR Yukos 33 4 1k BT BT B K & 8 1 3] FARIR 09 106 3 R
BFANF s rEFIEHR R KA R TR E T4 ( Energy Charter Treaty »

LT #§4% ECT ) 2 » # 4k UNCITRAL 4 % 4. 81 $H 45% BB #7142 Ao fb 2% o

WEEAHNREZ T REALTHE  RE LR HERARELIF ECT Fr
REZ" B—HFT2ZH/EAN » BIRLFRFHARRT R - SR T RIKRIE
BMAEE  REMALCHAREAGH AL ERHHRREE—FEEREE
KEM A8 AR 5 AP BRI R AKEB BCT 2 XRE  RENRER
RIE M 4 77 2R A PR SLBP ST » 43R 04 B T HE L3R R B AR - B B A 3 4B BAR 2R

EEEER -

HRrikERBREE AR BH R EH W EAIRE BE AP

BB A iRAE ECT 22 » HArfhsk ey ¥ % A 8445 E AH A L ( nominally ) A7

o1 Final Award, Yukos Universal Limited v. The Russian Federation, § 1, PCA Case no. AA 227, July

18,2014,

%2 Interim Award On Jurisdiction and Admissibility, Yukos Universal v. Russia, 9 63-64, PCA Case
no. AA 227, Nov. 30, 2009 [hereinafter Yukos Universal v. Russia].

% Yukos Universal Limited v. The Russian Federation, Y 406.

** Yukos Universal Limited v. The Russian Federation, 1 411-412.
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BHIBE T PHREORRCHAILASTHRE  PII ECT ¢ R 445
SRBRAEBRIE L2 THARF B AP REER AL T R 2 Bt

EEBRE  BHBEEH Yukos B B W TARE IR -

sesh M AEe—F E5RB A A ECT § 17 454 BB BT H R o R
Bh o AFFBERGERAEHCREATERES ECT F=3n2H5 > MmF
WP RRAEF BNy AR EREFA RN oRB R TEMRMA - ™
A8 (merits ) 122" - B85 ECT 2 A BIBBERE AT 12Y | £ FAEBIL
ERHTAZHA  MIFRTEHE  FREREANH TP - 2 ERFITHE
((exercise ) %Mk 3k » F A H AU R » RE VS L RF BOBITHEIZMA] > 3

AFSREEHA ECT H=M 2 A" « REFBHRALHE

% 738 ConocoPhillips v. Venezuela ( 2013)

1990 4%, » ZWEMAEATER AR EARBTRANEHA XL  HLAK
il NS R T EAZANBRB BB EE c AEREAKRBERERILZ
ConocoPhillips 2 8] » & H = B4R ¥ 4 i %% L 2 F 2 3" : ConocoPhillips

Petrozuata B.V. ( LA F ff#% CPZ ) » ConocoPhillips Hamaca B.V.( 2A F f§ 4% CPH )

Yukos Universal Limited v. The Russian Federation, q 430.

Yukos Universal Limited v. The Russian Federation, § 432.

Yukos Universal Limited v. The Russian Federation, § 441.

% Yukos Universal Limited v. The Russian Federation, 1Y 456-459.

2005 4 % 2006 4 » ConocoPhillips £ 4 XL =M F 203 » BHRAEEBAF NIRRT E

EHEIBLE =G -
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% ConocoPhillips Gulf of Paria B.V. ( 32 F 4% CGP ) ' » ConocoPhillips i i =

RF N i AZEN i =85 mplast

1998 4 & #: 24 ( Hugo Chavez Frias ) &84 44% » 7 1999 @A KB % -
R E AL B AT AEHFAT - KW 2001 4 - & BsaE " #a 84Sk
( New HydrocarbonsLaw ) | » #RAAANGLEHRA L ES1F EBALDE
Bk 5 BORHE - FIEFR B AT 2 2007 £ 2 B R sk R SR T 5200 SEE A
RE ) REFNRAIAESMETROSHEMSTRE  LABMA LT NI
( mixed company ) > MENBR A HRAE N ( REF AT ) LEEE D 60%
Z ' e JEEORR Rty w8 A BT ] #14 » ConocoPhillips #1% B it 4 1% &
i £ B EBUR sk 4% T ConocoPhillips & Petrozuata» Hamaca Fv Corocoro

S B T e B > B R TAEEED

2007 4~ 11 A 2 B8 - ConocoPhillips X7 ML Z N R AL B W E ( AT

W R B W ) ZRE o @ ISCID 3R H AR EIRE NI BT B 5

P

WA A Z BA LB S EARE R AR A Y ok AT ERE . BROE 6
2 AEAAHERHAEFLE' BRI EZBWRZINFAESKS B

#lk ConocoPhillips AR NI 2% E » ERERNEGHEERIE FIE -

1% Decision on Jurisdiction and The Merits, Conocophillips Petrozuata B.V. Conocophillips Hamaca

B.V. Conocophillips Gulf of Paria B.V. And Conocophillips Company V. Bolivarian Republic of
Venezuela, q 7, ICSID Case No. Arb/07/30, Sep. 3, 2013 [hereinafter ConocoPhillips v. Venezuelal.

U = {83t & % 4% %] A : Petrozuata 3+ % + Hamaca 3t % & Corocoro 3t % -
102

103

ConocoPhillips v. Venezuela, 9 186.
ConocoPhillips v. Venezuela, 9 188.
1% ConocoPhillips v. Venezuela,  204.
195" ConocoPhillips v. Venezuela,  208.
1% ConocoPhillips v. Venezuela, 9 10.
17" ConocoPhillips v. Venezuela, 6.

35



# % R ¥ ConocoPhillips I 47 £ H i T T X BRI E A - R ARAA K
2 & ¥ ; @ CPZ ~ CPH & CGP /3 % % ConocoPhillips 2 T BAZAY 4% % $E4#
X 38 H 1@ /8] ( corporations of convenience ) » & /A X 2B A ( anabuse of
the corporate form ) » B CPH R CGP Fr A X X B S AMBRE » HAZER LR

s 2 108
EEEEA T o

f¥ 4% £ 3% % » B ConocoPhillips & £ B /N3] » B EBEE NGB EFTIRE
e HEAAZNBRBFEYT  BRE" TR RZEE  ZRT &

ConocoPhillips $% &} 2 A4 2k & & T 84 -

B RRIATRZ T RAFEMBEREM T TIER  AIBERR R
B R HAER G HT AT RE R AARIE AT A 2 A FI B - % — > 7 2005 F > 2006
883k F7 A A 85 > ConocoPhillips 3 K 3X B % ## &g ICSID 3t 8% 4% B 1 £ PR 4T A&
Z AR E5K - FF L > ConocoPhillips £ & 41/, 3) B =] T —— AR~ HEN
SHRAEA N ER > TAMMERFTEEMER - REAEF] 2006 £ 5 A FREH
WA R W) F — 18478 o % = > ConocoPhillips & BH7 A 3% 4% 7 3T & Ae 3 81 84T
THERFEERBREW AT HRRF - THFREGFTRES
ConocoPhillips /£ 2005 #kE Féa N a4 » MIFKRE =BT E - 2B HEY

A34 £ 0 B AP REIEF ERNGY— A A REmTS 54

e
"

WS

it
B st E B2 E FRARBAAOERWEE 54 R EnLE
I HA R B RBRE & CBARHLER S g R LA AP R

EREZR  AEAEE

1% ConocoPhillips v. Venezuela,  216.
19" ConocoPhillips v. Venezuela, 19 278-281.
"% ConocoPhillips v. Venezuela, 9 284-285.

36



Bt BAZHAINTRETAA THEEZEN

AEMIESEFREAERY  REBFRATRTEHZEH > Hibh

AT — B B o Rk R DUTE AR RO AT A R R A X B

% —38 Loewen v. United States ( 2003 )

AEFHMBRA—BALATRELNEELRB R ELZH LR
% 05 79 Lb W % # ¥ 2 O'Keefe 42 3 hn & KA 3] Loewen Group, Inc( TLGI ) & H 4
W% B 2 F /) 5 Loewen Group International, Inc ( 3A F 4% LGIL ) """ o sk 2
H g% - Ame K8 Loewen Group, Inc 324 H A& £BFRA T » 22| FHELN
BRI R NP E - ERAEIRZAT AR & NAFTA AR - BB EHRR

NAFTA f¥ K g °

BREX5%k > AFEBRELEHT » OKeefe 7R EZE RE BB EFHEE A
GBI RESL B3R Loewen Z N E B4 EHRES MR EEE  (F
12 2% 8 VA SMAEHERAGIEE T E RA7 Loewen Z R 2 - A E
£ & K Loewen BE1§ O'Keefe 5 1& £ Lty 515 4 - £ P a038 7500 ¥ £ wayth v 48
ERAE Ao 415 £ U A ST BEAE o 18 8 Loewen 3B 32 1 L 3F - 4p f& ik & 3£ 125%
LIRES - ORFERBERVIRELTE » KERF LI A IA 175 84
7t O'Keefe Fuag i3 - Loewen 348 % £ RAMR AR ~-FHAF » PR E

¥, Loewen & K £ B B4E TLGI #v LGII R AT 22y » R E B ® &N EEER

" Award, Loewen Group, Inc. and Raymond L. Loewen v. United States of America, 9 3, ICSID Case
No. ARB(AF)/98/3, June 26, 2003 [hereinafter Loewen v. US].
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NAFTA fr%zigx'? o

1998 F R ER X AR E NAFTA f e - 2K 2002 51 B > AP F 32842
FoRERBIOFREERF - ARRENNBERE  REAERA SR
FIRR B ESE  RBEZTE S REQNGMAXRARSE LR NS LGI 2

T ARAETBEARAMETTHREGAEZRRANS] Fn REZAF LB EZ
AT FERARE P 2MF  LRAFBHAET S — b LGI 4 #HA 2 H3%
% R 8 Nafcanco' » A % 2 A% #3774 & % Nafcanco —2 % & » f %2 3

“h— 4y BB B AT AR AP R o

1 4% B & e = 57 NAFTA 2 A8 » 384 NAFTA & —8 § £t E R
BEFERZMGE HHRANH T R REBBEARRBEELRLEIN
EWHEZ BN AR FRBRBEZARBRE'  RERELRABRNZ 3% -
fh BB s » w REAREF RS A NAFTA $REHA > AU R B ER B ER
bk R 2 H) ik Al — 18 1 2 L35 ( collateral appeal ) &) B 11 o 4 K pe 3% 38 »
B RARBIMEAB RPN RIS LA BRI kRS A B PR eY 4R

BEB N ) EH a5 A NAFTA K g ey T4 o

ARV BEREERAFME AR R L0 3] 5 A @s 2 B4t
HEmERBEE ) R RIERA AT FRARIE §FRETRIMNK

ZBEABREZENT  BEREAREEELE" meRRE Y QNa2BHES

12 Loewen v. US, 9 1-8.
"3 Loewen v. US, 9 29.

"% Loewen v. US, 9 220.
15 Loewen v. US, 9§ 222.
" Loewen v. US, ] 224.
"7 Loewen v. US, 9 242.
"8 Loewen v. US, ] 226.
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¥y T Az B (diesaquo ) 24 E T AR R (diesadquem ) 'Y
BRARREZ NN CHFAEREABBEILRANI LG &2 TF» ABARKREAZE

ZEENES S HARMRER SR

% =38 Phoenix v. Czech Republic ( 2009 )

A% 7 % Phoenix Action Ltd. & —F & AT %, B & Mr. Vladimir Beno Ff#
A 3N 3) - 2002 £ 12 A 26 B » Phoenix FIBFE T T Ris i niid oA
% ¥ ¥ BenetPrahas.r.o. ( LA T fi4% BP ) & 2 F/ 3] Benet Group a.s. ( JATF
#% BG R R L N3 E N 200343 A 10 8 &4 A 10 B3 %, A3 A Phoenix
P4 » Phoenix fX % f %A 8l ey B A A A2 o MmaFskz R 7% » BP 8 82 BG

N8 Z B BT A A %1 2 Mr. Viadimir Betio 2 % F #2457,

Phoenix W 8% v fe] 2 8] B » BG 2> 5) $2 BP > 5] % A AT IE & » BG 2 9]
#2 Mr. Miroslav Raska 472 S| i BB 4 &y 2 R F 273 s BP A 8] IE £ $1 5  fu e B
BB S RATRR P RE B 2 AR K E 2 5] &3t in £5 X H o7 303817370 -
IR ALT 2001 4 4 B A HIE 5 054E BP E£ 4 49 Mr. Viadimir Betio 3 A 2 iR
BB ME IR R HE AR AL - AFEALTREKRELHY > M
Vladimir Betio 4p#k 2 2L &, %] » 37 2001 5= 4 B 724 & %) &3¢ Phoenix Action
Ltd. » Bp A AEBE £ 2002 % 12 A 26 BELETF BP A BG»2004 2 A 5

BREERET B H ool é 5] 45 4% F & ( Agreement between the Government of

9" Loewen v. US, ] 225.

120" Loewen v. US, 9 240.

21 Award, Phoenix Action, Ltd. v. The Czech Republic, ICSID Case No. ARB/06/5, 99 22,25, Apr. 15,
2009 [hereinafter Phoenix Action Ltd v. Czech Republic].

122 Phoenix Action Ltd v. Czech Republic,  32.
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the Czech Republic and the Government of the State of Israel for the Reciprocal
Promotion and Protection of Investments > M TF 4 " #UZEWHE ) UITZTEA

B 4y 45148 % BP ) 3] & BG /3] 2 $342 % ICSID #474b % -

Wb R A > Phoenix ¢ EFRAEEHMEE N - B AR RBE AR L
WL TRIFSERERANBHNETI NGV HEERERE: — HRER
BR324 0 B5R] L 5 S5 # Phoenix X 7R F 4 BE R F 4% 2002 £ 12 B 26
X FMHEETEM - T MER £ £ X R4 A BRI s 2002 5 12 A
26 B 2 E#'*; = Phoenix Fi#% 8 § Benet 23] 2 /T AFFE LW T T2 4£%E |
PORREAGSEREAGFHRAN T EARAR B HEBRAELE
Rk~ BRI » ARIERR AL X B2 45 & - B Phoenix J5#% 2 £ & A AR
MEESEM T = MADER - 4% 38 % Phoenix Y8 BP 2 BG 2 3 2 B #
ENEBEEW T FREELAR NG Z EHR B 3k A E
ICSID A #Fo M5 % B TR BZ B X R 5 B &) B4+ A EH] & 7 =% Benete
/3 » M JE Phoenix » KK & & 58T " ) & A ( treaty shopping )+ BE A 3

127
BB .

MBI B S B R RAR B 2 R & 42 4 B B 3t 5 AR RISRAE 4 2
%, % BP R BG HENNEGZRAXGFRIFREHE LS » #EHETD K

2 EHETARREEFE AEBHEHARARUNEARLEZRELZREEEY

'3 Phoenix Action Ltd v. Czech Republic,  34.

2% Phoenix Action Ltd v. Czech Republic, § 35.

125 Agreement between the Government of the Czech Republic and the Government of the State of
Israel for the Reciprocal Promotion and Protection of Investments, art.1.1.

126" Phoenix Action Ltd v. Czech Republic,  39.

27" Phoenix Action Ltd v. Czech Republic, 9 34-40.

28 Phoenix Action Ltd v. Czech Republic, 9 129.
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Pogkm HBESUWERHEN SRS E4A" BIRIT NGB 4aE M R4
D P AR EAATE LR EANEFAZIMD BE2 N AG LElE
TR ERED S PRERLD BB RSO RA B LR B» ICSID 2 4%

HaE -
% =38 Mobil v. Venezuela ( 2010 )

K% B % B Mobile Corporation R HF/23) » BF=ZFEENG - MEED
BB R —FA a5 (AT 445" Mobil ; ) > # R & Mobil 2, 3% &P
REFKSFR A - Mobil # 2007 44k " R Z N g $% B W & ( The

1993 bilateral investment treaty between the Netherlands and Venezuela » AT f§ #% 77

ZWe ) | % ICSID #2XAk#% o

1975 & ZN B BEEETHRLH T ERAL  RALEERALES
AT ¥ o HE| 1990 £ > NI BF 4T " Apertura Petrolera | B R - & B
NG hE RS LEES  Mobil RbF EFTRAZNB XL L mAE X -
RE 2004 F  ZRHBBERABRAYE > ARREHOELE o E0E 4

ERSHMB > BREIMREA - RAZROE AR E NS E05E ALY

"2 Phoenix Action Ltd v. Czech Republic, § 133.

B Phoenix Action Ltd v. Czech Republic,  136.

B Phoenix Action Ltd v. Czech Republic, § 138.

2 Phoenix Action Ltd v. Czech Republic, ¥ 139.

33 Phoenix Action Ltd v. Czech Republic,  140.

B4 Award, Mobil Corporation, Venezuela Holdings, B.V., Mobil Cerro Negro Holding, Ltd., Mobil
Venezolana De Petroleos Holdings, Inc., Mobil Cerro Negro, Ltd., And Mobil Venezolana De
Petroleos, Inc. V. 99 16-18, ARB/07/27, June 10, 2010 [hereinafter Mobile v. Venezuelal.
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MRE|EZAMB AL - 3 n & ¥ BFHRBUT LW > 12 Mobil X5k BT REAR - 47

KRB JEH 2007 FAEEH L -

F BN B N Gk ECR B H RS2 21 R > Mobil 7 2005 k3547 8
7RAE A 3L — Fa 4 B ¥E ) 3 Venezuela Holdings » 3 46 ik i N H AL 7 £ B $2 ©2,94
B2 F/ 3] » 4# Venezuela Holdings F]3:35 A Mobil A ZE N3 R ay 6 HiEE - #&

A 2007 FBF o BB BTAZEN AR AP -

o Mobil 2354 » EZNBPU DA RERELER - 548 RE®
Venezuela Holding /- 3] » Mobil CN Holding 7 5] #2 Mobil Venezolana Holdings 7~
S| RIEHENBEREBREZAAAN RABBEHA UARAFEREHRETEF

FTEEIZREAN T & HR #4374 Mobil 7 47 #f £ 3 &4 Venezuela Holdings

q

x 8 B & Mobil & 741 A 41 & 2 B 4% ICSID £ /8 &4 T 74 2~ 8] ( corporation of
convenience ) | » A& A 3 X H21 87 A &Y 1% £ B8 ( treaty shopping ) 474 » R

TEdk 70,2130 o

HRERLAEERAE RO EBELEEAARHEAFALRZRG 3
SA B R BE A 2 BAGR FIBFA SR o 1B b 2 BRI R R VR A AR RAZE

WAk A AT E HAPRE DL U ETATANNEAERAREERZ 5 R

ok

N
7

ARARE N ERAMOEAZ T RNACAR LAk £ aMAERD
EEEN NN TG AZF (LN BRFRA ) RS AEE S

FE A

35 Mobile v. Venezuela, 9 19.
3¢ Mobile v. Venezuela, § 27
"7 Mobile v. Venezuela, § 205.
B8 Mobile v. Venezuela, § 203.
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% w38 Philip Morris Asia Limited v. Australia ( 2012 )

A% R4 2 " Philip Morris Asian Limited | A FR/ 3] ( PM Asia )» 1994 &4k
& ks 3 > & Philip Morris B4 ( PMI Group ) # % #3bE 2 4838 «
BEVER M T — R MIEAL A 3 T PM Australia | & 42 B #iE# » @ PM Australia
XReHA—MRMNE H A% TPML | Z 84 - PML £ 2 £ % A4BY & SNR

IR Z B O T4 o REu R mBaXTEER Y

2011 & » M zEA T sk @ e ik % ( tobacco plain packaging 2011 ) |

RAEDAIERERS T HAREHPMLNA S EF A Z 4504 2 HAF] 45T
B4 A @ T IR 4% AT M 4R 1 58 ( Agreement between the
Government of Hong Kong and the Government of Australiafor the Promotion and

Protection of Investments ) | Z #,5€ » & R RIMIT AP -

ERAE R —BERANYERARSHEBLLAE  —AHER

B bk 2 B E

HWAERIRB R © — o Bk REM S o PMI P72 3 Ik b £ B A KR
2HE = EREF@ANG (BPAE T BLE AN PML 23] ) 47 - 4 F
FROUBLE  REAFRBERARTRNG NS AXERE > ERMUAE

Y

9" Award on Jurisdiction an Admissibility, Philip Morris Asia Limited vs. The Commonwealth of
Australia, q 1, Dec. 17, 2015 [hereinafter Philip Morris Asia Limited v. Australia).

"0 Philip Morris Asia Limited v. Australia, 7 6.

"' Philip Morris Asia Limited v. Australia, 7.

"2 Philip Morris Asia Limited v. Australia, q 8.

'S Philip Morris Asia Limited v. Australia, ¥ 9.
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frHR e & LRk — AR RELEAN)ZATATE H1EH PML & ¥7%
BZFR o AREFILF R M RERARE TR BERHE - — £ TR
miES @ AA " % IEPEH ( management control ) | AEF AR B W AP T dE 4
(controlled ) | 2 45% : —  AFEE R @ LE » BEE AR T 4715 (exercised ) 3%4&8

5 144
BIEHTT

I

fh#REAE R > 3R 2011 FREEM NG AT - PM Asia £ 3% & AIEE
BIREE) > 2R L5 (PM Asia ) 248 Pellegrini 4 % £ 4% PMI £ -
mIF PM Asia K F X BIEAHE > MATH Rog RFAHALHZE PMLAT A - &
F 0 E4@ PMI 2 0,7 o B LB 4 R fE 2880 0 2001 £ F 48 3] A7 - FH7R R

MBRFEMTFHERZEEA S

Rk AR R IE B A% AT BT AR 8 Wk R AT B W 8 PR AR 2 B
B BB A4 — 34k % % & 81 ¥ PM Asia )% PM Australia & 2352 1240

XA A TR R E R R SUIRAY SR - BT R BT R R R R BRI

147

BEAPHE F IR PRERR BRRRE AR EA NG 2R
(2010/9/3 ) A& R A28 Eamegudf] (2011/2/23 ) FFHAR A FEE -0
=&\ a8k %mA (2011/11/21 ) 2 B » 852 % # ( ratione temporis ) - 3 &%

148
;EE o

AR ZERERTSRMANGER G W RERA  AREZENEZ

"% Philip Morris Asia Limited v. Australia, 9 496.
5 Philip Morris Asia Limited v. Australia, 9 508.
149 Philip Morris Asia Limited v. Australia, 19 512-514.
"7 Philip Morris Asia Limited v. Australia,  523.
8. Philip Morris Asia Limited v. Australia, 9 533-534.
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A BT AMMEUR AR RS E@AEEE - B 2010 £ 4 A 29 BiANE
2RI AIRRE AT B SIEZIRE AP R R A SRR E RN R
HHE RO T RBFHZ HRERA AR ( foresceable ) * - AR % 798
THEARNAZERZRARL TRFHEETE ToREhETaNIBFEL
CegmiER (foreseen ) E 24k A XREAILE TaNa 23 d &ER
FRAP L HAPRERARETAFAN T AR ERREMEZBMBEH &
N AR A AT AR R AR AR R AP R R PR R %

RERBZER LHAFREHHT -

% %38 Pac Rim v. Salvador (2012)

A% R4 Pac Rim Cayman ( L F§4#%5 PRC ) R B WN—HEBEHE2Z /N T >
H N3] B w e K 3] PacificRim > B2 BH% PRC 284> « PRC A5,
F e QR IBBATHRMBAL QR EER LS X X E M P R E MR AR
BT REO RERA L P FBR TS R RGIT A E LB RER
FAFRRAEZ A B E RS LR £ 8 b € 5 1 5 ( The Dominican
Republic-Central America-United States Free Trade Agreement of 2004 » 2ATF f§ 4%

CAFTA % ) » # £ 442 % ICSID 42> -

"9 Philip Morris Asia Limited v. Australia, ¥ 586.

Y Philip Morris Asia Limited v. Australia, 9 587.

U Philip Morris Asia Limited v. Australia, ¥ 584.

2 Philip Morris Asia Limited v. Australia, 9 588.

133 Decision on The Respondent’s Jurisdictional Objections, Pac Rim Cayman LLC v. Republic of EI
Salvador, 1.1, ICSID Case, No. ARB/09/12, June 1, 2012 [hereinafter Pac Rim Cayman LLC v.
Republic of El Salvador].

% Pac Rim Cayman LLC v. Republic of El Salvador, § 1.8.
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LRARSHRLEEFHHREOBERERSF D — REZFAR R
FRER - BRSNS 2004 0 HE ¥ IR BIRBLA G 0 KRR > M 2007 4 12
A PRC 2 B#EGMEHEBE LR > RF4EA CAFTA 2 B4 RKEH
S FmR R E CAFTA AP U » R B A CAFTA kR 5 A3k 3L 2 AR
#2°° 5 = sF2 4 ¥ ( Ratione Temporis ) + B R4 2 % B 4 2 85 - $35 L@
A= A BIEBIEE > B CAFTA & FRrA A BIERMGER - #HEABREIE

CAFTA 1 % it 2 2 (R # %+ MBS EAFEA MR 2AE -

SRS TR REERAZAUBBNARERZZBHRATHM R
B K345 B Jb B 45 CAFTA & ICSID 2 PR Ed b A+ F2 — (2R EVAERE
T RAS R A ZATIR T AR R A B FRARD B8R E2 R -8
B4 X5k 0 REF3t — 184545 3456 ( continuing course of conduct ) » # R 4
Bk AL A CAFTA i € AT 2] R & B4R B 244" o R $ 3% 2 BI4S JE
#2008 -3 A8 BEMASAasmAMESBRE  RANTERTET L (de
facto ) 21k T R RAEATHOEF BB FZAM N > HREM T AN G A4

A BBELEFWEANPORLELE  BEKEERZIHEABRAELC

AEMRE L F AR RAR B ASHARF WAL R CHERE

REEENZER s M RELERBAZCERE  REUBEARLS A

5 Pac Rim Cayman LLC v. Republic of El Salvador, 9 1.17.

136 Pac Rim Cayman LLC v. Republic of El Salvador, 9 2.16-2,17.
"7 Pac Rim Cayman LLC v. Republic of EI Salvador, § 4.6.

8 Pac Rim Cayman LLC v. Republic of El Salvador, 9 2.21-2.23.
% pac Rim Cayman LLC v. Republic of El Salvador, 9 2.32.

" pac Rim Cayman LLC v. Republic of El Salvador, § 2.32.

""" Pac Rim Cayman LLC v. Republic of El Salvador, § 2.47.
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BN FT ARG R BAZESFEARGE R P RERE REALARAR

HZET AEF07— T RER 2 ¥ SRBREFEA

B2 IS Bk MPRERF AL © ZakEMA CAFTA % 10.28 44
R AR NBATIRE AT BEHHOTARRFH T EAZGH > &K
B E AT AL B 1 BAT B A 2 P SR 30 AR AR CAFTA % 10.28 458 -
CAFTA PR Regsr2 %8 » B R EABRARENREE—GFGHTRHE > M
B 7 —H KR CAFTA Z S48 A AT » R A AR CEH GO T B - Bk
EAEY WRELEALARET FMBPALEZHL AR EHFRELT WA
REAEGZBE " Mkt Fok BT RS Z B E AR — B HE £
FERFTERTOREBYNMAE A FF HE TN 2008 3 A 13 8B HR(ER
R %8s nrER ) MR & &4 2007 FERGEBR B EAMHEA CAFTA

ZEA > B AL S 2008 £ 3 AR ATE A 2 IEEAT A R RE A B

BARRENEF BBRFERGZEEES {2 CAFTA % 10.122 14374
MBEBGER AFHFORAFEENTFREBLTHRERH T ZH S
REAEGHB BT Y B E T RERA —MRIER NS 2B ¥ B )£
FFFAG B R TR G KA ERS RRREFEE T RAEP

REDRHRAEG T ATETEFREIL L MREEZTGREMREZ BB

2 pac Rim Cayman LLC v. Republic of El Salvador, 9 2.109.

15 Article 10.28 of CAFTA defines “investor of a Party” as: “... a Party or state enter- prise thereof, or
a national or an enterprise of a Party, that attempts to make, is making, or has made an investment in
the territory of another Party...”.

' Pac Rim Cayman LLC v. Republic of El Salvador, Y 3.34.

15 Pac Rim Cayman LLC v. Republic of El Salvador, § 3.36.

1 Pac Rim Cayman LLC v. Republic of El Salvador, § 3.37.

17 CAFTA, art. 10.12.2 "... deny the benefits of [Chapter 10 of CAFTA] to an investor of another Party
that is an enterprise of such other Party and to investments of that investor if the enter- prise has no
substantial business activities in the territory of any Party, other than the denying Party and persons of a
non-Party, or of the denying Party, own or con- trol the enterprise."

'8 Pac Rim Cayman LLC v. Republic of El Salvador, § 4.72.
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HMREF XN G EIHLBRMALAEABANRIETEEZRERT UARETHER X

o2 AR R E R R BUT ICSID A g AT -

Bt REZVUILERE IR E

RGP BRI MGG E B0 R R AR SERSTHEEL S
ZRRE GARBARRBZ R 4 FEIEFRA|BIERERE - LRF

AP R AR EBHA B S EMER L REER T ELM

¥ —8 B/EAZRESR

mHBLEAHNEBRAREMMHK BT HERE —ARB2BARE (B
BEAN)RBLEEREHAT HEA X TH - MLRBE S ARER R
Wik H— EFTHREMZBERAY (RF Rk ICSID A4 ) RAF4:4

B R BERBEAZT X B HAHE L ? LR P HEF CRIEE

BAEWRHEAMET RS X AT HEAN TR BB RTHIEN Z 5

ﬂf

ABARTF 8

— BRI RZRIHRZHRE

ICSID N4 % 25 453TA N BEABKRZRE » R L - ICSID . %24
BREGHBR( REHRA G PO ENEMTREMRME 7 —GHEE

RXMEBRZEMAELNEMEEF  BETUNLZBEERFmRAT

' Pac Rim Cayman LLC v. Republic of El Salvador, § 4.73.
"% Pac Rim Cayman LLC v. Republic of El Salvador, 9 4.92.
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SEE M B-HHBERR LS BRAREAN EARL RHFHBEE
FRERFRRIABRINBEZA BEFH— S EFRARNSZ S —HHRABE

ZEA S RERA F—HEFRRE 2R AL ASMES - ETFHE R E 2
ANtz Bw BEALR —@HBEBRRE | Mz 44 ICSID 24
KA AR ERAREL BB ERBE 2R SEEHE KT
ICSID N# 3 k48 T EAZ B AR TF X #EE R T W T IIT A2

BRI BT A Z AR AXERRETH AN -

M ICSID ~# 9k - 8K F e 8248 B TR b AP RIEF BT S FARTE

BRBABKRTARE » I RFILINIE - 300 1F 352 H F & 3R

fi #5 e e 32 ICSID A #) SR 5] 4% B h € 2 77 X BAP #80E fa & o 3 AP #8E
WAREEDARMB M GE A RERICSID M ZATIRTF > EBEHNZEWH
Z I 46 o 4o 2004 4 Tokios Tokelés v. Ukraine £ & » 44 4% iz 22 T ICSID N % % 25
BEREHEAZBRERGRT T A A BAEMRA ICSID % Tl s E2 AR
RELHHEER T S ETE TR ITZLEIR A MR IR AR EAZL A

AT AT R AR NARBE LA EER AT > EEAGEN %

71 ICSID Convention, art. 25: “(1) The jurisdiction of the Centre shall extend to any legal dispute

arising directly out of an investment, between a Contracting State (or any constituent subdivision or
agency of a Contracting State designated to the Centre by that State) and a national of another
Contracting State, which the parties to the dispute consent in writing to submit to the Centre. When the
parties have given their consent, no party may withdraw its consent unilaterally.

(2) "National of another Contracting State" means:

(a) any natural person who had the nationality of a Contracting State other than the State party to the
dispute on the date on which the parties consented to submit such dispute to conciliation or arbitration
as well as on the date on which the request was registered pursuant to paragraph (3) of Article 28 or
paragraph (3) of Article 36, but does not include any person who on either date also had the nationality
of the Contracting State party to the dispute; and

(b) any juridical person which had the nationality of a Contracting State other than the State party to
the dispute on the date on which the parties consented to submit such dispute to conciliation or
arbitration and any juridical person which had the nationality of the Contracting State party to the
dispute on that date and which, because of foreign control, the parties have agreed should be treated as
a national of another Contracting State for the purposes of this Convention.”

12 Tokios Tokelés v. Ukraine, 9 24.

49



1P SR EAE 7S EE B B B A4k 4 29 0k 38 % & MR ordinary meaning )

% o BB ERILE BIEEATRILZ N oW E T HREAZRMS -

BRA—HANBOES ERRSBOES T SR EREHRET KE
AN EHZER AT REEREER BT THAREAE L H o — R
A R BE ARARIE 4 k% L Bp T - Saluka Investments BV v. The Czech
Republic & ¥ » MR EIEL I N F) XL » LEF L4 (factual link ) H) 7
Saluka #L4T B 69 B4 > AR EMH T ERL BRI EFEERARER R -AEFH
JUT A7 Yukos Universal v.Russia £ 4 » £F EH ET A LT MPHRER L - B
ECT 2 XM E > RN 8 R BARIFH T 2 ERILBP T BRI L S ho
FIEF - H b BaEley L > 2004 484 Tokios Tokelés v. Ukraine % » fF #2487
HERARBEARBFEOREWR X R EIEE R - B B4R 588 - A X F4%
FHEZ A REZEEAMAR > RERAZ KX (EHERA) - RAIERAEA

ARABREALE » B RESR BT W TRERE - mIkMREE -

LR ok — — A R AR R E WA A H B AT REA

=

H 45 | A8 BB - 2003 4 Loewen v. United States & ¥ » & 2 e fb 3% % #1318
2d o BaE K E > FFESERE S — R wg K/ 5) Nafcanco » B B A4S 2 T 374k
DI iR B AL — A~ LGl - P8R A - £/ A R E5 R
X 2 Nafcanco 8] B & H b 84 & - M RAERAY MR ZAEFT A 508 K 3%
Nafcanco & AT E ¥R ERFEMAHRMEHI R LN e BLFF L

REz grthdmER A #ins LR NG - X £BRKRET > N BT
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Jeye T A2 B (diesaquo ) (4 E T ramnmikeE (diesadquem ) |7
BRARRECHKMATREASBRE LR NS LG £TF » AEBRNS » KAEAMF

HpaREdepo

AT AL T 4o £EE"T HE AR A0 AP B8 SR B BA
RIEBHES BN MAPRIE™ S 3 E ASIGE B R B A7 A 084k B 01 %o :
FLidsd ) FRNEMREEXRE  HRLULGIAAHETRAAF B
ERGEREREZA  RENEEAZRL S H ME— R BRETREEF
Ailids 2 % Loewen v. United States » 5 25 R M & 55 £ 7R & Je AP BT F B
BIEBEAG Y (KARR )  HFREBAG Y HFEZEA - o L THNY - 4P

RELF EREALEHE  RIEXEH THAIRLE  FRABFTRENEE

MEBRFE LM 5 S oIS 58 8 -5 SR & #) B § Ho ik 43 3% 3 Bp °T BUF
GE B REREAGEERILEBIFEEM > SREERRATFARMA
AP RIE S BOFER @ AT 3 » BT G RTRLIBF R T BRI

AR 5| R AZ B BEAT & AREZ AR

=38 =4
ERBE B AR BT Z WL SR TN ST ERE > LW

REZIHRBEABSHEOFT RGO —FZBRASIGEAT 4] | 201 £ 424

"R HGEAREEFARTAGHBRBRZAZE -MIEHZER S KAW

'3 Loewen v. US, ] 225.
% Loewen v. US, 1 240.
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TR AT E IR EARE PR REREZIE - —MMs o FRE

HIEHZBRARET o AHRAE AT RRAZ -

— N HELER A

SR L YRR NS WA SRRy REME > AW AR R AW
o MAIERI NG ZEN AU R LA T o R T BT E BT AP HRE
HEER A SEAZ B B AT WA A B 14 B R BRAT A2 ¥ A% % 2 Aguas del Tunari

v. Bolivia Z—#F £ & o

REFHBEGBEN LN QNETXRBEEAZT R EZ S —BAFE LR
B T E e L F 7 controlled B4 sk 2 £ 9k » P REE—F F R EERE . KR
MESIBAPRE s B F - P REE RN S F IR RGN T LRz | 2R

% e

Bk A RERABLEELMNNE 3 (2) SRR T RIFGHE T A4
B RBEHRER  FARLNBFTXEBEAG L FRBERAIFHRBIENE R
B TR TR RPUTH ) AT HE 7 5 % — (98 F I 2 SRFER] B xR AT &2
FAEHN RN KB - B EXRBR | Bk 3R ERAZEF G R T
28T ERNZET R HITRNELE  EF  ZRRGE SRS , o H P
FoABRRET e I PR R E S E B E 64T 15 ( exercise ) A 54
i Lty uy T #E A (power ) j§2 " AR (authority ) | X k4ot > H

A FEN e —48 T A7 (ability) - 4k (skill ) &4 ( capacity ) | -
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BEHZREXERERES" FELTRMA RIES SR RGN AT

Rz A 7

R HERAEFRER TG B RBTEANT TEATIE 6 SR Y
" $3) control #2 B 7 37 2 .2 i % 43 controlled M F E R RF | 2Rk R
B 3ARAY B0 o ok o AP BUR R R AR A 31 (4) & - # F control
1 controlled Z A & & 7 A & & MR b 04 AT R A8 ARFE 3 AT AR I H 2 HE A
B ARRXEZHN D SZAAM ; H=/A %A #2414 & ( controlling
interest ) | JEARFE ¥ E M0k ALY - BEA S 00 Rk 2 PR A A ARE R BCR L
P o FREALE — A G A AR 50%4 AT A H A % (ownership interest ) 77 4E 2%
'k mBERE T AR AENERN AL ASRGR SRR B8
%A T 441 E# (controlled group ) | ~ " #4143 ( controlled corporation ) |
& " 9B 4] 3] ( controlled foreign company ) | » A A EERIEL G EELE b
WA @I FBATHRET | - S EAE3RA T control | #2 T controlled ; 2
HHAREMsE” R AP R BRI A TR AR E B — AR AT

o eI BT BT A T %3 ( managed ) | —3) > m Ik o

AT X R AARESRERIEI AP R E R AL I RAME R KT —
REMETRES | XeFHECATIERHEARARRLIENA—AREE % %

E SRR LR X R R P IERE A AT R R R e N8 A

' Aguas v. Bolivia, §227.
7% Aguas v. Bolivia, § 228.
""" Aguas v. Bolivia, § 230.
'8 Aguas v. Bolivia, §231.
""" Aguas v. Bolivia, Y 232-233.
0 Aguas v. Bolivia, § 234.
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WEFT Ried—BEERYS —EFTRA ES 242" S RERTHEX

g 2 P2 ) e R A FRATAE A TR o

ok AR 3R A B SR R R B N sk 44 4] A( ultimate controller ) )
R ER A" BERME  —HAEEEH > AFRRHRA —EEEIEH AR
— B R LRy R R A B A FHESR BRI RREE R &K EIEHARER A
WKRE AP RERL REHE P EREREHATE LB RBAX K&
MBI RHRIEH ) R K FIEF - AP HE T & R AR — AT R e Bl L
MAEZEFIENREZNGBERREZRRESIEGE B % E P HE B IR ER

E/SHAT T aEH 2 RE

Bk RERE RS EHR BT A ABAILE - F AR L IR

BUEFE EEF BN XNER S E X mk—% -

B LA T ho o AP REAEFEARARER FE AERBEEYEGERAL
BT RIEH S - AR ERRESTHZRE > QILAERTRZFWE  RB L%
WEARBAMMATR R EPTRREREFRME" &S RTETHE
R 2R KA REIRS b s R X — S B4k 5 BHE EHIARIRATIE

PRk A B HRE R -

Bl AR 3% B 742 E 4 4] A1 692 A Mobil v. Venezuela £ » 3 EF AT RZLEW

EFPREBZ—BHBARAARFTARBEEZAE LS > T B HEAFTEIEH 2T 4

1 Aguas v. Bolivia, § 246.
"2 gguas v. Bolivia, § 237.
'3 Aguas v. Bolivia, § 264.
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( make it possible for them to exercise control ) | '®* » {4 4% i 20 % 474 42 H) 4

Z JEsb B > EMIREA AR EARE o

ER AT BRI E W R P 5 R R RS R B AR A R L R FRF LR
IR BBAE ) 2 — AR ARRE A SR BE AR e 3R A A IR T 0 R ATARIE B Ay il B
3 B — AR $UE DA K3 R B AR AT AR SR AR BT R H

BIEBZTAE | ZXF o AP B A FF LIEARE T -

= FRLEHA

AREA TR LIER BB ko BB XN F B RS S 0 FR LiE
F A RA R L EREIER NG AR H B4 8 R S B R R AT LK
LR ARE RFT LER N > BRIWEARETATHIESE - 57857 R

WA TLFT AT S -

4o f& AT i Aguas del Tunari v. Bolivia £ F AE & E R T » L #AF KR AR A
B ERBWHE PSR AER 69 F 4" controlled | » 3 A 425 2 3R JE A A IE
o B S HE AR AR 2 — AR A ) o) B AT AR 9L B 5 A M P A
ZAEF] > BORERBAMRBZEER AT RBEN REREERBAR
FIA) 50 B s A A 8B AT AR L B A BRHE A 2 A #) T H controlled
s ¥ F & & control #7 4 M 4k 2 4% 8 % 91 %539 ( passive participial adjective )
AME R BB ZIEA S HBER A TEHERSHFRRZ 437 &1

FEAREMT AR TR T 2RI B h A — AT AR BB R

8 Mobil v. Venezuela,  160.
85 Declaration of Jose Luis Alberro-Semerena, 19 22-23.
18 Declaration of Jose Luis Alberro-Semerena, 9 24-25.
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R E RN BB — AT ATAHZBE B S — R AR AR I
H @A AT R E > 2 H sbR 2 controlled &3k $) S WA K6 BB EATAEZH

» RAEAAER ADT A B4 I H 2 S AT A BE - TG B EH

187

HHrR B TR ZRAELTEH S - A3+ 2454 - f£ Philip Morris Asia
Limited v. Australia £ % » HARZL BT W TRE B RAREATHNHEZETZ X
AKRIZEEH T EYA % (substantial interest ) | » A AEL AR 2 B4 o X g

ex X F " #A K= (ownedorcontrolled ) » T HeplAL F A#E LK - AR

oy
o)

SRR E A B IE AR TR SN H A F 4 R H e E WA ds A 4T R

FHER"Y c RBELEFBERSHEPMIEH - 3k PM Asia N5 X BHEABEL > &

~

BB E A 2001 FEM N AT - HEW AR T ETEAEZ - MREFH

=N

EAEH -

AN R TeAPALE: Tea )

—fxm T e P BT B B S M 44 4] ( directly or indirectly controlled ) |
Bf > HE R M EA G R RARGOIES BT —BRAREL - kTSR A
—BE M ARG ERTREAAEM T RASEN A @ M

HA AR EREAA—BARA LG TEETE wEBFNIBRBEZER -

7" Declaration of Jose Luis Alberro-Semerena, 9 26.

Agreement between the Government of Hong Kong and the Government of Australiafor the
Promotion and Protection of Investments, art. 1(e):” “investment” means every kind of asset, owned or
controlled by investors of one Contracting Party and admitted by the other Contracting Party subject to
its law and investment policies applicable from time to time [...]For the purposes of this Agreement, a
physical person or company shall be regarded as controlling a company or an investment if the person
or company has a substantial interest in the company or the investment....”.
" Philip Morris Asia Limited v. Australia, 19 497-498.

" Aguas v. Bolivia, § 236.
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4t Mobil v. Venezuela £ # » fP #2324 » N SRR EMH LR E RN 3
MRAMA % RO B CERRBTLHMAREAT NN WL B AR MHBERE
HEHABRERMERE T BN ICSID i EARE B - THn &
WP AR HAHRHERE X T A REEORERT ST AS

P & B e dE R Z L o

$=IF BHEZIRER

— BRI RZRIHRZHE

#d5 ICSID 4 » 1 3% B 84 P B B9 AEAT 3 S /R 935 B 48 B » M ICSID

E

HERERMERE REZERABEAN L P BRRBESR TR REER
FEHRAGBRE - R RICSID AT REEXFEERZLE o Eaedle’ &%
B MERA AR EABHBARAYRENEEREWR T REREBMEZE
ST > RFZB14 - 2009 4 84 Phoenix v. Czech Republic &4 Rz iL & % o Ay

WA B MM RER L ChB AR H BT A E LA 2 # 3R A]( double-
barrelledtest ) | » 32 AREABARFHFEREMELLRERRAEDRE
WEIE A TEM' o B3 A BURE— Pt R M e Bl RALRS - B W E P
HNHEZ R EZAH ICSID #HEMOSZRATRA] » RAZERELR L —1E

A

A2 (elements ) B9 BAFESLHE » FLA R B7 ICSID 3k 2 4% B S /B4 4

Y Mobil v. Venezuela, § 165.
2 Phoenix v. Czech Republic, | 74.
193 Phoenix v. Czech Republic, ] 98.
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f 5 LA B 7k — AR R > F R ICSID ##] — AR So L 435 3% K i € Bt
MET  HNBREMAOIBERE FREEVREAMTEFEHRLRE Bk
FOAARM 2B RIZFFARBIE R AN EATIRE B R SUEAT

ARG ICSID & > M R LA AE T sion £ L AR 86 8 oL Z 69 R
REG— BRABABRATAVEIRAFREH TG MM RN —BTEH AT HE
BAEBRBEBRZEMAE - BbToo ERR AW § 4 LAEMA ICSID 2

G TR E R 2 B

= EHRAMERE AR X
= -3 E] 53 s 7T 3\

AP RERE T HEAN B XEE O HREEABETKE REAY
HR AW AT TRRZAREE R R R TR AR S IR T W
REENHFTA > AR BIARR - w EAFREB BB ER T ALZT
R Z I AP REH NIRRT AR BT ZEEEHRA S TN LR AR
MG R E W TIRA AR R ER R KRR BT A EMTUAZEE
FHFER R AR E - FEHFREAATEREEA KT - REZHERHHER
REMG L S HRELE DU BE  AFREMRARTEHEEEMR - ARF

B RERT LR ERET BREARXTTAEERIBA EAFE -

\

PREHNRERAHRREREZABER  eATAN REAFT LM
BHE 2P o ££ 2010 F Mobil v. Venezuela £+ » & HZ N4 > @A

2 & e i MR B R X

oA RAEMTHNBREZRREERY > T 8EMAXEE > i FHw

B —FEBAABP B L AR AR R B AR X &) A s e B A ZAEA K

% Mobil v. Venezuela, 9 162.
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DR XIE BB 2R F0E ™ o hb T4 BB X ¥ R AR
Bl PR T T AR E 2 P9 A SR A7 T B 2 A SR 2 )T

WA XA EAREZ EE -

F£ B A3 A A £ 3% B 1 € 89 ConocoPhillips v. Venezuela £ % » #% 4 ¥ 3k 3%
Wi Rk B S H T AAHR MBERE T4 LRI PRMBEREX

WA R HREUMEXTH " & XAEHEA A (every kind of investment ) | 1%

RE > AAMBHRETAROANBEY  BHEREATERMN ™ HBART
R AKRBRERPHABTMAEARK  BEF LSRG BEHIL—FEE  f

B FRFER A AR B AR A S T MR |

HEx T HERUMKXRE E 38 4T F A2 5 2 - Plama Consortium
Limited v. Republic of Bulgaria & ¥ - # & i8R L H ESeh NS A M B - &
BEAHRMBZE - B REERTKRAMERN KX L5456 ECT 2480 9] iR 3L » #147
ANIEHI RIRA B LN E) BBl - MEHHATRIL B IR RFARE A BIEA]

FASUR L2 X F AL A T AE AR Ay B AR b RS B4 ) BT 2 B 4

= BRAIRAIR

AT — AR EARERMALZ AL Rl FEREATREIRET > B R
a5 R ey T EAIR B (Salini Test ) | 3 F#& AP 32 45 A 2 48 F A8 R AR
% o fE A RAZ E R B #2001 544 4% 2 # Salini Costruttori S.p.A. and Italstrade S.p.A.
v.Morocco £ % » ¥ ICSID 2% " 32 F | AR HBAZE , R ERREA W

AT HERAET S REGEHEBEMAEZETR > T REFHRLHY

195 Mobil v. Venezuela, § 165.
1% ConocoPhillips v. Venezuela, 9 282-286.
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R TARERR AR REMEIRZER | cAmME P T REREREE |

AE R — BB R TGRS REAP R R R E 69 F kAR

o

FEAR AT AR B ERER AL BGS RA L AL B RE B
23

=7,
AN

BARE R o s T 2 BAEM | — F AR AR R R T M ER K
AR ERERR 2T A AR S AT A 2 B
B P RS T — B S RE A > SRR AR O AR ERAM
EERRAMERY) > BRBHFROMABLIFEFRLZABE ey SHBXERR

BEB— R A E B BT

ABR M A 3 B — k2 AP SR A IE BRI A RAZ R E B o F ks
HZAPRER A BB ARER LN BEARBRG =B EM4ZF - LI
BAEZHREH BARARAEX—BRAERANE EH - L& AP
REBBETATHEN  FREDAEREEREEERE A ICSID A74RE RS
BARZ — B H IR AR BB ES B EIRLTHEHEREL—HETHEL
ZHER > MIEE— oG5 R EHRETRERER REEZAZES
LA THRFE: MELRATARERXNZE  RELTRPREE K8 8

BB B ERR A 3% B S E 2 7% AR AL B A e 4R BN ARy M e 20

7 Award on Jurisdiction, Joy Mining Machinery, Ltd. v. Egypt, § 53, ICSID Case, No. ARB/03/11,
Aug. 6,2004.

'8 Decision on The Application For Annulment of The Award, Mr. Patrick Mitchell v. Democratic
Republic of Congo, 33, ICSID Case No. ARB/99/7, Feb. 9, 2004.

199" Award, Consortium Groupement L.E.S.I.- DIPENTA v. République algérienne démocratique et
populaire, 9 13, ICSID Case No. ARB/03/08, Jan. 10, 2005.

29 Award, Saba Fakes v. Republic of Turkey, §111, ICSID Case No. ARB/07/20, July 14, 2010.

2V Award, Deutsche Bank AG v. Democratic Socialist Republic of Sri Lanka, § 306, ICSID Case, No.
ARB/09/2, Oct. 31, 2012.
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BEEEBRRAPAR > AMILBEARBTZER > MmIEGEME T2 BRAHE
WRER B AR ERET R ERERLAAREBERFRARETZL

B0 o

AR 3L o B ER 64 - 3B A R ER 4 38 R 89 1P 4R B2 > 42 AT 3 Phoenix Action
Ltd v. Czech £ » 4 RER A > BEBXEHNER O BREE LG
TR R BRI 2 TR 45 2 FI B ok » 4% Salini B3R 2 S B B4 R ERIER |
UL ER T & L 2RR - BAEAABREZALTY  HARKERE
iR E@EME BRIAT MR EZEIREREITREE LS EHFSE

HW =TSN b e BHERICSID N4 Bty Em b sinEzizg™.

292 Decision on Jurisdiction, Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kaplin v.

Plurinational State of Bolivia, § 220, ICSID Case, No. ARB/06/2, Sep. 27, 2012.
29 Phoenix Action, Ltd. v. The Czech Republic, 9 85.
2% Phoenix Action, Ltd. v. The Czech Republic, g 86, ICSID Case, No. ARB/06/5, Apr. 15, 2009.

61



TR E RER R BHG "R E RAER ) JEe Bk H

_ —
A I A I A
REHWERKLEA AT {8 i M X B RSB T8 A
BRRBP AT~ R B R BANA =Bt T
PAREH E B ERE R R EN S S R EREEHRZA=
AT ERRRR ) 2AH BB > R E I HER ABHER S S
FHRER BRI
( Mz £ 8
k R B E£E )

B3—FEZRARFOBEZH REMEIRBPE TR LE

B B3 T 4o o R AR RIS O A — B A BT % ek S e KRR E
fefERAMZEEN H IR AT oA METBEEMAEZAR " KEHE
RFehEAr |~ T ARERR  AMRES AR ENFOEEHRATLE S X
BEATHERRE AT RENEE TG » A By #&K5E M E o - 3 4o Phoenix Action
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FBEPRENT BABRBHARZEE | - MAEMBEY F THEMFMKES EHXRER
HAE  RAMA R K AT > XILAT B & 1A FE 0k AR A2 F

B KRB IRFRA

BHREAZBREZIATA > RIRIRH A E 28R & - S LA AHAE

AmpmA ok BRNREL EFEHTZINEEFERELMA -
—“RHBH

Bh oM RESHET R HBEY | MmAFEE2E o £ Phoenix v. Czech
Republic # » M3k 2453 - RELIEA TR FRLEFHMBET LBWEBELLA
THEOCFAYBR N F% @ik B3R ICSID Z B F3% o AP 3RE R b A3 4

Lu 9’
XBIEE > %E EAERSL L ICSID 473 24552 -

25 Phoenix Action, Ltd. v. The Czech Republic, § 142.
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HX ENBRBAALEGAEERY BEAXH B8 P RER A REGEX-
4 Saluka Investments BV v. The Czech Republic £ F » /b EF ¥ £~ > 254
FREERH B REMRBERE  RAXEAZASG  BEEH - AEH
B Z B AR AP RE R E SRR I e B @ L A 1§ 3% 45 3% B A( portfolio
investor ) JEE 4B LB F A A S — B ERAMIZE R T o) — 34 - &
B HBMBEEDERMEEEEREY AR RARARTENALRA
HARMEESC  EAREFREENCLERARERHRFLEE £ AR
BERTAMXEF SO RABZ 24 WERRFERRTABELR S B

IEERAMANERZ FTHEE -

HR o SAREHNREAIGRA MRS BEZ X HREENE
RN BIEIINEEZRBZ — T RERTITAZILRBRE BT HAAR
WA REHNRERHYES T E BN 22 - &£ Phoenix v. Czech
Republic & F > 4Rk & T AR LT A% E A % &% & ( abona fide investment ) »
2FELEREXIRHAE AP RERR > REFEBEE BP fo BCG LA S -
FF L4 & 4 Mr. Vladimir Betio # 5%z %, B ] % &% » Mr. Vladimir Betio & £ %
F3E42 BP 09 8E 2 5 M /B 7 Yougo Alloys & BG 69 B/ B & th B4 520843 » K%
bR B4R AT F AL AT Beo RREM A EE EZATAY o L MERKE

Z %3 g 7% ( nature of the operation ) » A 3% iz %8 38, Phoenix /8] /2 B 44T £ 3t

2% Saluka Investments B.V. v. The Czech Republic, § 232.
7 Phonix v. Czech, § 139.
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W BAANZAAE I BRBENEZI AL LANRES EXR K 4228
T E AP RE IR AR AL AT RNG M EANRB A2 FER - B R
HAERHRETBHBERT R BA A REA RS SR AW LA 5 F o
BATHR  RBAZE—ZBBYARFHREERS  Hootk *BE
RHBH B REESE A b EATXAT EF R FE AR

fPREHNRE - R H BOZREF LA ATHER -

= #AFEAEA

I BB AT A LB A AL G AP RIEMNNE E ° f£ Aguas v. Bolivia £
Yo EEERREF NG MLEZF NG IWH B 2% E 28 IWH 4 d &

LB\ G B 2 E 2 F 5 Baywater $1 % A F] /5] Edison & & &% » R

=

%84 50%MBA 42— REERIES IWH  EREHRERes a0,

BEGEBAMEBAT  HFREZIF NG Zk— B &L BB REE -

2% Phonix v. Czech, § 140.
29 Phonix v. Czech, § 142.
1% dguas del Tunari v. Bolivia, § 321.
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HNMPHREM S PSSR EALAE B RAHF RN AT NG B EZRNNER

ICSID 13k %18 2 &if » 1FAHERHAE R 2T At o

W BN S

Rk BWAETHRIOLG > RARHEFIRE > BLORYAIT A HH#
ABERRKAEAGRB B T iR RELTHEHRNE R T AAERARZH
B RSk > Aguasv. Bolivia FA A2 X% 5] TR &2 ¥ &bk 1k B384 - M
4 IWH £ 2000 4B 2001 ey F R4+ - 455 IWH Aoy 5 ( #8 £ 8
860 BErT ) R4AHATFY S5 LB c B ERLNET T BERLEMLS

T A ICSID j’&fx:,éh‘ |2 F X

] 44t ConocoPhillips v. Venezuela £ ¥ » 4 & 4542 R & F 40/ 3) 24T A4k
% A %7 ¥ B & ( valid business purpose ) » 3828 R & X2 F 8 & A T RIFAF
& ¥EHE M 2% 31849 H 18 2 3] ( corporations of convenience ) 2 Pk AN R ¥ F
FRHEBRBENR B BEBFRARENNEUR NEHEBRARETLTLAEL

NI A BT EZF NG BEERA T DX ERE > AP S T ER X

Faptt o

Wb ke o S H AT E B AR R AR E ARG T 2B ALK

RAZRNNZER ENBREABRANRT LIRS REA N TUBHFHAZ

2l Aguas del Tunariv. Bolivia, 4 322.
12 ConocoPhillips v. Venezuela, § 216.
*13 ConocoPhillips v. Venezuela, q 280.
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R MAERIEEHANER &R -
FRIF B EE

B PR F A RAAREHEAAFREMEZIENR AR
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R AEH ST B P 2 X8R 0 TR K > SART 05 P P RAM A S 45420 BoR T

TR R M A8 H AR o

Lo stom B R P RRRY - A AP R RIS OB B8R EHH ZF T AT
P REAEFEHRPAEFZ T CBREH  FMABERLR RERXRTE
% &

TR IR T L et 3T

4= Pac Rim v. Salvador £ ¥ » /P8 20 4 CAFTA W2 282 2 KA

BEABRAGHOTREZIFR > LATHEEES — &4 @R CAFTA 28
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MTZ ZFRBAFRBTARRGRRBE (RFEA CAFTA i ) » i

R e Mk, RE S B A 2B RAMRETEGES - LA

Zh o, PR AFEH 2008 £3 A 13 BEAR LK NMBERERET
REESE R MBEATEN 2007 £ 12 A R R B A HAEHKZS
21 B &IBUR e

B4 44 » 4& Philip Morris Asia Limited v. Australia & ¥ » f 4% f2 32 4 J&E A4
LEmOEEEAKAE (2011 511 A 218 ) AFm4An - meRREE

ENEZHBARERE EFNEAE > AR TR SEE -

o

H

By vz & ¥E B & ik & #2469 Al A Phoenix v. Czech Republic £ » &

%E%ﬁﬁi?&z%ﬁﬁ% ’ %ﬁia’iﬁﬁ%#ﬁ 'J E;Qm%‘i7\$s ’ ’H’%&.};% ﬁ] 3?-—2?‘

(@ eRFVR MFFR ) FRAARABRZEBRD" AR RS
AP A

BP : %8 R Fan 148 A

BG: 2#mAEHRN20M@A
pitks 1848 A

! ! ! -

2001.10.14 2002.12.26 2003.3.2 2004.2.15
A% 3L phoenix /- 8] % T BP » BG & Jo ik & & ICSID
CESE] #HEF P AL A 3%

E7NNN

4— Phoenix v. Czech Republic £ & K F 4 8F 54

2% pac Rim Cayman LLC v. Republic of El Salvador,  3.34.
15 pac Rim Cayman LLC v. Republic of El Salvador, ¥ 3.36.
21 philip Morris Asia Limited v. Australia, 9 533-534.

27 Phoenix v. Czech Republic, 99 66-67.
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4 Tokios Tokelés v. Ukraine £ F - £ S B R L XL L 5 M F A F R
HAER AR RS AR LRI TF NG 6 Fi4 0 EIRBWE L BITE
Mo TR REBARLIEA TERIFEIKZBEW T XM RABL AN THIZLE N &

BREAB R EEMR -

—CE&TRAK

4& Mobil v. Venezuela & & » 4 4% it LA B 2 & 48 ) 3] 47 PIAE & % 824 - 7
MPHRERALHNRE TN AR EZ —Fm S BTN 2 REAEIT

<,

N EMF AR BTFRZFRECHLE MBREAUNEFERRE FHZ

218

Tokios v. Ukraine, 9 56.
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4£ PacRimv. Salvador & » i 7 BF R P RESh » AP 4R 3B AZTEAM
MANFEE - MPRERL > FIRREFHRBEAHAATHEREAERAGMEE 57
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B 4% 2 89 ok 2k 3% B 5 B 7T #e 4 ( very high probability ) » B JER 2 H A — 1
fie 4y F 34 ( possible controversy ) 2 B - £ 5 R Z AT » R & AT ABF R GHEAR
REERE—BBTZN NG HAER - MATREHT > by RgRD

&% — 45k (thin ) 8948 » & —EE K ( significant ) &4 & 3% -

8

1% Mobil v. Venezuela, 9 203-206.
220 pac Rim Cayman LLC v. Republic of El Salvador, 9 2.99.
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221 pac Rim Cayman LLC v. Republic of El Salvador, § 2.100.
222 pac Rim Cayman LLC v. Republic of El Salvador, 9 2.104.
2 pac Rim Cayman LLC v. Republic of El Salvador, 9 2.106.
2% pac Rim Cayman LLC v. Republic of El Salvador, 9 2.109.
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6 —Pac Rim v. Salvador & & K F 44 0% 5 #4

B Mobil v. Venezuela % #1 Pac Rim v. Salvador d & » T MU 3L/ F 2 AP 4%
REHABOEX ZHEARFRERIN > i A A M IEATE AP
TAE > R AT AR BN - R Thofh BREEEEHAGERE > +o
RBRBEATBHBY - S REFUEARLARERN > TRABRBRLMNFTRZIEE
WO FEEE AR REREREARAET AR 2 FmscEs
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BER—BE > B HHEREANER -

sbd i £ R &) X FREPAE & 3% - Mobil v. Venezuela £ R4 £ 7&" &M mhit
M Mobil Z X B AT4e T XAMERE > AN TR T HAZFFT—NABRAL
—FFAAZBEFAL IR B8RP RERT ZHETAHEENERBEA %
MmAMERIE B EBFREELGAZBTAHAZIFT  UHIRIZLE AR SR FE
LB AT RZAGE  AEH > 4 PacRimv. Salvador ¥ » B4 — B 343 » HA44t
HERERRLSBRAMBE T LA 2008 F3 A —HAMEALEIENBERRE
57 B MERATHEH 2008 £ 3 AATAEMEHZ ER - FE L AARA RE
EHHRHETEHMZRE A REETREME S B SRE T R

Bt  ZFRRBAREFEFZR -

*¥ Pac Rim Cayman LLC v. Republic of El Salvador, §2.108.
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HUFRBEAEBRTARZI WG ATEAREH I RENEALZE -

Philip Morris Asia Limited v Australia £ ¥ » ¥ 3% 2 % &% % 5 BAE A%
ME RAHBRRSEFREHBAHARR - 2CQR R HHE " THEALK
( foreseeability ) 48 Bl XA #] B A 2 kAR o 8RR A - FA3ET THRRLM
JE R 7 Pac Rim v. Salvador % Ara 2| & W EARss 2 - Bl FHE e TREM M7 B
TR FH XM M BERAT ST AN AT T A F 0k 2 I

BEAT » H— 53788 ( reasonable prospect ) B » 3% 53 Bp 4 T8 Rey” |

R R K T4 2008 FRPEE BB A FHE( E@AaEEE )
E7 2009 2 % B T5% (Fielding Bill ) Ausi .56 » 2009 4 10 A » PML £ [
HE RGBSR R ERIBEHG RN AR R EF DA R R
NAMAETHRERGEZRED  RAEHNAFHETIEE R - £ 2010
F2 AT EEMKM P SrEGEE R o P RN 43R B fE A 3R 2010 £ 4 A
29 BB EAMITIIE  EERMEBERRREA ) ARBEREN2012F7 A

RS S

2010 £ 8 A 268 » AHBAGIZL3HEMTEL . feB » PMI £ B4 H —
HIZAAET FRAMBTESE 224 EREiIT N EM —BAK  PMIER

BPE) EHMF IS NG 2 Famp R BARILIEE RN FNLE L2011

226 Philip Morris Asia Limited v. Australia, 9 539.
> Philip Morris Asia Limited v. Australia, 9 554.
% Philip Morris Asia Limited v. Australia, 9 556.
229 Philip Morris Asia Limited v. Australia, 9 557.
230 Philip Morris Asia Limited v. Australia, Y 560.
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| \ \ .
| | | | >
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|
TR R R TR (forescen )

( foreseeable )

7 —Philip Morris Asia Limited v. Australia & & K F 4 85 54

2l Philip Morris Asia Limited v. Australia, Y 565.
232 Philip Morris Asia Limited v. Australia, 9 569.
233 Philip Morris Asia Limited v. Australia, Y 587.
234 Philip Morris Asia Limited v. Australia, Y 588.
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Philip Morris | FF % % : 2008 4 | 2010.4.29 ;& 3 | 1. & KR M & 15
Asia Limited v. | A7 43R~ AR | AT TPP R %
Australia T RT Ak
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2011.11.21 ;834 B ZEHRXZIBE
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34
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A BB @Ak R4 X AR -

— " RFHERETH

T TRA ZIERMERZ B &) AL L ZEFREFRAIHER R b E
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# o 4£ Pac Rim Cayman LLC v. Republic of El Salvador £ ¥+ » #& &2 H Fl HIER
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o AR RIE F BATIR B 4 8k 4 8 TR 2 Bl IR TR AR R R AR 4 CAFTA 2 X

% Lindsay Gastrell & Paul-Jean Le Cannu, Procedural Requirements of ‘Denial-of-Benefits’ Clauses

in Investment Treaties: A Review of Arbitral Decisions, ICSID Review (2015) 30 (1), 78-97, Jan. 30,
2015.
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HMH R ERBRBRBARG OB RN MG H IR GIERE T %I

2% pac Rim Cayman LLC v. Republic of El Salvador, 9 4.1,4.5.

»7 Pac Rim Cayman LLC v. Republic of El Salvador, § 4.72.

2% Pac Rim Cayman LLC v. Republic of El Salvador, § 4.78.

2% Pac Rim Cayman LLC v. Republic of El Salvador, § 4.75.

% Pac Rim Cayman LLC v. Republic of El Salvador, § 4.92.

24 ECT, art.17:” Each Contracting Party reserves the right to deny the advantages of this Part to: (1) a
legal entity if citizens or nationals of a third state own or control such entity and if that entity has no
substantial business activities in the Area of the Contracting Party in which it is organized; or (2) an
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(thispart ) #] % 2 A A] > WA BEBERTEZ R =30 AT RE L@ AR
B, F8 > MBE FRABAREHRA T (F 2615 ) P EEF RIS Sy
BREAFEFBEBGRZEN  HEMBEDLERRE RN BZ TR
EARAF BIELERZEAATEHRY - LB A X R AN MR E D G4

FAITR B H A AER B2 -

= HAATERBEB]

I 5 » 1 3548 4845 3k 2 7 0 b AP SR % B 09 Bl42 2 — > £ Yukos Universal
v. Russia —%& ¥ » 3 ECT (58 VT A A BIRLBIER - 2P RERL » #AA B
JB AR B MR F R R T A A FAZATIE  BA R Pk ok

EZAEA] > M BIEEA BIBBRRER

A AT Z AR H BIERKATFUAAREATRATEEF F35 > RS
A ECT % Plama Consortium Limited v. Republic of Bulgaria % J » #% % 3 A i &,
AT A BERGERAA RS FHEXNEARER  HEZ
FEARERMRE  ARBAOBABRBREAE S0 FEd  BAFZERER
ZHRBEREEHME A EBRTESZ - EeaBRAER  MARHRELRERE

Fama B R A RATEN SERER > HHRERTIHRANTEDE -

14 3% iz f& Plama Consortium Limited v. Republic of Bulgaria % ¥ » 3833 &

Z A ZERBGRT BB — 30 B ERER T ALZE AT AL EE 4

Investment, if the denying Contracting Party establishes that such Investment is an Investment of an
Investor of a third state with or as to which the denying Contracting Party: (a) does not maintain a
diplomatic relationship; or (b)adopts or maintains measures that: (i) prohibit transactions with Investors
of that state; or (ii) would be violated or circumvented if the benefits of this Part were accorded to
Investors of that state or to their Investments.”

2 Plama Consortium Limited v. Republic of Bulgaria, 9 159.

*3 Plama Consortium Limited v. Republic of Bulgaria, 7 161-162.
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X o K ARG TN > JEEA ECT AP P » A SE M AR & 320 &
A1 0 koATi i@ A CAFTA 2z Pac Rim Cayman LLC v. Republic of El Salvador +
b #RE K  BATRE A BIE B R B L Z H RN R4 X 1Rk 2 20k ( no
later than the expiration of the time limit fixed for the filing of the counter-memorial ) |
Bp 7T 0 M SR AR ] AR T RS R L AR S B 2R A G
A BB BRI R T AR ARG 6 3bf (2B AR A S ELGR T
BRHEHRAEHE T BRBAEZEARRE  BEAFERBERER & RT

1B M A MAEH A B MR D B R BB N 55 H AR B AZARE -

HBIERGERZA BHNEHTFANTE  FAANERNE > AT
AT SR E AR AN R B ARIZ B AT A X B - £ Tokios Tokelés v. Ukraine
Eh o EARBTHEHNRET AL RIRZIER > L& L bikth - £ 5 RAE
HIHRENIMRE TR LI RTENELEE  REBIFFREEHT - AP RE

BPATRHEIREW X PERMAAFGIEBIER R TET 2 EHZHEE

24 Débora Carvalho Pinto, Is the retrospective exercise of the ‘denial of benefits’ clause contrary to
the investor’s legitimate expectations under the Energy Charter Treaty? 10-11, Maastricht
University Faculty of Law LLM in Globalisation and Law, Mar. 2016.

3 pac Rim Cayman LLC v. Republic of El Salvador, 9 4.85.

2% Débora Carvalho Pinto, supra note 244, at 12.
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PR B A I (B R G AR EEAMPTR L2 IUE  BF A PR R
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7 Tokios Tokelés v. Ukraine, ¥ 36.
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BEA Bl 45 #F B3R L BB R AN BP o] | 2 8] X B 48 & A& R AR AL SR
( Tokios Tokelés v. Ukraine » | #x2 B ( diesaquo ) i 4% % 3F
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Universal v. Russia )
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RNERE B ¥y kA" Surfeit Harvest Investment Holding Pte Ltd. ( T f§ #%
Surfeit ) | » REEEHMEI AN ZRE » #2016 5 12 A #&k35 ASTEP
T %2k AP #k B2 ( Permanent Court of Arbitration » A F f§ #%§ PCA ) 3 K &R i
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JE 42258 B 643475 4% » Surfeit &£ X7 2016 % 12 A 4&k35 ASTEP & PCA % £
HATAR 3K - ARSE Surfeit £ 4 ZAEZ 6 £T » PCA %28 AZ™ o km » £ 2017
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MmEMBEREHEZRLEEMNE 2008 FX —REMEE - AT HILE

Z BN FRE—ERA
#—R emuE

1990 FKACHMEATE ¥ B B1bik - KRBT oM A& AR - BAFR
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Bdh o REEA 22002 56 A > RABUFEL" THREBAELE A | - X
RIABABERABIRARL A B E —REEFR LKL THRE =
AN E | A E A F K A eI B F 2 5% T~ RIEFHE
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IR N ERYBRERARSR BT ARRLE > A BRI 2017F1 4258 ¢
** Tnvestor-State arbltratlons, Investor-State arbitrations, available at https://pca-cpa.org/cn/cases/ (last
visited Sep. 18, 2017).

%Oiwﬁ¢%ﬁfémﬁhAa&J\rﬂﬁﬁ&%\%xﬁiﬁjxfﬁ £ A% B s 4] 15 I
Z, T oBMEELALRERELEMGEN , (HH/ARTCKHE ) » " HBENRIKESEE &
N2 Xbhméiex J °

”IM%é@%% lﬁé PRA YA THA SHL B4 Bhbd Fh
IS %%é HZ4 %4 BHEALRMESL - FAB BAREL  ©L4HE

?H’rm. o TR RAE E 308 2008 #
88



BEAE K BERNA A 42005 £RAT K 2D 3 FAIETAERARG 10%
NS 12 FRE 6 F 2006 FRAT BN 14 FhENMER T
N Bl LT RN B LT AW E T RBATRREF N
B BURZIEEME B R ARSI RENZTREF  RSEERIBBRZR
BETEFEE A RABAREMEAHE RO LT IRBAIT M _REHZ AR
RF I BITHRATN 2006 F YL BEFAL TR 4R TEEARAT 2007 SR EAE T
80 ENFARZ AT AR 2005 FEATHE BRG] R K Ak e 2 B AR AT R Y

— R BAAIAE KRR UHT R T AR~ -

¥ =R BaAFLAHBIE

—ERASMEARR

2004 5> A T2 BABTHRRGREFTRBLERLMET  #
H—RBRyRBAT LB 14 1Bk - 2918478 M5 368 % ( Global Depository
Reciepts » SAF f§4#% GDR ) » #4831 2]% 2005 S L ¥ 5247 GDR» £ E €5 €
#i GDR Z MM I ERBTALAYREEHAF BN T FTAYRIH
= RGEM-HERA LW E R BB HAZE 04 8 AH 4 4247( Shinsei Bank )

B4 @R/ 3] (INGGroupNV ) BRHEH ¥, 4 ( Lone StarFunds ) % » & &
X oA ING & B¢ 35z & o K ING MAe R0 - MBRIAREER T 8 £t

B BBOR BARMAR S R4 BRIGH TR LT R& BIE

R MEH SHMBTEARKREBUEMMORFAL  BARANGL  BFRX
#F 0 (2012) » 421-460 - Bl &AL BRFEL A -

89



B RS FAE RS R RFAHZ REMRE A MESMES

HRET BMRIES | HEERD -

= RRAT TR B

Fla—F BN BENEEARE ARG F B KB S F A 2005 F
6 A > EFGHARUAFRT XEAT AR AL - B 17.98 TTAE A% R4 5] B
AR Z RARABAE - 2 AAFAR R B AZ TR B ARAF A Z R A 5k CAEH A IR ATIR
o RAFEEARYE S e EHMERE——FINE R EHIER N 3] W]

BARE - WE NS ZH FRL AR EEEAFHHNZR

THALLEE— FAMIERA ST EBPSBARR 4T BE B
BEAMR ZELBE G RETHULRERED ERRALET  EHA
AR AT R R G 4R R 500 B £ uiiE 4 B R L B e AN E R

HABRBRHR  LEBBEIZZ TR -

KESHERE_RIERNE > BARET T ERIEK NS - 2002 F 12
A 318 " XELBIERRTARNE | AANT B BEEHERTE T EHE DR
R d) » B4 ARY SR NG B YHARER > BATSEEEMT
NEERRIEE S AR AR BEEAKRER® BETHE - A
FRIEREA B ERERIE  HEBAIZ RS - ZRALFHFT > R E &M T

AERRE BBRASEAFE AR BREARELANTHAN SIS REF

B FEMBARET DEHBMEEME. — > TBEMRE - B 3145 2008 &£ -
g AR 2001 £ 12 A 19 BRI AN - e BRIER A Sk 2001 £ 7 A 9 B
%o B FBBZ ARG -

90



% B 454 B 3) ( Temasek Holdings Private Limited ) 14 — 3 Au gk 4% & /2 3] »
B # Ao 3k 100%35 Bk © 1997 & 52 M & kB R 1% - M v Hh R 3 & RoR ko
BARF S AR 2MEEZRNMARLLRE  XLEH T P E ALK FI
B KBS ERAESEEBEETRAINE > TRARREE PR THME - K
TH SHABONE ALK LBTHEE B — o FBREREE
B HHEMBEEERAENEE o Ex T BEE | BEEAHEHE  £5
B BB AR AT — R 2% 30 T A B SRR 2 BT - sk i
R H 2 = gREE (—  MEBIABLTEEH  — B RFEHRERAT
SETHBERER = AFAREAEFONERAR ) LRABAEN S X

BRI ARAE AL B 2 0 o

EMEERBIRDARZREERTEARAEHY— B EHMLIETH
B AL $ A\ > 8% E4% 7500 f& 7T o Ky » 2005 -7 A 22 BRIEE R - 6
SR B B2 F s MM S 26.12 T 4845 365.68 {E4F4% » B % B HAEMR
BEK I8 L E¥eGREE 1A ETLZREBEREIANETHELEZH  AENRL

REAFZREGHE 40% Bk FARSE» 6H4EN 8 A EXRABLELY -

$=1F REH2ZE

2005 49 A 23 B HAR KX RERES € KRB BT R NI F fL R85 4T 14
B AR » SR 10 A Gtk » BRAF 22.5% 2 kA Lbf] » &

BRAE LI AT NG o B4 2005 &£ - 2008 £ K 2011 FAr R @R F B

P REE T SHAREEAZ BRMT E— 4 A > MIMAT - 281 # -
B0 L LR 103 EE AT E 104 355k -

91



EHEEBRIFEEBFHF R - K AANRSHURAEFIRYRHE S BER
FAN MG EBREHBYE  HY HEMERABARNEGNHEE
RAREEIET 2008 FE B RGERE - G BB ETT S FE 4R
BhBAMTFE  BMBERAMEE  FAAERR T BREEH  BAL
LA BAMEE - £ 2014 FRE 24 B IR R @ HEER > MEEMELE S
MenBEFRR EMEEMH  MBERRTRT REHFE A ) mH4E
BRBMRERE R B ZNRFE B R BRI BB RRRERE W
R4

2

mﬂ}

T RRELMHAFERIREAREEZIEILEFEEA HEMSLZRE

-+

’ 6%%?4%?—]:2)’% » 3 ﬁ%zﬁi%$&,ﬂ\r\-§3§ 1 f}%‘ LA H‘E—_k éﬁzénu%

B T E AR KA & B R A RS -

EHLE—YRHREZMBEBIXFF > RABRNF K& ZFERFH 2014
£12A98 8HLREERERD  FREAMBSEN YR EFTEEHSE

AFEMLBTEYREFHFRRAAETHM 100 & T

F g HMNHFR

2014 % > XM EUME AMERE RFFR > BAT (2017 £ 9 A )
BITER=ZFBEBERFT - F—FFRMN 2016 £ 4 AshFlh #EFERELE
W —FERN 2017 F5 A HE  AREMBER AT LR E L3R ABEHEN

BRBEERZFEFER -

— 103 £ E4LF% 104 345k

(—) &¥Mexik

92



EHERFERL AR MEREREEHLENE R MEEIE X
FreMefEhkREAAEEZRBYETFRR 2 YMMAA,L - FIHFR KM BT
Rk EHEEBEZARKRMHINE 24 EEEX=RLREF 5 NEL

HFEFHL&¥EH (TR ) 165 1& 5800 # T -

2005 4 6 B - HEEUMFAMBART AMER LT » BITHNK - B
FEAGTHEERRABR  ARIIBERZEA SREFT RS BERMER/A
7R 21 B & > AR KRR X IFF R S aRAERF YRETH 0 TR
BB ABRGBESER R SFA IR M XHAMHARZEY » &3 47F
K45 B AN R R 2 K3 O S R L R LA AT AN B 4 o
PREA BRSP4 2004 S5 5 24 F E BB R R LA MM B EATIE 4 RAE

HA M eHTPRZ LT FRAFRLESHEREM

(=) MBI E

HEHEMEETHR MBS B ARBZY BN AESRSREDE - FHIF XK
b HT AR RN AT SR LA A Z R RIS R AR R AF A
ARTITARERZNZ U RATE » RAEL D RE T EERZNE 20N
AR BHZHX AR B SRR SRS MEMRMEFR - T R ERPN 2005
FEEHE > AAXHRAVE  ARABLOESEMIBARTA ¥k
W HRBRBXEIEENEFAZRY EHEURSGBHAEHEBHLATEER
T MBI A AR R MBI ETRAFH AEEH 2005 £ (F 21 B )
UREFLEERAFR RSB LARAEIHFFRAETRBIFBFEETEH R B3

BRZBFRRNEATH 3 FRPHR AL @R FRIBRTATAL 3 FHR

93



MBS AR BB MM IR A AFARAR B AT AR F R R R S A T

A IMARR > B 3 4

of JE B B BT AR I R XX ARAE - MTEIRR A HRNBRF 2 EEE
HEFTIHFEMNELBBEBFRR KA AKX FAHEAZERY  CRTR
Yo EFEMETR > AIXFEHR" MARMAFEMZAE | - LA A
BFEH | AATHR - 2R 2007 S FE L B kIR T & o fE ARG BRI
ST » BAECER B AR BACHFIE o X0 R ILIKTRZ 2003 £ 5 A 30 B 2Rk - MK
AT ZFIEARARE WM B H LI ERRBREZ LT o2 REAEF-
ENEHABMBIETNE 2 E F 2B ERELERBER R WMH > Beth s
W RFoshPr 2 BIERN I AP R A ML MBI — 5 FRE S ERN

24 JF B% R @ AT E RAEAT 3R B BCEMR B A5 IR A EE ) R AR F BB AT R

b

B

b T2 IEREE RE ERZAHMG RZANE KA REY
YEBRR A — RO 2ZATE  BREYRB TR LR RS BB &%
To R MEAM TR MARLET  BEREBATE T 2N Mk 7 E
5 8%FEABEME IR EPTARIERBE  Hih - WENHE - PRI
S A RMBIRERNE AL 6% X FH AN REESRRLEE AT

IHIFUALLEEEE  BAKLEESTES R EEXI4H -

ENLI AV B B IR E  CERERREAEEN e

WARMIER G P AN NEFRIE—REFAER Y 2R R EABRESS

BT £ R R RAR TR AR F5
94



BEEFMREZEAN HEH LG BENLATRIE - MEM SN AL ER P &
RZBERME  NUMHAIEM T SHELMFMBREBEABSHIBBR L ETIE
MR » RS H 2 BHFABILBITRMOI AR » BEEAA 10 &4t 3

BIBAT T HMHINEELHIESR -

(=) EmAA

1. #7524 Bl 4

B MBANE  ERARYE M IR 2005 487 A5 B B2 3 A 0 AR
TA21B 2 AE F B4R &3 FIE - 1. MBCERE B EE T IZM M LMY
BEZFRAG2 RELERFRFE BWHEICRAL —BEH( — DRATEIXE
TR B EXFFEBREARFTIFREF FEREAN BRERNFRZLTE
Mz %—RERE(FHE2E ) MR OBEBZERERE 3. HHIAE
ERGUPMFR B ARG EIFRZEAETEHEEEH  EAEAT Y R
FH > Mo HFemd - T 28  HEXIFENE LT hHISCRAF =8

# (=) k& -

RRFYZ I KRV AHZ I XEER EHBELIREANET L) ¥ 54
BAZ @B B AR XA HBEARBEARAZEY A RAREUT X

FARZREARAPREEH | " BEEZREEH | T AEFRARFEY

DY e R E AT BI04k - BO: T AME BIRRTARIS BEF

3REBERAMNY  BMAERNREATLREAMEBMZE —RERE  PHE2EHRRLE - L1 6E
HABZBREREG - 58 : FF4ET A2IB (XCRME A (—)RHP a2 THEIEE
BT EXBEFTE AT R TFER] ERARRGFEZRETAREAE - hmfs T EXK
BEYE AOEABZBRERE MRS SEARTATESL  LABFEBEEFE R Mt
%?@12 B BRAl Fak #“A#&iékwb&& AERGHER ARTHALGEIIRN

o Wb ERAMEERAAET EXBGESRE | BMAEESEAE —RBREeM T AEE LS
Zﬂxfié 1

95



BREGRR | T HRARARBEAZEEYREESF TR B8R

RAKRIARE » RAFRIF B GRIFEREAZILEH IS WM  ZEE -

AREZH @ ERFIE » S AN BENE A MM R/ E o BIEIET
BIMEEZLIBAM  PAHMEBI LR AZ AT BAAELEIRAUEE
ERBERYANL R B I BB B E AR S AR R B

MBI & I EMeBRFYRETH  BFEENHRMMFETETRE M

b

&

HRERZBEEER - BRTPEHLEIE  RABZNTRE2ERRCEEE

BERT o RATIREEE2 B ERAl R AGEMALHEZAEEE FRES

-

MeENTRA2NERRTEEZTEHIE FEF 3 FREEA S/ RK
BN BB KRR IARIN MBI R @ AT 3R ZRRIRAME - e M X F Y

BETHZIM | AR BEZFERE -

ERFABIRBAHZIF > RERET LR 4B B IRT RS > RIS

AR F ) - BRERNFREBTS » S EIFFRAL

2. MAECERBAT R

R HIEEM M ZAOMAGRILE BEFRREZETR2AITEER

B o REFTRONE > BHEFZBHEHH = AT ARAZ -

(1) REXESHLBREGHBLELH

TR E FAARAT  MBCEF AR KRR - 44 F AR - FF ARl €
E22% > HAERBARAZERE 0 BB R2003 5T ASBATEA T AR T A

BRABAFHRETH | o oAl AT S WA HA2UERR & - 45 L3J/5F

96



S

.}.\
@
o
W
oS
A
=
S
b
(:‘

VR

BANEEE2ER R CRFBFEEHRRMT
MR AR TR B 21E AR R o 0 O 48 18 F 35 B F R M BRAF 8 4 4 > B B3

IR AREZZEFE  BOHRKR

() BBEEHIRMEERRRARESHLRFBERR

B ECERA2005F7T A2 B X PR MEBEARBBBBEEHTREE
HoRRMER2F EBERAIFRRRBREEEZIAEE FRESHENTHR
FRIEMRCEEETEF BERAIR BIFBFEFR - MRENARTREEY

VARE b B — R R A BAT - A B A O R

(3) REWms b rEyinesi

HRXRAFLZIAE (= )R T4 MBEIEETLEE I ATEZTRIEER
AR BB R @ AT X R BRI A - Wi AR AT TR 2 A - Mtk
Hot SHAAYBERAKR  ABITHN  BA—8BEMRY MELIAE

TAFRSLER > M MABRRARR - KMMEBEILARBRBATT

RABTE TP FiTodk  BREMBRTNE  HE EBRHBRGER &
AT ARG B RR A X FHRMERT Bk &3 2347 I A B3 72008 F »
2001-F » BB FHAREHOCBRERBURBFIHEER R - AFAHHBIT X
F ORI > RIZWAR T LEROTHBEER B TERARZSLRE  BIERRRE
SR A M BB R A 6 M SIS B X BRAE B SRR K SR AR SR AT L

FAFE" 3 | 6HMeMFUREER I AR -

97



(1) #3B2 %

HWEREREZHERZIFER | MBI REEBRYRCEHTRYE 235
CEMBIBAT TR T MBI XTSRRI REAGESRBF
FF ATHE ERBAENAERAZLT X —RRELS ey 1T R
WEE | RAMERYMEECOMEIE M) SN EYRBFETER R
NG M AFRERREZYG T 2" MBI R FH5REMEBIFHRBF

R RIKIR B -

(2) &4t 23

S A R AR R IR N F24E § iR T2 ARKBS
RERR A EMEGBAFRGBUAMBIENRENM S AEBRFBFEFHRA
HATi - F AR ERHEOEBRRZIT & B EEMENF24E RG24
B ABEBRIFSHEUALEFZTA > BRMBEIAEMIEARTIESL > S E
HEEWEZIM > KM EIE B UER S §RENZTRE o MM BER

BERARIE SHMEMREZIBARERA TR LE -

P ECER S =R e BUHA R ST ARAR T R AT A 0T M AR R B TR BB R
BAZRHY > MEMENWIFIER AR B RILEY - ZHNE T - BB
"XHEMEMBBREEH | T HWEEIALBBEEHTENS T H
ERVHREIERRABN T EM N BRE2NERFBERR X —RERF

SEBAT I HE > S BRI R BATZ RBER EER BB RAK

RZHRN R R LR RZIREATEDROBEFHARBFIRZEEFR

98



R ARBLEEE - BB RE UTER 2L EMEA T MESEFET X

&l ERATR AR 4o 0 BLRRAE AR I & FT 2 40 A B4R R KL R B
FEFBHEH LG EFBERR ENAR T I MBI LR M
B O HFE - ME—BEREZHRETN S MASERTREELE ZART
HMERA22%BM 2 EF LB AH » hw EATRRBEMBEMEEHE " Ry

B LR EMEXRIETHE L -

=" IOS?‘F))&E i:E?%GZI?lEU;‘ 'J/?i‘

13 E 4 FF10458F R B MER - EMEAMBIE BRA LI —FN
201744 A268 T HRIBpEA&E - 2B S HA RS R EY% > e T BREF
T BERE  —EER FAN BYKGELE 3 o 105FFEF EFH621
(AT ABE_F ) H A HmE M N T A S ERTRMH R
8 Z By kB AT S H A BRI AR A A TR G40 A AL ESRAT A A TR

SRABRE > MBEET X3 ) M ERRIERRMA RN SRR EANGE

PIHERTRM AR LU EFRAROI B LREFRAR LLOHGAE
£ o

—FHRTRAE —EFEMERFZEALT MEIET X35, 5 ¥4
RZREANGEYRBFEFRR > RRE (—F ) KRFAAT Rohs ; ]
R ZHF AT RONBZZ QMG E > TR EH L0 REMA

HABFERF A Z IR A E M GRS e RAEE R A E BFME E

B s E g REH R 105 EEE LTS 621 3R
99



F2 2R BGREMERERNZIH G BN EHE - BRIRA - 3t
BT S O A RIMERH) AR B E KRB - UK R FIATRINEFI B T A

BEE e

ZFEF RMBEIRFRFRARTRIAMFTAS BHER 94 F7A
21 B ANBEZIELEZAGMG SR ZRARETABATZIRERLS N &
EMERT A HERIAZFEE LG - MBHZRIL » ZFERRE) —FER
ZER RHBEBAR  MABAHZEAT —FERAA RIEFTAH2 A
MBI AZARE T AR RB EHRIFR AEMSEMAYRRRERE
PABR R X E ML RIREATEYR ELEGFE A —HARIEMSE
ZRBEAT R RIEBIREE AR 0 BRI BRI AR O E E > eI T
BRBEAERY > 2F A B AEES c MMHAIE A FHELETRE
ERHEAHPRIIFR  BENMSEMADRI TR A FRBEMTL
AR AFAEMAR R - XEE > BMBIPRAMA T 2FRQ2ZHN

R 02 AW OZ YL R -

LA M HBAFR AL EAT LS HAEMATERAMEH » MK
HELFEHEERAVRLBEFAR (LGB E LK ) BFHILER
R (S ) o4k BB 103 FHRE 24 ERRGUEEEN BEBAY
BREMBENZREFER  AORLTEFTATE2RF 3RFRBEFAEE]
oo MHIMATEARLE 2HEE  BREMELEABRFUHAZILEH > ML

AEEYRXBEEE HMBIESMEARLEMALAFASI AL E¥ 4

%0i%%#%ﬁﬁﬁ305lm%$ﬁ¢%&ﬂmﬁ%%m%$ﬁﬁ$&ﬁf%%@iﬁﬁ
FER T W L BEREGABSFE R FE RS FERBLANERAEEE ERAKR
RAF VIR NREAEZ F ERAMG] o sboh o BATRR CUETF ERAR  MEBRHEARER
BERBEAEARE  (RBRELEWHE2TE ) -

100



B A PP RAE SRR ZIRE LR B BEF KB EIRAT R TRIREE 6 H 4 sk

WX ERAED ©

ZHEFREEAr —F TR RENM ST UERMBIEERITRG 3
EMERBPREBF XL FTERR - MBS EATHBRLRE=F > HBANFD

REZER > BRAEHER

¥ EE BARMFH

£ Bl MR dho Ko R B AT O R B > 35 B3 B A AR AT R By - — BT Ep B 4%
& &' AFT A Z /&) Surfeit Harvest Investment Holding Pte Ltd. ( 22 F f§ 4% Surfeit )
20155 A 18 B ANk AR > ENEF6 A3 - 4REESHELMK
o A EMEZINERR - Surfeit B & &M ek » ERMBEE 2014 FRER

PRBYIFREF  FREeMoRFEBM VERAAME  RUASH IR
JEU Bt HRLEH R XFLEWBEMEBBR BRI T ELEH | AW
Ko BRAEEINEE » REEIENE A 447 & = & > Surfiet 24k ASTEP %
9.16 15 € » BBy F3 MR A2 2017 5 4 B 45 AP A AP 3R 2017 F

5 A 16 g3 °

WA EERZTASTEP 4 > B RERKXE Fi > CASE B RRABRGHE
P HRZEE SRR RERASIR BN R E5H m L ENRABR NS EME
Z A RRBAL WM AR BT E AR E W ER S X E o fT O E

BEAwmB BRI RE -

101



R REEHMFRESH

FEENEHFT Y EEN AP RE S AL ARIE RS S EH 2 PR 55 3047 3

FREG RG> A ARRBEET ABRB RN EHTER BTN BARELF

BRR & FAEAEGE B 24 RS o fTHE T RediR RENKE

PZ BRI ICSID A ZRE - B EMGIANEEEFAZ ST LA
T R B AS  Bp A % #2( Ratione personae ) & 82 i# 4% - Bp 47 #9 % #2( Ratione
materiae ) 'S4 & - #:JE ICSID X% » REEMBEERES » LIFEEM

ANF F B A IR 64 PR 0 Bp e ey 4 2 ( Ratione temporis ) o A U7 B

N

AMENBZEGRTN S BRFPREIFTETRNANTE YO ETER

RO EET - R ERMA S HEZ R R 3o 5 AR BE T AEAE A AR & &

¥ —3F Az

REMPA 2 SR AW T L ASTEP » 4k ASTEP # 9.1 4% » &4 X 2B A

Ade 0 TRE > BEARIT RCLAEHHRTHENREZ

(1) &8—7 -

(2) &8 —Fzo¥ s &

21 1CSID Convention, art. 25.

102



(3)BELEBEH—FIENBAETH T Z B RN BAREZGF 2 5E 5

ST ZNRRIBE ST 2 KA R o

¥ T4 ASTEP REZ R BEALSHAE ~ AR ZEARBRA HLHE R H

ZBARAN-

— " BREAZBE

BEAEBFH— T HREEMER  BEREALGH— T 2 (M
BB w2 ] o B o /£ ASTEP Y AR RZFABFESTHEEHARERAHILE
A BEEBEEAZRER  FROBESH AR IEHRRA L2 LR
BIRIEHUR A » 4% B 2 F RO £ T AR A TR B - 1F 35 38 % 48 6 4 K AR
BHEE URkESERZATERRANEE  ERAME - JiEMD - Bk
EBAERSHAERRSL R ERTIA FRFHEAZF XY ZNRF

AR R IE S Z BAERHATA - MDA e REAIER R L -

REZJBL B E A Surfeit 22 3] - 2015 £ 5 A 18 A7 ¥ hodk K 2e 3% 3 2
5 ARG EBRANARE  BFEHRBEAZIER - TURBRALZRER X5k
3% ASTEP 2 &4+ » Surfeit BE LA HAndk %L N3] » A¥k ¥ d

ASTEP % 9.1 #k+ % — &R & A &M -

WA @ EE IR e A AR e o 3] 3EA B 4 3E

o 8 Surfeit ¥ Aok H B X MAE  HEETENEA/M 2R ESMET

262 ASTEP, art. 9.1:” investor of a Party means:

(a) a Party; (b) an enterprise of a Party; or (c) a natural person who resides in the territory of a Party or
elsewhere and who under the law of that Party: (i) is a citizen of that Party; or (ii) has the right of
permanent residence in that Party, that attempts to make, is making, or has made an investment in the
territory of the other Party.”

23 Christoph Schreuer, supra note 8, at 18.
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264 ASTEP, art. 9.1:” investment means every kind of asset, owned or controlled, directly or indirectly,
by an investor, that has the characteristics of an investment16. Forms that an investment may take
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include but are not limited to: (a) an enterprise; (b) shares, stock, and other forms of equity
participation in an enterprise, including rights derived therefrom; (c) bonds, debentures, and loans and
other debt instruments17, including rights derived therefrom; (d) futures, options, and other
derivatives; (e) turnkey, construction, management, production, concession, revenue-sharing, and other
similar contracts; (f) claims to money or to any contractual performance related to a business and
having an economic value; (g) intellectual property rights and goodwill; (h) licences, authorisations,
permits, and similar rights conferred pursuant to applicable domestic laws, including any concession to
search for, cultivate, extract or exploit natural resources18; and (i) other tangible or intangible,
movable or immovable property, and related property rights, such as leases, mortgages, liens, and
pledges”.

263 ASTEDP, ft.16:” Where an asset lacks the characteristics of an investment, that asset is not an
investment regardless of the form it may take. The characteristics of an investment include the
commitment of capital, the expectation of gain or profit, or the assumption of risk.”
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%% Joseph D’ Angostino, Rescuing International Investment Arbitration: Introducing Derivative

Actions, Class Actions and Compulsory Joinder, 98(1) VIRGINIAL REV 177, 188 (2012).

2% Decision on Jurisdiction, Lanco International Inc v The Argentine Republic, ICSID Case, No
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772 ASTEP, Art. 9.14:” Subject to prior notification and consultation, a Party may deny the benefits of
this Chapter to an investor of the other Party that is an enterprise of such Party and to investments of
such an investor where the Party establishes that the enterprise is owned or controlled by persons of a
non-Party, or of the denying Party, and has no substantive business operations in the territory of the
other Party”.
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