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' Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance, adopted
on 28 November 1979, BISD 26S/210 (1980). Also see Michael J. Treblicock & Robert Howse, The
Regulation of International Trade, 2d. 53-54(1999).

PP AT ELI ALY Y F4ed 2 & o 310 ¢ ‘Japan’s Chief Negotiator, In Interview,
Dlscusses GATT Round Endgame’, in Inside U.S. Trade, 24 December 1993, p.7.

? See Treibilcock and Howse, supra note 1 at 69.
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5 John H. Jackson, William J. Davey, and Alan O. Sykes, Jr., LEGAL PROBLEMS OF INTERNATIONAL
ECONOMIC RELATIONS: CASES, MATERIALS, AND TEXT 4d. 289 (2002).

% Matthias Oesch, STANDARDS OF REVIEW IN WTO DISPUTE RESOLUTION 13-14 (2003).
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" DSU % 3.2 i£2 & = % :The dispute settlement system of the WTO is a central element in providing
security and predictability to the multilateral trading system. The Members recognize that it serves to
preserve the rights and obligations of Members under the covered agreements, and to clarify the
existing provisions of those agreements in accordance with customary rules of interpretation of public
international law. Recommendations and rulings of the DSB cannot add to or diminish the rights and
obligations provided in the covered agreements.

% 11 #52. /o ¥ % : The function of panels is to assist the DSB in discharging its responsibilities under
this Understanding and the covered agreements. Accordingly, a panel should make an objective
assessment of the matter before it, including an objective assessment of the facts of the case and the
applicability of and conformity with the relevant covered agreements, and make such other findings as
will assist the DSB in making the recommendations or in giving the rulings provided for in the covered
agreements. Panels should consult regularly with the parties to the dispute and give them adequate
opportunity to develop a mutually satisfactory solution.
¥ Steven P. Croley and John H. Jackson, WTO Dispute Procedures, Standard of Review, and Deference
to National Governments, Vol. 90:193 American Journal of International Law, 195 (1996).
° Id. John H. Jackson, THE WORLD TRADE ORGANIZATION: CONSTITUTION AND JURISPRUDENCE 91
(Chatham House Papers)(1998).
Op 2 43459 2 248 o Oxford University Press eds., The New Oxford Dictionary of English,
Clarendon Press (1998).2 & < 4 :

“(of a person or their judgment) not influenced by personal feelings or opinions in considering and
representing facts.” ¥ *t » & < 3 & (Gerard M. Dalgish ed., Webster’s Dictionary of American
English, Random House (1997)) 2. & & % “not influenced by personal feelings or prejudices.”
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A BLi-Bur2 vV aiaE
interpretation ) » A A2 fSETE T B F A L AR o

BEAR R RRE Y 17.6()5% DSU § 32 152 L |
R R TR () IR R 2R (the customary rules of interpretation of
public international law ) % f% 8 & %8 WTO #% _ (covered agreements ) » & | % B
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B See Croley and Jackson, supra note 7, at 194
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16 B :::n :

In examining the matter referred to in paragraph 5:

(1) e

(i1) the panel shall interpret the relevant provisions of the Agreement in accordance with
customary rules of interpretation of public international law. Where the panel finds that a
relevant provision of the Agreement admits of more than one permissible interpretation, the
panel shall find the authorities' measure to be in conformity with the Agreement if it rests
upon one of those permissible interpretations.

17 Appellate Body Report, UNITED STATES — ANTI-DUMPING MEASURES ON CERTAIN

HOT-ROLLED STEEL PRODUCTS FROM JAPAN, WT/DS184/AB/R, adopted on 24 July 2001.
'® Done at Vienna, 23 May 1969, 1155 United Nations Treaty Series 331 (1980); 8 International Legal
Materials 679.



b 2 R R VR D BB R 2 T ARG TS 17.6() i “rit
2T g AR

(Z) F Mm% 176302 H @ b it DSU R 2 B %

R AR S 17.6(H) A @ B R Ly FY 0 i
DSU % 1.2 i DSU "4 2 2 446 » F 412 25 17.6(0) 1 Bt - T a2
2R vh e3P 42 B | (special or additional rules and procedures) > ¥ DSU 2_ 4 %
2 (lexspecialis) o F]pt » F F 41 2% 17.6(i1)1% &2 DSU % 3.2 ik 47 F
o Hokd dg B DSU % 320 - & TER-BSHE 7 o L bR
DSU #pRliE~ 2k VAL 2% 17.6(H)ERF S A7 LBl 2 0 0% 2 2 » £ =812,448
WFEF L B AN F AR NP RRAE T B —F
AT E 17.6 1% 5 F 3 4 K2 PlE- #H3E3RRIRF—DSU 2 4p b R4

R R N - RERVE -
S F O RN 17.6(10) FEALFE R B A 2 K 5k
*

R R o AR SR Pru EF ()AL R
NER A E MR AR A R AL e T E AL 2 B4 0 F 4t

— ~  WTO ¥ F ML digz 2 9 1

% DSU % 17.6 (42> P33 mp s T i v 2 3 B85
Pl 2 kgl e N E 0 AR A GRS A iR 2l
SR I B E AR R 176005 2 R L R AR
M A FIEWTO § B F M4 L F MM L L BR LT R- 7 3 R
oA AR RIS HON IR M R B S PR E A N 17.6(10) 1F 2 12

%" See supra notel6, at paras.57-62. “We turn now to Article 17.6(ii) of the Anti-Dumping Agreement.
The first sentence of Article 17.6(ii), echoing closely Article 3.2 of the DSU, states that panels "shall"
interpret the provisions of the Anti-Dumping Agreement "in accordance with customary rules of
interpretation of public international law."  Such customary rules are embodied in Articles 31 and 32
of the Vienna Convention on the Law of Treaties ("Vienna Convention").”

% See U.S.-Hot Rolled Steel from Japan, supra note 16, at para.62
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“A appeal shall be limited to issues of law covered in the panel report and legal interpretations
developed by the panel.”
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Bae PIEXZESHEGFEZE - H R 5 “..apermissible interpretation is one which is found to be
appropriate after application of the pertinent rules of the Vienna Convention. .... We cannot, of course,
examine here which provisions of the Anti-Dumping Agreement do admit of more than one

"permissible interpretation”. Those interpretive questions can only be addressed within the context of
particular disputes, involving particular provisions of the Anti-Dumping Agreement invoked in
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e

particular claims, and after application of the rules of treaty interpretation in Articles 31 and 32 of the
Vienna Convention.”

7 < %t Article 31 (general rule of interpretation)

(1) A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to
the terms of the treaty in their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connexion with the
conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the conclusion of the
treaty and accepted by the other parties as an instrument related to the treaty.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement of the
parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties so intended.
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B me % ! Article 32 (Supplementary means of interpretation)

Recourse may be had to supplementary means of interpretation, including the preparatory work of the
treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the
application of article 31, or to determine the meaning when the interpretation according to article 31:
(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.

» Michael Lennard, Navigating by the Stars: Interpreting the WTO Agreements, 5(1) Journal of
International Economic Law 17, 20-22 (2002).

0 g asEi - A - BRI 19

31 See Lennard, supra note 28, at 22-24.; also Anthony Aust, MODERN TREATY LAW AND PRACTICE
187-88 (Cambridge University Press) (2000).

32 Appellate Body Report, Japan—Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R,
WT/DS11/AB/R, adopted 1 Nov. 1996. &~ % :

“the treaty’s object and purpose is to be referred to in determining the meaning of the terms of the
treaty, and not as an independent basis for interpretation.”
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interpretation ) » * gz G F VAL 2% 17.6(i0)1E 5 ’ér_’ﬁ g BRSOt X ESRS
ﬁoif’awno.wiﬁﬂ,J%%ﬁﬁg%ﬁr4zwpﬁJwﬁraw
AEEAWEE 2 MRl SR Y ¢ 2T e S F A AE Y (32 A

3 See Oesch, supra note 6, at 94.

** See Aust, supra note 30, at 200-201. "4 iR | 7L MY RENZE D HEREYREY
R T 2 iz 2z - o

Pou TER—TH R R P A AR 3 WL B R R
DM - FRA 4 a2 B % o Appellate Body Report, United States—Standards for Reformulated and
Conventional Gasoline, WT/DS2/AB/R, adopted on 20 May 1996, at 21.
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idem) P 15 F R E s AE T HULIPRARRTL R ERAF R
gpigen g T p g R EEe ke mooF O IRGEg Roiae

3
AR B A “‘K%Jﬁ*ﬁﬁﬂ'#ﬁiféﬁ@&ﬁfﬁwiiﬁ 17.6(ii)

Wi

E=y

FEWTO 2. 2 3@ 3 o R F HH R EE 17.6(0)FH ~ SRiEY 2 &> L2
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% See Oesch, supra note 6, at 94.

37 See Lennard, supra note 28, at 58-59.

* 1d. at 27 29, 83; see also Aust, supra note 30, at 187-88.
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Wy hkA g A AEL WL (T E37% 32 ) (DeNovoReview) » izt i X2 2121
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2% f*ﬁ*fi%ﬁ” CENMNEEN T e ERE LR (WHE) R AP RT e F 2o
Al ; ;% %32 | (Total Deference Review ) » T2 e a2 2 $32 + WE L5582 %48 > 2 84 »
FER ?%ﬂ’ A ELEENE LR AR TSN (TR M 2 33 % o See Oesch,
supra note 6, at 15. Also Antonin Scalia, Judicial Deference to Administrative Interpretations of Law,

1989 Duke L.J. 511, 520-21.
B LV N R
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17.6(i))i% %2 DSU % 11 x> 4 AR 2 @ A3 2R L F @™ &y
3 TR R P2 R T i E R AR E 17.6(10)
iFg ﬁV‘Hﬁaﬁw%ﬁ% L&t BT R R PR 2 BT
LA LAr A REY L3RR REFAAFRRE W R kg
Mo i o Fwﬁ%a%Ymmmﬁi%ﬁ%%ﬁ%ﬁ%iﬁiﬁéiﬁﬁﬁ
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I PR
(Z) WMRF2ZBLBREEATFEZ AR Y
wgﬁ*%m Figats ey 1 mﬁWHEUL%%E&*ﬁ*%%JL
L I NI Eo S SRR £ & RS fzﬁ*#ﬁuuréﬁ—wﬁﬁﬁéﬂ%
WEALITE e B T2 Y 2 R E A AR g F D i‘xﬁ:%‘&ﬁ”’ﬁ
. ZI - S AR L DA L_ﬁ*%$plll7fﬁﬁfﬁrix\%$"’lé’ Big
FEAARI R RHEH LT EF R EE A ARF MG ST R
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(consistency ) ~ % %+ (security) ¥ ¥ 38 0|{+ (predictability ) ¢ » *¢7 + 254
Wt ERERRER L L - RS- T d N F AR RS 17.6(1) i &

\\a

ek

P e TEgM—iF# 5%, ¢ (EC—Hormones) » %% #hix 11 o

P ARG

“... The Members recognize that it serves to preserve the rights and obligations of Members under the
covered agreements, and to clarify the existing provisions of those agreements in accordance with
customary rules of interpretation of public international law. Recommendations and rulings of the DSB
cannot add to or diminish the rights and obligations provided in the covered agreements.”

“ DSU % 3.2 s B < £ =244 & (Dispute Settlement System ) 2_ % 5 T &3t a8 4 bt R 1‘]%
22X FBATARRME - R 5

“The dispute settlement system of the WTO is a central element in providing security and predictability
to the multilateral trading system.”
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LRz FREFGF R F R TE 17.6(1)0F 7 A
HEIE LR o LR R R S S o H’%?‘fi—?ﬁ%ﬁ’ﬁ;
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FRLY > 23 H o T 0 F AR RS 17.6(0)1E F v R F P
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BRI Pl dd o @@ Rp 2 04 - THE - R FRET
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# Claus-Dieter Ehlermann, Reflections on the Appellate Body of the WTO, ASIL Proceedings 80
(2003).

4 John H. Jackson, The WTO “Constitution” and Proposed Reform: Seven “Mantras” Revised, 4(1)
Journal of International Economic Law(JIEL) 67 and 72 (2001).

47 See Ehlermann, supra note 44, at 82.
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(- ) Chevron Case 2. 5T ¥ &

AR > 2FRER AR ® Chevron R BIPF > Ti{7 - P en “'?‘E. o H L
’3*%?"@"%@@16 (2@ $ L TLRLIPmi 7GR &
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ZIRFEFF ALY FARGABH LT T £2EH ) (reasonable
interpretation) & ;23 o B EEFRInG (TR M S S AEE . T £ Bk
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* Daniel K. Tarullo, The Hidden Cost of international Dispute Settlement: WTO Review of Domestic
Anti-dumping Decisions, 34 Law & Policy in International Business. 109 , 109 and 152.

* Donald McRea, The WTO in International Law: Tradition continued or New Frontier? 3(1) Journal
of International Economic Law 27, 29 (2002).

59" Chevron U.S.A., Inc. v. National Resources Defense Council, Inc., 467 U.S. 837 (1984).
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> 1d. at 843 note.11
32 See Croley and Jackson, supra note 8, at 205-06.
33 See Croley and Jackson, supra note 8, at 207. # Chevron— % ¥ & B 2 i B A T2 B2 5
“Judges ... are not part of either political branch of Government. Courts must, in some cases, reconcile
gfmpeting political interests, but not on the basis of the judges’ personal policy preference....”

Id. at 207.
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> Id. at 209.

> Robert Howse and Kalypso Nicolaidis, Legitimacy through ““Higher Law”? Why Constitutional zing
the WTO is a Step Too Far, in Thomas Cottier and Petros C. Mavroidis (eds.), THE ROLE OF THE JUDGE
IN INTERNATIONAL TRADE REGULATION— EXPERIENCE AND LESSONS FOR THE WTO, World Trade
Forum Vol.4, 317-19 (The University of Michigan Press) (2003)
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37 See Croley and Jackson, supra note 8, at 213.

¥ See Oesch, supra note 6, at 41.

% William J. Davey, Has the WTO Dispute Settlement System Exceeded Its Authority? A Consideration
of Deference Shown by the System to Member Government Decisions and its Use of Issue-Avoidance
Techniques, in in Thomas Cottier and Petros C. Mavroidis (eds.), THE ROLE OF THE JUDGE IN
INTERNATIONAL TRADE REGULATION— EXPERIENCE AND LESSONS FOR THE WTO, World Trade Forum
Vol.4, 58-72 (The University of Michigan Press) (2003)
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5 D.J. Harris, CASES AND MATERIALS ON INTERNATIONAL LAW 106-108 (5™. ed. Sweet &
Maxwell)(1998)

o1 1d. See also John H. Jackson, Sovereignty-Modern: A New Approach to an Outdated Concept, Vol.
97 American Journal of International Law, 782-783 (2003).
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