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! UNITED NATIONS, United Nations Conference on Trade and Development-World Investment Report
1996, 4, available at http://unctad.org/en/Docs/wir1996_en.pdf (last visited July 6, 2015).
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Vo2 gt PERFREEE B 2 AR R0 LV Arin® 1970 E AR I oA s (vh e

2 ISDS g4 - tp 2 ? ¥ AL EAR T Y[R QR LB B BT AR
FF2E B9 FA > WARERTALRFT ML LH o+ 1965 £ 37 18
Para 22 BRRART ISR SR IBEL PR RS A Y g o | Bt
Z@ > ISDS # 5 ez o § B AT P BlAeO R A B 3 RS e
FANR AREF LFRAUPERT D RF-REFRALE ¥ KA ER

FRA PR ER T FEER RPN P2 R SV 88T
Pa REAEF o I AR FA BT ERN P2 4 20 F £ Mo mE
&ﬁﬁ@@@/i@@ﬁ?%@}ﬁ%&?ﬁﬁ@’& A PRI R

£

EE AT 0 - 22 R AR R R R (I ER) 2R FTF A

=3

TE A v A FFERLF AT R ARER ﬁ%%pﬂhﬁi@ #*

® Kenneth J. Vandevelde, A Brief History of International Investment Agreement, 12 U. C. DAVIS
JOURNAL OF INTERNATIONAL LAW AND PoOLICY, 161 -167 (2005).
T 4am e o ICSID FHT REFEHLF LR AN AL < F2F 228 bl
Mi®m=~ o F 37> 20084aE 20 .
® Kenneth J. Vandevelde, Supra note 6.
° Agreement on economic co-operation between the Government of the Kingdom of the Netherlands
and the Government of the Republic of Kenya, art.11:” The Contracting Party in the territory of which
a national of the other Contracting Party makes or intends to make an investment, shall give
sympathetic consideration to a request on the part of such national to submit for conciliation or
arbitration, to the Centre established by the Convention of Washington of 18 March 1965, any dispute
that may arise in connection with the investment.”
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Mot 3 1980 & % > ISDS if4r e & 5 KT T2 & 4 ISDS if A%
BT AR PR R L F] R TR LR R A
ARET - S EEA > BT LR 00 ISDS A RIT A L k2 R L
R ER TR REL TR RS- BAAEE 0 p 20X & PBLH
BkL F 3 MFERE > KT HERRIE #H - PP RE - ISDS 7~ 2 =

FAEFF R A WEREfI21 L o 1345 OECD sy » 1 £

PILIT TR B i 93%35# 3 ISDS ifi Mo
S CHF AL A RISDS £ R g

BTt ey ISDS AP 2 RS R ERF HFES > 580 5l 73t
CEFOEERT R L E e TR ISDS iFA  EFRER TS p AR
HE % 5 ISDS E AN F o & 4B iR 0 40 1094 £ £ 4 d T 3 2 2 (NAFTA)
¥ 1L £ 2 P iH e B3 oe NAFTA 2 % Adm § %2 5o @ i 9f
B A R RRE S B TR YRS A R TR

BT A ERE R ES M2 ISDS & & KA -

RIPR4LF 15 T~ ISDS 414 > % f]*u ISDS 42 5 k # :% %2 (primary issues )
FoATARE 0 2 45 E W e P 44 (consent to arbitration ) ~ ISDS i * 4= (the scope
of ISDS) 1 % %x‘;n* Vi 20 ® 8- 2 L] (arbitral forums available to
investors ) % ; I 3% uf JL A ZRAE Y vh 2. =X & 2242 (secondary issues) ‘¢t o 4oz

§& % 3¢ (fork-in-the-road ) 2 2 ik i & i% A% (no-U-turn )~ #4572 23§ * (applicable

% 1SDS — what’s going on?, MARIETJE SCHAAKE, Nov. 19, 2014, available at
http://www.marietjeschaake.eu/2014/11/isds-whats-going-on/ (last visited July 8, 2015).

1 OECD, Investor-State Dispute Settlement Public Consultation, at 8, available at
http://www.oecd.org/investment/internationalinvestmentagreements/50291642.pdf (last visited July 8,
2015).
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substantive law ) ~ # 3% 4 2 3% i (appointment of arbitrators ) -~ £ 7 $% /i-42 &
(frivolous claims and preliminary objections ) ~ Er;aféf# ( provisional measures ) ~

& & % 12 (consolidation of claims )~ B 7t 2 f2 fE 422 & ¢ (the role of States
in the interpretative process )% #f i #4 #5-4 2 H & 4 pa i 2 *14(the limitation of
remedies available to the claimants and others ) % » i 2L  » ISDS #4123

PREFRE G TR D G SRS ARE FRERLR O TR ARE
—g CHF G B B RIPE LA L o kA 2T gk it ISDS 48 4 A #GR AL

EHT RN FRETAE
(- ) T F 3 ®$ (consent to arbitration)

BEE R G- B[ p IR [ FR S A#HZ TR gy
TARSRAEAT R L B R W TR RARA R T2 R

|SDS % lﬁf"%@x ;}}\Fl 1’%{‘:‘ I_i ’311 {_I/\“—l' f\'J’\iﬁai’ m

4 ¢ 13.
7)(\ :

St

FAXFHTAR

I

1. FEHRFTEE? [P35
(1) Przz & (explicit consent)

Fo R RN GARFRE AT R R b 2011 & fE R
PR B EERTHRES 10 F 5550 YR [E- 59 Rt e H 5

;}»A—«.izlz;;lljij\" I7 Ir}%\.ﬂp i+ is J

12 UNITED NATIONS, Investor-State Dispute Settlement, UNCTAD/DIAE/IA/2013/2, at 30-31,
?Svailable at http://unctad.org/en/PublicationsLibrary/diaeia2013d2_en.pdf (last visited July 8, 2015).

Id. at 31-34.
4 Agreement between the Government of the Slovak Republic and the Government of the Republic of
Kenya for the Promotion and Reciprocal Protection of Investments, art 10:” Disputes between an
Investor and a Contracting Party[...] 5. Each Contracting Party hereby gives its unconditional consent
to the submission of a dispute between it and an investor of the other Contracting Party to arbitration in
accordance with this Article.” (Emphasis added).
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(2) *£ 7 2 F & (inexplicit consent)

IR A K T TPHYFZRAPRATFRFIL EF?P E IR LZ DLW

F PR 401099 BB L TR 05 28 PR [¥4 E

A AR RN T FE TR AR PGEd FE AR TERB L 2 fEL K
FHRETHBRABHE e 1

FARERFTHERES L ARE IR A RKRFPRAPFRL > e
1998 & st 2 o FER TR LS B HFERTL I [FF 92 - 2 RFH

% ICSID 3% &1 @ 4 pF > = 5 53 gt 13@'];};’1?—%?\;%":1‘\1 30 p p e ICSID 12

?,\E

%\iﬂj;“%\»ﬁiﬂ}’?ﬁOJﬁﬁﬂé**ﬁ.iﬁw; s = R F A F ICSID Az

BRATEORLT O REH A RS L PR X F B0 EE R

VORISR AR LG F R
(4) g @ * kL

A FERE NP AREF P N2 LR 4 1999 # [Pt

E WREFHETHLY 12 BT "SRR R A S LE ST R

15 Agreement between the Government of the Republic of Chile and the Government of the Republic

of Indonesia on the Reciprocal Promotion and Protection of Investments, art 9.2:” If these consultations

and negotiations do not result in a solution within four months from the date of a written notifications

for settlement, the investor may submit the dispute either:......".

16 Agreement between the Government of Australia and the Government of the Republic of Lithuania

on the Promotion and Protection of Investments, art 13:”the other Party shall consent in writing to the

submission of the dispute to the Centre within thirty days of receiving such a request from the investor

[..]”

7" Agreement between the Government of Argentine Republic and the Government of New Zealand

for the Promotion and Reciprocal Protection of Investments, art.12:” In the case of international

arbitration, unless the parties to the dispute agree otherwise, the dispute shall be submitted

to either: (a) The International Centre for the Settlement of Investment Disputes (ICSID) [...] or,

(b) If both parties to the dispute agree, arbitration under the Arbitration Rules of the United Nations
10



ICSID # #2280 &% UNCITRAL # #5133 /@ 48 o F]pt > A fhagd
T ORTE NG R T RGBSR PR A R
2Rt - PR ARETATEEN R BFAART AR ZRLFT LI HES
GFRFZARARE EIpE o a ARWE D AT S PHT RREB Y 17 5
FAFPEITR N R TaLHBERLT o @R T IR

FIFAME W s 175 5% 398> TR AgR NG o
WHEFLLARTARIAMBA PR 2 2 R 2 570 A TR ARHE LR

FARLVF CHOFE S BRRAF ARE L PHFT AR R 255

2. BEDEREZE

RFERHE? 7o AP ROTRE RAPYLF ok RRFTH SRR
LT £ 18
(1) F AP (consultation) # 47 (negotiation) > }* — 2R € 2 P 1

AR R ES AT R LRBAT S a A F e BRAANHE R L A
Tl HER PN EE-FEYPFE (EF 533268 ) Pa2EER

N HfRA T R TR R R

(2) & RABL BRI 3 FRP 2 [TRFCRESE 0 RE ARG LGS
We o LEFRIKFTAZEES Sk F LI RFEELY R RART AT
FCRAARR ek il F - THF P RS BARFIZAER RS LERFT AR
MR DA RAAER SR B BT AR MR 2T o F LT

FCICAL R 6 A - XFAEWE Aok Ay 2T AR A

Commission on International Trade Law, as then in force. (4) Paragraph (3) of this Article shall not
constitute, by itself, the consent of the Contracting Party required in Article 25(1) of the [ICSID]
Convention [...].” (Emphasis added).”

BomAat s RERTREEY B 0 F 13113202013 & 7 0 o
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CLEER SRS e R R R LS

(3) = g.i%4x (fork-in-the-road clause) » % $ 7+ E#H - Lz
(PR ERRPN AR SR ER AL ) ) L pE & Lz
PEIR '\m%}ﬁg o R FLIE A NP AW IR A&i}}le S A e YR

e m EREEF - RFA o

2012 & % B Model BIT # 25.1 #5232 [ & 4 9 I & i~ 45 2350 2
f@ﬁ TR AEMAR T o - RTAF S E R R LT
FICERTY GRS ARMLT A GBI AL B B RE
7 #F4€ » b4 & Railroad Development Corporation v. Guatemala — % # » 3 F
ARpY 2B 2R A 4 AR (DR-CAFTA) g 440 2 # R ein s 24K
FA AW SR EF R R AT R - HIRRTIRR EEE LR 2
Fo A ERLFRMAF IR DI ZFRT > W R 7 S FERE RE R RS
2w e & 2 iE o g ¢ £ (precise compliance ) » 4o HpAt E A d A B
( North America Free Trade Agreement » ™ f§ #- NAFTA) T 3% 5 # % it > 4437
FENETAALRERA PR L DRFES ¢ SR T LALF L ERfRA
PRLPFTEFRA T AU RNT > HIRTEFAE R KT
B P e R AT A B R R AR T R R 2 L R
10 B E_ > 4 2004 # 4c £ < Model BIT % 26,5 i %52 1 [2 4 & & i it

FI~3 B2 ER S P B3 N ARy 282 kAL & P

(= ) ISDS i * # & (the scope of ISDS)

192012 US Model BIT, art. 25.1:” Each Party consents to the submission of a claim to arbitration
under this Section in accordance with this Treaty.”.
% Canada 2004 Model BIT, art. 26.5:” Failure to meet any of the conditions precedent provided for in
paragraphs 1 through 3 shall nullify the consent of the Parties given in Article 28 (Consent to
Avrbitration).”
21 UNITED NATIONS, supra note 12, at 35-36.
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T

R
7 3 -

-~

3

WA E-H2 By BEB A AR ISDS WA B F ISDS

w42 7 5gp) 1 (predictability) %% o

L -RISDS ¥ W2 P ik

F_L

PREFTEREY R GRET AR 222 g ISDS A2 2 £ HuE Al

F R4 #r3 £ (all disputes) % v #3214 ISDS # 4% > 2 § #HL=

ﬁ»

J?]%%a?b#‘ g&ﬁ;ﬁ SN TE A RPN 2
(1) [ <=4 (all disputes)

PR TR RET G ISDS # 2 LR R g R o
SAFRFTERBN A IRTEL L L HIOTRFLA ISDS B H - 4o
2000 ¢ R LG p A F B PN 130 B TR T F 46 B QR
BEOEAEL P TF A BTN L BRI RISV RGP Lo B AR

JETE T
e

T 3 ISDS #& A i * » F|H F A [ A 4 |2 & =5 (“arising out” of
investment) ; 223 F [ & 2 £ =3 (“with respect to” an investment ) ; [ & ¢ |

FFF 2. £ =3 (Uconcerning” an investment ) ; £ 3 3[40 B |2 £ =3 (related to”

\\“'

an investment.) > # &2 F @ * 3 &

kAR AR FERAR O S
P F LR

(2) EFHFTHETLPF

A 4

=

# ] g MR R F A R AR A BEF KT

=
35

22 UNITED NATIONS, supra note 12, at 37-38.
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T2 7 A w’q‘ ISDS # #-4-2009 £ &P R g W p d F 5 2 2% 10.21.1
ﬁm%%if*é%A‘ﬁ;%w%ﬁW%ii%iﬁ?i&%ﬁ 35
FOHRFT A G A AT o] ISDS ALY o p - A SR

R I N S B L L &Y C Ry SO

(3) 7IEF T
MARFTEH IR HEEE G 27235 7By A WEF FLu0

FF AT I A ISDS B gz Ao gt - g N BRI A
HESOGRET 2T @ PRREE > 402009 £ 4 £ X 2L FiER

TH 2 ITIBFETRTET R LEE L AT LR
AT L ISDS i * FRAIRE 0 WA T A W P ARG A
%o 402000 EHCL G RS g AAWERRTIREY 83 i P g nF
L2 el Ry S W BT Wy R AR Tk L6 g

B> 7 AT A 6 B A ER RS > 4 ISDS # $ .
(4) EERFHEL RFRAIRFFT

WEPRET T A LA R R FF o H ISDS i * oA P

HEFHLABEF 280 R R @ LB R P £

2 Comprehensive Economic Partnership Agreement between the Republic of Korea and the Republic
of India, art.10.21.1:”...... This Article shall apply to disputes between a Party and an investor of the
other Party concerning an alleged breach of an obligation of the former Party under this Chapter,
which causes loss or damage to the investor or its investments.”.

2 Canada-Jordan BIT, art. 22:”An investor of a Party may submit to arbitration under this Section a
claim that the other Party has breached an obligation under Articles 2 to 5, paragraph 6 (1), paragraph 6
(2), Articles 7 to 10 and Articles 12 tol8, and that the investor has incurred loss or damage by reason of,
or arising out of, that breach.”.

 Mauritius-Swaziland BIT, art. 8.3:“If a dispute involving the amount of compensation resulting
from expropriation, nationalisation, or other measures having effect equivalent to nationalisation
or expropriation, mentioned in Article 6 cannot be settled within six months after resort to negotiation
as specified in

paragraph (1) of this Article by the investor concerned, it may be submitted to an international arbitral
tribunal established by both parties.”
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PHBEFTAGAFA ST T ISDS W o gt - RF A0 i

B 2R 0 5 ISDS = T gL g 2R Y

2. m# |SDS£’# %@7 KT%C ,,+ﬂ}’\

%

A 4

~>m

T%igsg—— ‘H: B # “]T%tu—pﬂ}/\ Q«FM ISDS z_: ’}}%]ﬁ s 14RO ‘FIQ

(1) #H AL/ 2P

- FRP REEFHR R ZBFRETE TR A ENNM SR AR
PR A RN E G ,zrgs;mg—g,* RFF @ T AR
TR A L AP ISDS iz i * o 402009 & 4 B H Model BIT % 9.4 ix 28
TRETAFIFANRZFTALN RN RSB RARP 2 REF A 7 B
R T L 22 o (International Centre for Settlement of Investment
Disputes » = f§ £ ICSID) & iz i H 8 B 0 U848 (7 @ 4% o ¥ - iR3EsT
RAEAF IR R 5 0 R #r‘?aji*#rafa’i IR e * ISDS

A2 MR, 4r 2009 E L B £ BER TR Y 2l ERTPr A% 2

% art. 15.15:” [....] (a) the claimant, on its own behalf, may submit to arbitration under this Section a
claim: (i) that the respondent has breached (A) an obligation under Section B, (B) an investment
authorization, or (C) an investment agreement; and (ii) that the claimant has incurred loss or damage by
reason of, or arising out of, that breach”.

7 UNITED NATIONS, supra note 12, at 38-41.

% Turkey Model BIT, art. 9.4:” The disputes, related to the property and real rights upon the real
estates [sic] are totally under the jurisdiction of the Turkish courts and therefore shall not be submitted
to jurisdiction of the International Center for Settlement of Investment Disputes (ICSID) or any other
international dispute settlement mechanism.”.

2 Agreement of the Government of Canada and the Government of Jordan on the Promotion and the
Promotion of Investments, art. 21:” Limitation of Claims with Respect to Financial Institutions With
respect to: (a) financial institution of a Party; and (b) investors of a Party, and investments of such
investors, in financial institutions in the other Party’s territory, this Section [on ISDS] applies only in
respect of claims that the other Party has breached an obligation under Articles 13 [“Expropriation”],
14 [*“Transfers”], or 18 [“Denial of Benefits”].” (Emphasis added).”
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FORMEEFTHELY ¢HA LR RTRELT Fp 14 (regulatory

autonomy ) @ d FIP i Fu g §F2 AR ’:}zﬂf ISDS £ 2 i * » 4 2009 #

.

* ISDS # # ra it £ < FFE AT 22 et (acquisitions) OB 2

CEERERY & NN R UK. i%ﬂﬁzwﬂﬂ’%%ufﬁ%ﬁ%ﬁ

i

LB AR RARGTF M2 AT - YL RT M A

SAABE L RN 5 2007 &5 K G T R Ry

B RIALR R T BRI B R ok 2 i * ISDS 4 %

2

r =

Fa R A GBI 7 ISDS AL £ AETA - 2 R F L P

7 W2 B (state-state)) & =8 254 T35 2 RE P 728 4 24

WRFT L B FPFLAR S ¢ HRE TR FRE 22 £

REWLNE AT BERABER S

)T J (pre-establishment ) %42z vf

sk M e EERT B AT 2 EETE LA T L

dRRAE KA KA PRERT R R HAT AR BRT I

O PRERI T AR 2T RS U iRE s REE LS Fg A e r

AR RARTRY T RER LR e 3NA R TR RS

[k =% @i+ ISDS» 402004 £p A a8 pd ¥4 2 2008

% Malaysia-Pakistan Closer Economic Partnership Agreement, art.98.13:” This Article [on 1SDS] shall

not apply to any dispute arising between a Party and an investor of the other Party on any right or

privileges conferred or created by Article 89 [National Treatment] and 92 [Performance

Requirements].”

%1 Japan-Mexico Free Trade Agreement, art. 95:” Without prejudice to the applicability or non-
16
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EnEABBRELAd TP BRI (R HREE @

Fr gt “,f Hig * ISDS -
(4) pracdp T (limitation periods)

THE S AR TR AT ISDS Faine § R L R P kAl
SPER B GR T A B R T @A s A MEF ARHE AT A4
Bapde B PR TR PAER AP H B & e fgr b R A
TV oz Ae B F Ao R ABT BRGNP Y 0 p P4

¥ *U4) ISDS iE A * 2 pEaHp PG 3 & 5 3K
/”\EIJ;SEM&?"H&*’?/'i@ﬂ PoERACFAT R L R T 3 0 A

AP P E 2 A BN R

fﬁ’ﬂ,_{_fié‘f”{"‘%") SR T L ISDSAE * d Bl AR T2 Ap B 0E 2% ¢h - ISDS
FRIAA -MAaAdnperdb s e B I RUunE R § " i 4

PR 2 WA R PR A% 2 f29 0 $ISDS 2 if 7

FARE AT

) WFH T AT 2 # 3t 2 R (arbitral forums available to investors )

RFH T FI T 7 01 ISDS B #3358 2 4 LR E - L

BORT ZE T Rp FHTEFTIDISDS ¥ 2 i~ P 0 3 T AT

iE’#

2 PR S RRIET A R Y AR P o M e TRTRE G 20 K

7+ 2% ) (ASEAN Comprehensive Investment Agreement) » H # 3% 1} ISDS #

applicability of the dispute settlement provisions of this Section or of Chapter 15 to other actions taken
by a Party pursuant to Article 169, a decision by a Party to prohibit or restrict the acquisition of an
investment in its Area by an investor of the other Party, or its investment, pursuant to that Article shall
not be subject to such provisions.”.

% Canada-Colombia Free Trade Agreement, annex 837:” A decision by Canada under the Investment
Canada Act, with respect to whether or not to permit an acquisition that is subject to review; A decision
by a Party to prohibit or restrict the acquisition of an investment in its territory by an investor of the
other Party pursuant to Article 2202 (National Security Exceptions).”

% UNITED NATIONS, supra note 12, at 38-49.
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FHEZ G QP L 2 FRAPE e (7500E e 2.1CSID ; 3.CSID i 4 #8541
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BEARLF R A ISDS B #8548 2 (% Pl LM IR B A ISDS
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FAZEE I RS NS Lﬁ:,%‘« ; 2UNCITRAL # $45.p] ; 3% 5 F # #¢
For2 @Ay L ACE BB ¢ #1 (Arbitration Institute of the Stockholm
Chamber of Commerce, SCC) -~ M™% ¢ ®*% #* #* = (The International Court of
Arbitration of International Chamber of Commerce, ICC) ~ 43t F ™% # $£4.1% (The
London Court of International Arbitration, LCIA) M % £ %8 /R HF ¢ o 5 o
He x 2 ICSID # # A f= UNCITRAL i 2% 20 g 3 38 §_ 5§ 4% 18 * —‘ﬁ » 135
TART I EFE R PR £7 2014 B R LG 608 i ¢ drl WELFL
ki, AP 4 347 2 REEET L AR o (ICSID) 44 > 169 & 5 &
BE%F L4 R 620 (UNCITRAL)» ¢ FRFH 3 1 WL 8 #5974 %

413 850 o

B 2-1 ISDS @ 4 % % & # 1t |

% |d, at 38-49.
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1. fRAR7E L RRXFRFT L2 5 (Convention on the Settlement of

Investment Disputes between States and Nationals of Other States ) @ %

¥ &% BIA 2 FTA (FFER) SRTFTHIZARZF,ATE2FR P BRI |
61> K97 & 12 7 -
% f gtz ek 5 ICSID ¥ 5 — 2 ICSID %f+c 4P| (1SDS Additional Facility Rules) » €_d ICSID {7 5

BE LG R R L L B EER NP LSRR PRERA > F R ARSHK
?‘f*‘* WH? 5 - 32|CSID 2 9% R ¥ 4% ICSID 22 3R] » gt fAF =™ ICSID & %

— X A A F ST ICSID i 4e i FI2LR] 2 ICSID @ 2RI 2 F i e v ST ER 2 L0

ICSID *i e #8472 ™ 42877 g * ICSID 2 #igsd 425% (annulment procedure ) ; 15F&~ > H
Hgre AR e 2 Fp RN R TR0 B KRR FE?]W‘%"J%

ICSID 25 & L5 2 g% Lxho At 5 > ICSID 4  JISRRI BB E RN E T 524 | g [l
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AAE e

2. fArcfepdre R (Administrative and Financial Regulations) @ & {7 5z ¢
RN fEE R RSP FIE o

3. ¥ i fEfo® #4224 (Rules of Procedure for the Institution of
Conciliation and Arbitration Proceedings ) ( Institution Rules ) : ¢ e fE
(L P WA

4. A fzi A HP) (Rules of Procedure for Conciliation Proceedings )
(Conciliation Rules) : 4=} j2 42 5 2 & {7 o

5. #3425 %7 (Rules of Procedure for Arbitration Proceedings )
(Arbitration Rules ): .45 3L 42 B & Fg o2 i8 170 & 45 B 4 e 2 o

TEET AL G R EE L - R R R o
= ~ICSID #* #* 42 K

ICSID # $42ARRAIA 5 8F > £3-56 1 o BRLARMF 1§ 5 # 5

2 AR 2F AP S I THER R 3T 5 - RAEREE S Y 4

FC

s
3

25 R E RS YR LEUERE SR L RAAE L WL FTER
R 28T A et 0 B 8 F A - ARMiEHR 11 TR ICSID 242

ICSID # $ 42 A SR 84T 2 ICSID & ¥ 42 p i 7 41 5
(- ) P RFRE 2B

FORMARAmEALFPE > XFLeRTLENICSID F >33 (B2 2
TREIIT 2 ) RAF G GFR AP FLLEERFRALLL T A FE AP
_;7# F“‘FF 1\ ¢ j_& Piﬁ(%# ’m]g IE%Z}%‘ F‘%/‘v]( %-‘i 1\19’7 E—\!\.‘s
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ICSID 25 % 37 5% 238 e » F T A QPP A A ABFL- &

Bt E S AR RN BB A R 2 4 f RS b

b- Lo Bz LFRBHA AR E KT o ICSID 258 38 i PRE o F
KL tfed EEeis 00 B P b @45 B ICSID FACEE £ AR B ¥ 4 -

2B RICHEAFIAE R ESI AT A IR PR AT E

BEEAE- PR EAE o PR ZICSID 2% 140 YRTBLF F A
T D a2t P -1 52 ERE 2 FHHAAT B ETER K-

S 7 % ICSID 2% § 57 i A RI G E T2 H R ETE f B AR

ICSID =259 2 4 RR ot 3 g 4 B o
Z) RRER (T

1. - 4f2h

(1) 32425 % FFf

ICSID A7) % 20 #% 2 % 21 if & wljede s o0 2 9 WE 0 Lk ) 4

% AR5 D A2RFE A AT (Preliminary Procedural Consultation ) R 2 i 3% e

BRGES RRATA L LB G NN TRILE § N T ]

AL PR FRAF R 3 B RAA TR 22 e

% ¢ 3% (pre-hearing conference ) B] % At fod £ cn& K& @ Ffpea

%" Rules of Procedure for the Institution of Conciliation and Arbitration Proceedings, art. 6.1.

% Convention on the Settlement of Investment Disputes between States and Nationals of Other States
art. 37.2.

% 1d., art. 38.
0 1d., art. 14.
“1d., art.57.

“2 Rules of Procedure for Arbitration Proceedings, art. 20.
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H2 TR hHAREF T- 2 a2 d At AP g R R
e F RN A REAFEAZLEEF D 3R ﬁa@zﬁ YR A E
ﬂf‘f'ﬁg‘ 43 o

(2) 3R

195 ICSID # 0P % 29 iFR T - HARR & 5 3 5 % 72 (the written
procedure) = 3 @54 (the oral procedure) & Fifl o 2 & FILFF ¢ 35 1

=+ 2.¢ 373 (memorial ) 2 % 53 (counter-memorial ) ; & ® % st 5 7 %

“~

LAGECFE AR PRI T AARIF P T S
FERLE S EE YV SR N G FE AN R Pt 2
A 5E¥ R R (submission) % iRz oA Eyed v RY L2 5 B

TR FETMEFT T ORRAEI R ERARA LM E R - Y
W ER Y “i“oéﬁﬁ%ﬁﬁ%£§§i4ﬁiki’&

I I S A NP M I wgg&‘ﬁ/x;wa\égm\'fﬁ&frg?\é&ﬁ%
2. FHEA
(1) @453 (Provisional Measures )

Tl s G4 5 RRRBAEERRTRAMA 7 RERE R
AR - LEE R RE - ICSID i 3R] AIRFE TR B4 F R
@§i4%$v*%%ﬁ$#*"Hﬁﬁmﬁﬁﬁﬂﬁﬁiﬁﬁé%#%

Tl A A T A2 E Ve e LR LY Rk DX RS

“1d., art. 21.

“Id., art. art. 31.1.

“Id., art. 31.3.

“1d., art. 32.

*7Convention on the Settlement of Investment Disputes between States and Nationals of Other States,

supra note 38, art. 47.
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&
Bt o AT A WA AR 0 R (P2
(w) PRz BP0 51

ICSID LA % 372 1522 > PRpEF> FEAFEFELE > FRaetiy
% ¥ 4 2% = 4 (nondisputing party ) i*wl:#qsaﬁﬂp\ ETAEHEIT R LA KA

BEFZ A2 G LAF BRTASRERN TR AL

Rl
pult™
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B R RS R R T I R i

AFTA2JF AR LFHF oo R ARTRABILIF RS

&

B2val P EARPFA TR0 PRARERMZEETE A E REHRE

CHFT AL 5;}“1,&&1 2% ISDS 425 ch— < # % o

“® Rules of Procedure for Arbitration Proceedings, supra note 42, art. 41.3.
°1d., art. 41.1-41.2.
% 1d., art. 41.5.
5L 1CSID & m%&ﬁm—«ﬂaﬁ’isfﬁ' ﬁﬁwﬁﬁﬁzmawwﬁi Fw D
KL aRPE - Hige g T B3R EL3T 112 %Iﬂ’mv R 225 S E 2 (Rl %)
ﬁiﬂm&i\ﬁﬁ &p&k?@ﬁﬁﬂﬁi°
%2 Rules of Procedure for Arbitration Proceedings, art. 37.2.
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() #3282 3 g
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1. .| Lﬁf’?‘:’ﬁﬁ; (’§ 1 RT B s
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Ik LAY EARVRAEDLRLFERF LR TR - 2T U
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Feith F LR P ARTR R BT A A o Tk TR PR 2

(2) 4% 245 ehi8 2

ERCERE 3R SR L e ek -l st A PR = A g
25 ¢ G R ERLE A F o RATRL R R AT L § L

*% UNITED NATIONS, Transparency, UNCTAD/DIAE/IA/2011/6, at 46, available at
http://unctad.org/en/PublicationsLibrary/unctaddiaeia2011d6_en.pdf (last visited July 15, 2015).
% Convention on the Settlement of Investment Disputes between States and Nationals of Other States,
supra note 38, art. 50.

24



Z @R peir Ao, ¥ 2EFREL A A G 0 of;x;pu FTEF (590 p P R BEAIT
o H TS 33}1\’?’},%!1"‘%\‘-[}:&-‘?'3 P EEERTER P P PR AT S
Feh BT B RAR kR A FE A G B R PR LR I

EFekedd s P
(3) ™ 3 2 %remgesl (Annulment)
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EhHz iz et ™4 i ¢ (Adhoc Committee)o & £ f ¢ et f 7 8
AR RPRETFEERFEAZIENEARE AL Ddple WA
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SR 2 Ft B e %8

AR fpeedd § A8 L EF AR Gl £ L FREBELA
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Id., art. 51.1
Id., art. 51.2-51.4.
Id., art. 52.3.
Id., art. 52.1.
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8 Convention on the Settlement of Investment Disputes between States and Nationals of Other States,
supra note 38, art. 54:” Each Contracting State shall recognize an award rendered pursuant to this
Convention as binding and enforce the pecuniary obligations imposed by that award within its
territories as if it were a final judgment of a court in that State.”.
* 1d., art. 55:” Nothing in Article 54 shall be construed as derogating from the lawin force in any
Contracting State relating to immunity of that State or of any foreign State from execution.”.
8 UNITED NATIONS, supra note 12, at 68..
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8 |d., art. X.25.
8 1d., art. X.25, 1 5-11.
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2. ngﬁ.—’?‘#ﬁ % (interim measure )

CETA % 1031 if R e MpF sl » 2 MEL HF F A 2B F S ik Mg

RS 2 ¥ 3R 5 TR E
3. & #& %12 (consolidation)

CETA % 1041 R T EHFRARAE2ZAPMAE > 5§ AF-ETFFF >

FARFER N EAHL VAR ERANRIE S FE ARV IREEG

ey

4. i

CETA % 10.27 iz R 2 @ g * 2 Bdpid o AiER TP HFuRF[LX 2R
(safetyvalve) Rz » B> e Apn T~ 2 2 JRIFEPL T L E € (Committee on
Services and Investment) F (T B4 d 4 2 2 > r H BB RHILTIEY
Lﬁﬁi%i%ﬁiﬁﬁﬂ%’ﬂﬁﬁﬁﬁ%%*%%iﬂ%i&ﬂ£%@*M’

L RS2 T - 7550
(=) PREBE2ZFP

CETA % 10.33ig 3 = i 34 42 F 2 5 P 1t 3§ * UNCITRAL % P i 2L 4p BE 3R
T o 2 CETAT ISDSZ B P R > 3 X2 K2 P EBR 2+ ARAP 2
RRESPFTARF P J M AL 42597 22 (# 34T 222 £
B AR e Rk RGRE S B R G  {1E M (PR

8 EUROPEAN COMMISSION, supra note 76.
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CETA % 10.36 if 2R 2 i gL 2|52 % > 124 A iER W e e n v H
W - B AP LT ERFIRFEEPHAIE 2 /N ERMES
FRA T SRR L T L2 B R AR R RN F AR S
b MR LARA AT KT F AP ARG R GRS R
* oo R T g4 ISDS A » T R R H RS R f R e

ﬂ\SGo
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(ﬁ"
A

CETA % 10423 AR AP 2T L IBHRFTLR § e b §7 i
wE A FR IR PSSR AR SR A T ok b
AN - FERE G YT 2010 E P AL TR MR 2P 5 AR
HAFZF 2 LTI 7 ARRETCETA Y K= A Fl2 Rt IR

BE- R r - Rz mFRY
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- E R T R B

MeEo W 72T 1960 & g T i 9 (Bilateral Investment Treaty, BITs ) 7
S0 FRA 1977 EFE i EEE TP A (7§ 4 Model BIT) &7 g

FRFELE I FERITRFT RS A ALA Y B2 B S

85 Id
86 Id
7 g,
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# y&2 % (Office of the United States Trade Representative, USTR) + fr 32 o &
47 4% ~ e1 Model BIT 31981 # % & % R*> 1982 & ¥t ¢+ § & BB BIT-" Model
BIT, frig =337 > #3575 = 5 2004 & 2 2012 & » H 4| %~ % 4 2 337 535
WwEERRE ﬁljjé;fgr’ﬁéﬂ‘ﬁa SRFRIALEFATES 0 RN A L BT ot

2

RANF et 7o

FRERFTIREY B - FI R T BT ISDS 4p M Afp 2 % — E 12 k47
A 23k 1994 24 £ pd Fh R (NAFTA) i T8 & ¢ 4305 23718 T
EEIA 2 - o B T WA T ISDS 4] 0 s
AL RS B RRRT T 04 B NAFTA ¢ ISDS i 24 #
FARS AR g 0 L N 5P S E# FRE FRFTR LY B~ ISDS iEiAr 4
2 feh o 34 0 T FGET ISDS iF At v A F B LT R K 2 Pos A 2
- % Model BIT © 1SDS #g B i 4 7= &2 p£ 2.3 » 2012 & Model BIT % %+ 1SDS
G H AR SR P ARE AR IR T P T 52 MG 50 B BITs
¢ % 1SDS i - B F GRS F i CREREP LR LR

2 & RME ISDS LFEmHa i .
+ 2012 Model BIT ISDS i #

2012 Model BIT % 52 A~B~C = & » & B3RP T iRE A AR T - ISDS

EAE RE RS A4 o % Ba& ISDSiEdp % 2313 % 3615 0 13+ 14

4

i T i‘u 2012 US Model BIT # ISDS if3i2 £ £ 287 AL o

B3 A Epd FIRATS U RRFERMBALFT A2 8%%h 5728 F 152
P ARRSRR Y EER TP AMICR Y (SRR RRTIE R A P A
CAILEAFERAZ AR RFEBRA 2HTEH K 3T AES A5k £0 L iR
6.EF 2 FopiLl o B Sl Gy I WFAFEIRFTLRT 2 LFF BN ZIF L
FeA o m v EEE DRSPS £ 8 United States Department of States % =k, 4t :
http://www.state.gov/e/eb/ifd/bit/index.htm (& {5 FFp 2015 # 7 7 23 p )-
O BugasT s 4RI 73 0
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2012 US Model BIT % 24 i 28 YR 5 6 2 F BER TR LEB(H
BELIFI0ME) - KT LA TRE > T RFTAFGIRNEF AR FH L

E.&’;b’l’?’?"ﬁvnb:z:ﬂkni*ﬁdg SR B
(2) FHFLB #2202

2012USModel BIT $ 255 s A REBH A LT u g4 2 P 4 7
PR >REFAENREP BRI € amrE R 22 S HRZFR

AR M RE D Q2R - R SR R R TR 9 RER LR

—\\

T ERE

TR

CERFTAGRARL AL BUIEE LRGSR L TR T A

93
3

g,m
dik

*Eﬂ
[EEN

2012 USModel BIT % 26 15 5 3 10 82 52 2 o 2, ¥ $2 24 o
FRIFIAZERS TEARE TETEFERFT XTI EPRD
B H 2R IR P P2 iR B A R R R AT G
o B AeA ¥ A B SRR I B A W e PR AR R Y e
LB A oA B o % SRR AT R R R MR A B
FAEME AR FRAPEAERNE B LR R e AR TR

2 ] R
(=) P4EAE2 B

2012US Model BIT % 23 if2 R 2> § L F L HZBF AP B2 BRAL B BHF

Rk 2lg 4 F AR R SERE R H RIS LR 4 R

1 2012 U.S. Model Bilateral Investment Treaty, art. 24.1.
% 1d., art. 25.
93+@m’»%gﬁ@z@%g,ﬁlm,mmﬁo
PR 8 25 E2 PR RABEE T TRGYRE 25 25587 IER L > 2R
PAEB2ZEET > PFEGANT R 0 N B o
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2012 US Model BIT % 27 i P22 @ £ A 2 5 x o AES 1B R # e
B3Rl BHRE g 0% = =g A ¥ 4 4 (presiding arbitrator )
Plgd SRS FFE AR RApinL o % 2R ICSID RE £ 5 A FRTL
FEIHEFLEAP P AP - S 3FRTFRIVPALBTIEp P RZ
® e ICSIDARE L F Ty AT H2 #3040 2012 US Model BIT g 73
FEEZ R AH B R TEHRE FLR G PR LA FF ZERRRT

ZAERH F AT B e
(7 ) #3425 2 21 (conduct of arbitration )

1. £+ 42595 2 252 4 (amicuscuriae) ®% 73 2

2012USModel BIT % 285 % 278 Rz AL B FE A 289> 7 o i 38 ey

BT NHIEN BEE NS R EY SRR Pl EAREX L

e

3 B e A2 R0 o ApFCT NAFTA £ A# 2 ¥ R 5T 3 7 5 4 2

kel

5=

AR L 2012USModel BIT 2 %7 v 51423 BRAL D2 ez A L AN F 7 i
NEFFAREFEZ f B AR AT] REEHA G RENED KT

CEA R AARET e F
2. A FRAARE

“T3 & {7 K 4L (preliminary question) fidp % ¥ = “t# 31 > @ # e 0

% 2012 U.S. Model Bilateral Investment Treaty, supra note 92, art. 27.
® ;2 ge2_ 4 (amicus curiae) %4; ey RERFLZEFERDLE S 25Y 224 o
97+&”%piﬁﬁlwiﬁfw %pf&@ﬁ&l S8 B G AR T AR MR R
2R 7 E ' 2012US Model BIT i % > F 212-2013&# 9% 2 p -
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AN H AR L FEML N T LB B R E KT A
2T R EOB PR T A T GRS R AR S o AR T BT I kv
Flp 0 L FAGARA T LB TR 2 B R R R H

B2 gw2ing ®o Lideip bR 5 NAFTA 5T AR 2% -

2012USModel BIT % 28 i % 43R T E T2 VR L AR 30 @ @ e
AL E R RIETH LT EE) S FES SR T FARFLS A RFENER R
EN 55 B | fw$#ﬁﬂ Flzo @2 g PI R R Re R B R IT S LR
BAJL - T FARA P ¥ AR BR A A E R £ 205
1£$i%wﬁﬂﬁﬁ$%ﬁ;kﬁ$Gﬁ%gf&%@waﬁﬁ e
iR BIRM ALY PR RT R AFRLAIRIFEILS F RV S ApH
PO ES TR Bt ¢ FIE TR R S e R A 6

o AP A A BT LR d o
3. fepH s (provisional measure)

2012 US Model BIT % 28 i % 8 38 2 =_i* $* v %FB’»T&F&# oo R ¥

A lﬁ'—lt‘%\fg}_xgi ’}Eg’ﬁ“
4. # ez 4~ & % (proposed decision or award )

T F 0872 1 FEd - 2012 US Model BIT % 28 i % 98 L% % 4 %
A PR DT A e R 2 G R WS Rl 1T S A B ETE 0 4R
AHhFE o AP RARKIAHREFLE0PPN > FEAT 1*%”*5 HERIZ L
L RPREREEFETARIZ LA TR TEBHIEBELH IR 1545

PRANENATAR T g W P HET I TE R IR G

¥ i F 2130
% 2012 U.S. Model Bilateral Investment Treaty, art. 28.9 (a)
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2012 US Model BIT % 28 i % 10 R T F A K2 L F A &8 2 WP 4

2
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EHT S PR RFOE BT EATRAGFOR 4 ET 2
BRI 3R S SRR PFARR LB e gt - BT g
M RART Gk J AR IHEP P E X 2R R R FORTEY
BUEY + Ayt 4 R4l s p i & R2 A2 R B ARG H P ARA TR R

2 gP iRy e
6. LrBm

EHFPEH RPN AR TR BRI ELERRAR 2 5
TGRSR WLEFE R AER R P2 A St T W
F LR 2.4 ’ﬁ%;*i > 2012 US Model BIT % 33 iz > § & B 2 A2 2 % 24
ERNZGFRO G EEEF L AZEI N S EGRRFAE AR T
TRFEDTEFREFEPS o RAFL1070 > R GFoRFEEH2Z R - ¢

Z4HICSDIfod £2 3 il fv s A0 B R fe2 el LB PR 52

WA R R 2B RRE o

7. Bigi
Bapir Bl ® rUR R R ORIRAN G2 UL Ry R

R & AR g v 2 BIg 237 5 AR B R AT o BT IS S 2

PTG PR AT H T h 2 R g o TN R AT AR TR LY ¥ L 2 0F

1002012 U.S. Model Bilateral Investment Treaty, supra note 92, art. 28.9 (b).
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8. % RIFE
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PAER - TREREP 2o RF P RIS F M5 LARITF RPN 2
v ERA B # FE0 $E % 2 (notice of intent )~ # $% i7 &( notice of arbitration )~
% i1k (pleadings )~ 7% (memorials )~ ik e £ F & 4 2 7 < & (briefs )~ ~
AL AT FTARAE 22 AR A TR T R v 2P A S S gy R
(' minutes or transcripts of hearings of the tribunal ) ~ ® 3% e & £ (orders) ~ # $% %]
#r (awards) % ® 34,47 (decisions) & ' FiE S 2R T PR EBEA B OB EF
HEE PRIV RFTELAFRF? ’q*f'—ﬁ_ﬁ% SR A I N4 ’T*ﬁﬁ;ﬁh
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20084 % R Fip A 5 AV L & ok rd o S ‘%iﬁfa?iﬁf'lﬁ‘;’:ﬁ_%fg"
PR PR AR LAZ e Geat AR ‘%(World Trade Organization,
WTO) #ww & 5 7 A sk2liar £h > L REEd 5l Ff > &
R PR AR EFERE Y RREAT S R Ao g BFTAL R
ik BREAEL L PR ot R S e RUR G 2IREF A

Brizde £ B AR BT AR A EE e

PRI ST he MR ria BEFHIRETHARL AL EE 0 £ 70201387
PER TG ET L EETY LM % (Trans-Atlantic Trade and Investment
Partnership, TTIP) | #2|> ZERE 2 - B2ro Ly b SR FT R BEESD
EARSE T LW DIRGTRA o @g&iwplﬁu*ﬁzﬁﬁwswﬁ%ﬁhﬁ—gE.L
FrRpeEasdll $2 AL 34 2202 A03% 2kl £ BF4 - F
TTIPH 2 # - A R A a7 2 ER T LR fld- 2ofd o
pd R R BAIRRAE RS S R FAE P2 4R F 8w f]d 23R -
R o P F LGRS %iﬁj—‘:ﬁ%}ﬁgiiﬂ@ﬁéi— » Flpt e ie ST R
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B { A7 7 k- Tk o Rm o TTIPTISDS#E 2 3 2| x 7 5 18 if? Mg
WP EERPIENRGIFEAL ) T RS RIE S FHATTIPTISDSH 2] 2

PP R OTR TR FIEE R E RO R A A BRI IEL w2 A AT

| oW

BB - P o

~ ~TTIP = ISDS # #|p %

AP e 02013 F 7 % TTIP Vg7 s - w &3 2 g TTTIP
EPRAFE R SR FAeR F F Ar2 ¢ X % (TTIP negotiations : Modified EU draft
proposals on trade in services, investment and electronic commerce ) » {&3% ¥ % X 3
ISDS Ap M3 > m T3ty 2 AxH{ 2 TTTIP-1SDS 2 2)3+41% | (TTIP -
Negotiations on Investor-State Dispute Settlement Concept note ) » # #£4% 7] 41 & 2+
19w TTIP ™ ISDS 41 2 #3F » & F ‘,?%*FLEPQ © 2013 & 11 " mp HZL
g IR BT 28 F ®#E2 ISDS | ' (Investment Protection and
Investor-to-State Dispute Settlement in EU agreements) » H ¢ 35 ) g B 4%t ISDS
FIREE > o e L FE T L L 0 ¢ A% CETA # ISDS f5 22 4 —

PRI ST BB e 2L d

L PUERFTHEAFRFSEF LT FHRELRN WLRT A
LR L L s w B XER AT HFIR TR E

By o WLRT A RIER
2. BROAVEABRASPRE WP ABMLRRET 24 E ¢ (UNCTRAL)
&4 f s UNCITRAL 35 0 it 20 » 5 %250 pif * PR P 4o § % 2

BEP HEP LR EORORBAFREEZ v3F 52 A (4

193 European Commission, Fact Sheet Investment Protection and Investor-to-State Dispute Settlement
in EU agreements, Nov. 2013, available at
http://trade.ec.europa.eu/doclib/docs/2013/november/tradoc_151916.pdf (last visited July 24. 2015). ;
BERL WP ERPHT R ;'Eﬁé%iﬁ BERFRFFRE - A3 ([RP DL T F
R |2 [ ISDSH1 R 2 3cd |» A2 FE3[ISDS 4] & 2 #c & 304 P o
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3. fRAFIZHFERe® 87 - R2Z PR CETA Y & S5l x4 5
SER S ERprEIEREBRALE @AM T ISDSHIAE Y T A
AL W AJIFEFRLMA WP TR & ISDS FI RS 2 b Rl
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AERGH o p 2013 & 70 TTIPBE % - w &3 & > Wi 363 TTIP
Py~ ISDS i1 £ RiE iFe A e TModel BIT ;) iF5 R T2 AA# - @
% TTIP ™ ISDS gt | »r gt p 305 Acdr R~ LB BE AL € & F i ISDS % 3%
B2 ERE A A AyE2 3 (USTR)*-2014 # 3% 27 p# 4 TISDS £ 9
WA F 2 ns-;ii)t?—'ﬁ 4 (The Facts on Investor-State Dispute Settlement:
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FolREADDEIFOPEEPN DT DR R ERER 2 ERIH D £

FIEFNE F 5 3 RMI2T ek S G AR Hini L R a2
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~ TTIP ™ ISDS & %% &

poTTIP BB k20 ko B A AR R ch2 F P ¢ 5

™

IS E R

N

be FiTHp i ISDS 2 EFH 2 LT AJIEEF AR

»

S E A E SRR R
ERHISDS RiFHIAE TR A5 o P 2014 # 17 & fRp 388 AR
CRA 2T Herp A TTIP T 4 MR TR | > Bk E 30 17
PR R A S BT A TTIP TR KT REE ISDS 2 % A o
b BB B € BT T NIE HEL . 2 R 2Kk (Sénat) 2REtp W
A B4R~ 5 % 1% (proposition de résolution) » v & & TTIP ¢ 4 % I1SDS
i 2 1% 2 Wb 7 margez % (Secretary of State for Foreign Trade) 7 2 4§, B3
% #% & (Environment Minister) %% 2B 5 $ ISDS'® o gciv' 3k ¢ p $ 00 2R AL
FHEFHLLY Yo mERERE 21 | ¢ (Committee on International

Trade )t 3 1 < i % Working Document)® Pl v 35 4t B &2 ¥ ¥ ( state-to-state )

08 Bugaim s # LT3 F 2.
195 |_e Sénat de la France, Proposition de résolution sur le réglement des différends entre investisseurs
et Etats dans les projets d'accords commerciaux entre I'Union européenne, le Canada et les Etats-Unis,
Feb. 3, 2015, available at http://www.senat.fr/rap/114-134/114-1342.html#toc12 (last visited Aug. 3,
2015).
105 Cécile Barbiére (Samuel White trans.), French Senate tells TTIP negotiators to ‘abolish’ ISDS,
EURACTIV, Feb. 9, 2015, available at
http://www.euractiv.com/sections/trade-society/french-senate-tells-ttip-negotiators-abolish-isds-311823
(last visited Aug. 3, 2015).
197 Cécile Barbiére & Anne-Claude Martin (Samuel White trans.), French government will not sign
TTIP agreement in 2015, EURACTIV, Nov. 20, 2014, available at
http://www.euractiv.com/sections/trade-society/french-government-will-not-sign-ttip-agreement-2015-
310037 (last visited Aug. 3, 2015).
108 Cécile Barbiére (Samuel White trans.), France and Germany to form united front against 1SDS,
EURACTIV, Jan. 15, 2015, available at
http://www.euractiv.com/sections/trade-society/france-and-germany-form-united-front-against-isds-311
267 (last visited Aug. 3, 2015).
199" James Crisp, European Parliament committee signals opposition to I1SDS, EURACTIV, Jan. 14, 2015,
available at
http://www.euractiv.com/sections/trade-society/isds-decision-delayed-end-ttip-talks-311234 (last
visited Aug. 3, 2015).
19 Eyropean Parliament, Working Document in view of preparing the draft report on Parliament's
recommendations to the Commission on the negotiations for the Transatlantic Trade and Investment
Partnership (TTIP), Jan. 9, 2015, available at
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+COMPARL+PE-546.593
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2015 # 17 - wmERL gFT 2 FFgf L - I AFEITINFFILR
TR TTIP Y 2t F iRk 2 ISDS 3 Men 12753k Mg mstn > 24
% R IRETISDS A L a TTIP Efehf shF ¢ ' 2 " h A KBl
FRFE s Fm e BRI (1) HRFE FROEE S (2) #3852 o 2
G iE ;5 (3) BP P40 5 ISDS 412 B 5 5 (4) 2= w41 %3k ISDS
2 W2 M0 2015 £ 5% 5P FE RS ElF T 2L O REEEL P A
B2 EFHHFAAW - A< 2 (conceptpaper) My ie- BB A EF T 2k

o

®IEIE o

1 % #/4# (right toregulate ) : *% & 5 P TFCfpk B~ T % 1aE ¢ 2 =
EFTRP ez Rt > FaE- A TTIP ¢ 3~ - b= ix< (article)
PR FC Rt AR > MK 2 R AR 2 AR o gtk o g EONIT
#p i@ %‘}iﬁ%ﬂrfﬁ FOP N MR B RAE R4 20 ISDS & i (T A 4L %T 0 B

BURFEANTTIP & » - 4 U RPRTI R AR T L » el

+01+DOC+PDF+V0//EN&Ilanguage=EN (last visited Aug. 3, 2015).

11 «Gijven the EU's and the US developed legal systems, a state-to-state dispute settlement system and
the use of national courts are the most appropriate tools to address investment disputes;” id at 6.
BORARC BHEENEACETLARTY LR RRT CHE LR R T
Mo Fp A FREFETERFEZEFT? g TR 1758 » n

http.//www.tradelaw.nccu edu.tw/epaper/nol75/1.pdf (B ts§fp 2015 # 8 " 3 p )

3 EUROPEAN COMMISSION, Report: Online public consultation on investment protection and
investor-to-state dispute settlement (1ISDS) in the Transatlantic Trade and Investment Partnership
Agreement (TTIP), Jan. 13, 2015,at 9, available at
http://trade.ec.europa.eu/doclib/docs/2015/january/tradoc 153044.pdf (last visited July 24, 2015)
A& e 5 RHORE 2 £ 1E ] (rightto regulate ) ~ ISDS pFm 2 B it~ @ 04 51T

(arbitrators ethics ) ~ 2% = F #8414 2 )42 & &4 (consistency of rulings ) % 4% -
15 EUROPEAN COMMISSION, supra note 114, at 14.
18 1d., at 28.

17 EUROPEAN COMMISSION, Concept Paper: Investment in TTIP and beyond — the path for reform
Enhancing the right to regulate and moving from current ad hoc arbitration towards an Investment
Court , May 5, 2015, available at http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF.
(last visited Aug. 3, 2015).

56



B 7 B b 2% B 7t B4 (state aid ) Fof & ore ook B R.E R 0f B
(reimbursement) © ¥ cz_ B 4t B4 o

Peit W e iE 2 IFE TR 4 ISDS F R 2 &R T & fdrg WA
Bp TTIP g ¥ L= (pre-determined ) = 4% (roster) # iE ) >
I AR A TR R AR R AR AR R
PR TRIEE T REE %w“—"‘v;"ﬁE"*’?#ﬁ“fﬁf“%“‘?'J

TR A E ST RA PP AT LR RS g

w\

b EEaTiEA Y Lo HRE AP R RRE P20 H LR

“3\\-

=R
L3 E&A%GAERF BRS H A4 02 ] (right to intervene )
ISDS 2RI 2 fez B 5 @ BAERZ LR FTA G T EHRDZF 0 0 U
LHFI WL EEEEM K 0 B P BB £ F (fork-in-the-road ) &2 |& [
#x i (no u-turn) FEAED M - & Foo FRERE T ASREP
2l ISDS # {ifFh P amE S FERL - AT LT - ek F
ot B NG BAEET R 2 R IR MR A A @ R AR R
& R F A - L&D ISDS W 3¢5 & F B 2R FRP S EF R
B ZFAT R RE T RERP FARES S > FEDFS ISDS
PRI 2k o

F2 PR BR GRS ~ - B0 ISDS bRl o HAp bk
BeieP B4 d B ~FEEFEE o L RPFIRF LB 28 2
BIRE PR TP UEETTIP i£2 22 - XM ¥ 56
G pa s D1 R T AR TR AT 2R
2 et - B R AIT 50 WTO X i fpdl & 2 HE P95

BT ISDS L E T MERATET T LFEHHA S £ 5

o

ERER 2 LERAE 3 LMRAMEFO A B FHRAT

WTO F st et B2 e (ICI)Ap M Rgeo 5 0 i F oris 4418 iF

57



FRT R R T S H P E A2 T o

5. TTIP and Beyond—ISDS @ v % i %8 % @E*“#fﬁ,vxié:}ﬁ*’—éﬂf
i d v 5 ISDS e 5 iF 48 % 2 zﬁ@i’ﬁ.ﬁ@—ﬁ%ﬁ‘féo;ﬁi’%ﬁ
PRI BT ATTIP ¢ R mRGE* N REEEE TR PR
FTrhar o by gz - B8 P37 2 Foridlig » i 7

FEAPEE m i) ERLE 4 (optin) G S e B

WEREHEL MR A LE S R NAE YA T 2

.E'/B%‘i
A4 ISDS B RABIE A A A I B TR e EF M5

(multilateralize ) z. p &0

FOBAE Bt 775 FoilR2 0 2 RS F R Y 3o~ ISDS 841 -
GERAFER-EFRE K E S PP T a2 202002 & F 5 2(Trade
Act of 2002 ) % 2102 i% (section 2102) % (b) 78 % (3) 47 B *F £~ & F (foreign
investment) i & 2 2] B & (Principal Trade Negotiating Objective ) 2 # » 12 #p
R T A 2 i B2 L5584 7 404 F 7 i 2012 US Model BIT ¢ 7} ISDS
Wl e PR B R ISDS 41— E R e B R o PR D
Lo BAEET o KAENKTHES B~ ISDS K FWANE S EF
LR RF HER 2R Y £ A&k (House of Representatives) { § i B
THREFHEISDSH » EMA R ERrER - I F2 BT I LiRe ¢
BN 5 F 8 2 R R F R e % A %R 3~ ISDS if 4% 0 A TPP 3%

2|7 % adE 4 3 sE A ~ ISDS if & o

58



FEF F$ISDS SR 72 # ISDS & 2 B FTH B

fAEART A p A K ISDS Wt 40 £l B RER TR LY Uk 0 WEF

PP 2 2T EANLE S B o ISDS B4 A4 MIE A A% 1ISDS # 4k

[

BEE 4 017 10 £ % ISDS B Ak P A Tt E kR kP L8 =
EFREEE B2 5 5 21SDS # FMLEE 2 g FFABRLPRE A
B B 7e#i4] 7 5 (regulatory activities) » defE B 5T i ~ i hIC L > F2 TR %

P hmAst M2 sk 5 3USDS M AFRT 0 B LG R Bk AR F

‘m\
‘441'

AHEARRA 2T 20 FE2 A& FREAPMZ EHT AR
BFBR EHRTRT R - 3 F P F R HRERT I U
AolELE A f 0T A F A T ISDS R A 2 A

i ISDS BB HIR K BRI HRS T R

W B AT A ER 42 ISDSPREEY -2 Uik BEE D RFT RN
PR R B R T A TSR S AR H Y x
PR R RAE B ISDS H23 0 7 F R RA & 5 TRALE iR 2 4R &

T

2R oEF RS NI AR A FRAEC BRI B R e B R
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18 joachim Karl, Investor-state dispute settlement: A government’s dilemma, Columbia FDI
Perspectives no. 89, Feb. 18, 2013, available at http://ccsi.columbia.edu/files/2014/01/FDI_89.pdf (last
visited July 11, 2015).
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http://www.tradelaw.nccu.edu.tw/epaper/n0153/4.pdf (Bt p 12015& 77 13 p )
120 Michael Mortimore & Leonardo StanleyJustice, Denied: Dispute Settlement in Latin America's
Trade and Investment Agreements, Working Group on Development and Environment in the Americas,
55-56, Oct. 2009, available at https://ase.tufts.edu/gdae/Pubs/rp/DP27Mortimore_StanleyOct09.pdf
(last visited July 16, 2015).
121 Geoffrey S. Stewart, Baiju S. Vasani& Sylvia Tonova, BIT Protection of Foreign Investments in
Times of Volatile Currency, Slow Growth, and Political Uncertainty in India, Jones Day Publications,
JONES DAY, Oct. 2013, available at
http://www.jonesday.com/BIT-Protection-of-Foreign-Investments-in-Times-of-\olatile-Currency-Slow-
Growth-and-Political-Uncertainty-in-India-10-08-2013/?RSS=true#_edn17(last visited Nov. 9, 2013).
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122 south Afrrica Terminates Bilateral Investment Treaties with Germany, Netherlands and Switzerland,
ROBERT HUNTER INTERNATIONAL ARBITRATION AND INVESTMENT LAw, available at
http://www.rh-arbitration.com/south-africa-terminates-bilateral-investment-treaties-with-germany-neth
erlands-and-switzerland/ (last visited July 16, 2015).
12 Sergy Ripinsky, Venezuela’s Withdrawal From ICSID: What it Does and Does Not Achieve,
INVESTMENT TREATY NEWS, Apr. 13, 2012, available at
https://www.iisd.org/itn/2012/04/13/venezuelas-withdrawal-from-icsid-what-it-does-and-does-not-achi
eve/#_ftnl (last visited July 15, 2015).
124 Carey L. Biron, Latin American Countries Put Up Front Against Corporate Lawsuits, MINT PRESS
NEws, Oct. 3, 2013, available at
http://www.mintpressnews.com/latin-american-countries-put-front-corporate-lawsuits/170030/ (last
visited July 15, 2015).
125 sarah Anderson & Manuel Perez-Rocha, Mining for Profits in International Tribunals-Lessons for
the Tras-Pacific Partnership, INSTITUTE FOR POLICY STUDIES, available at
http://www.ips-dc.org/wp-content/uploads/2013/05/Mining-for-Profits-2013-ENGLISH.pdf (last
visited July 15, 2015).
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126 Michael Mortimore & Leonardo StanleyJustice, supra note 121, at 55-56.
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Argentina™' 2 LG&E v. Argentina™®m % ¢ - s W fefta 290 F T #i8

I ENER TR R d AR B RFRERTR

Pz r 2B w120 -

130 sjlvia Karina Fiezzoni, The Challenge of UNASUR Member Countries to Replace ICSID

Arbitration, 2 BENING LAW REVIEW 134, 135-136 (2011).

B «The Tribunal had already decided that Argentina had breached its international obligations
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j;g#i"l i:/H'_Lf\'_‘%\.& fj’_ﬂé:):_:—_ ) |E' H‘Tlé:'l’b &13“{}’\3,3, v?_lziill%c fg;—"g

under Article 11(2)(a) and Article 11(2)(c) of the BIT. It also decided that in the present case there was
no state of necessity and did so in terms which, by necessary inference, excluded also the
application of Article XI. Thus, under the well-known principle of international law recalled in Article
1 of the ILC Avrticles, Argentina was responsible for the wrongful measures it had taken.[..] The
Committee concludes that, whatever may have been the errors made in this respect by the Tribunal,
there is no manifest excess of powers or lack of reasoning in the part of the Award concerning Article
Xl of the BIT and state of necessity under customary international law.”; See CMS Gas Transmission
Company v. Argentine Republic (ICSID Case No. ARB/01/8). Decision of the Ad hoc Committee on
the Application for Annulment of the Argentine Republic, Sept. 25, 2007, {1 149-150.
132 «Between 1 December 2001 and 26 April 2003, Argentina was in a state of necessity, for which
reason it shall be exempted from the payment of compensation for damages incurred during that
period”.; See LG&E Energy Corp., LG&E Capital Corp. and LG&E International Incv. Argentine
Republic (ICSID Case No. ARB/02/1). Decision on Li-ability, Oct. 3, 2006, { 267.
133 Repsol YPF Ecuador S.A. v. Empresa Estatal Petréleos del Ecuador (Petroecuador) (ICSID Case
No. ARB/01/10) Decision on the Application for Annulment (Jan. 8, 2007), 1 38.
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docld=
DC619_En&caseld=C203

66



ICSID # % ¢ B4 ¢ F}E S kirwe B> £ 2 2014 & & &ICSID
%024 B304 M A ¢ R R $3F 0 2 ICSID # 4 4 FALY frivd 50%
ZBRAGRPRFE? MR B K BFY MR E A2 B4 00

30% 134

ICSID? Bisc @ A AEE2a R A FTRIZAPMARZICSIDZ 2 24
2FR IR ICSID # QPR pA PR AD B RREFEET > §
B EE e Bld ICSID Frc@E ¢ 28 (s £ R 8F2
R)BHFERE RT3 43 L0 ICSID &2 i 1172 %27 B
BIERRET R RTALREAAHRT A F G RRBES 2R
SLFIET 20 WS4 2 B 3 4275 (International Bank for Reconstruction and
Development )% &% B % = € (International Development Association, IDA )
HIBEdz - s REFELZ PR3 AREFEEDE a8 REF
AEERIMG L ARGFLF TV RESEEETREERS
(International Finance Cooperation, IFC) @ & 4& ¥ Z 3L F A o 4ot §72. B
G HIEF EHE AR PR ARIEIET AL 1T BFR o bl4e & Aguas
Argentinas, SAv. Republic of Argentina - %7 » R 2R F 48T LR
PEFHFA D of G AR OF RES ) UEET PR ER 4 R %
ERPS FFRT Y- V2B FA R R RERE LS

Eﬁo

Boeh o ICSID # RIS 6 IS 2HM P F A FREKZI AT B R
PREAREFRPAPABFE -BL FREFE RFRFOMGE TRV A
Sldz— 2 FF AR A 27 L2 R 5 = £ ICSID # #2005 &

prerfa i v i aldes = §F PRI 2 T Lpe iR - HR

34 Joost Pauwelyn, WTO Panelists are from Mars, ICSID Arbitrators are from Venus Why? And Does

It Matter?, at 6, Apr. 16, 2015, available at

http://iilj.org/courses/documents/MarsandVenusPauwelyn_13_04_2015.pdf (last visited July 27, 2015).
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35 Silvia Karina Fiezzoni, supra note 131, at 140.
13 Silvia Karina Fiezzoni, UNASUR Arbitration Centre: The Present Situation and the Principal
Characteristics of Ecuador’s Proposal, INVESTMENT TREATY NEWS, Jan.10, 2012, available at
https://www.iisd.org/itn/2012/01/12/unasur/ (last visited July 15, 2015).
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137 UNASUR dispute settlement centre will start operating in 2015, BILATERALS .ORG, Sept. 30, 2014,
available at http://www.bilaterals.org/?unasur-dispute-settlement-centre (last visited July 20, 2015).
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N BE R %‘t%—
(=) @§A

BTt 2010 £ 47 20 p B SR ERE - kSR G0 ¢ A
T s U SRR 2 A R F T DR R

FAPHAT R Ko R EF S A 4% o 0t & 3142 Philip Morris £
AR T oRBREHI RIS E4 e ¢ K2 % (Tobacco Plain Packaging

Act) #-¢ =2 PhilipMorris & * F k2 #2011 & 12 * 1 p > 3#

,;ﬁa
\;,AJ- %

139 AUSTRALIA GOVERNMENT DEPARTMENT OF FOREIGN AFFAIRS & TRADE, GILLARD GOVERNMENT
TRADE POLICY STATEMENT: TRADING OUR WAY TO MORE JOBS AND PROSPERITY, Apr. 2011, 14,
available at
http://www.dfat.gov.au/publications/trade/trading-our-way-to-more-jobs-and-prosperity.html (last
visited July 15, 2015).
10 Edwina Kwan, Australia’s Conflicting Approach to ISDS: Where to From Here?, HERBERT SMITH
FREEHILLS DISPUTE RESOLUTION, June 3, 2015, available at
http://hsfnotes.com/arbitration/2015/06/09/australias-conflicting-approach-to-isds-where-to-from-here/
(last visited July 14, 2015).
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£ 117" FEF ks o F > JUF RN EF BRFT FRE 2 (Agreement between
the Government of Australia and the Government of Hong Kong for the Promotion
and Protection of Investments) » »* % 2% ® £4;% r2 (Permanent Court of Arbitration )
a %iﬁ%k’fzfq—@}ﬁa&%ﬁ&% & HE % > ¥ 2%x kx4 Philip Morris R Y AR
TORRE SRR R g2 B RN RIS RELT AL
1§ (fair and equitable treatment ) ~ % 4% 45 F 2 = B %K & % > (full protection

and security) % o

(=) /B4 ISDS #4112

1 2Efg* A 025 fReEFERHTLL %

R Fc 7 PhillipMorris - 2 g £ B> kp3r Ak g g iRz ty ¥ &
¥ i f £ ersegE R - Philip Morris A #%38 o3 (notice of arbitration) % # >

RORA ORI f T E s B g W B RS G ¢ K

i

HEG LML ST R SR IR P o g g 2
PR 2 L HIRM IR E R - A E o X ISDS 4] # A WAk B

WA AR R AEA Y T 5 TR R £ b %
2. HFHUSHERPIR T B L 3R

A% ¢ > PhilipMorris & j274d & B = @ #r=  Philip Morris Australia
Limited r2 % Philip Morris Limited » & + #5 Philip Morris #j2 i+ e05s % % 47 &
P4 A 8 - Philip Morris 4 3 - Philip Morris Australia Limited #73 Philip Morris
Limited 100%¢4% %% > @ Philip Morris Australia Limited »>%#F%x 5 4 B & =

2_ Philip Morris Asia Limited #7#%&7% - Philip Morris Asia Limited 24345 4 &2 &

ML 2oy 3 #4B351200 F 19«
2 philip Morris Asia Limited v. The Commonwealth of Australia, PCA Case No. 2012-12, Notice of
Avrbitration, { 8.4. (Nov. 21, 2011).

3 4., 18.2.
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ETER o R RTRIRI A BT FES T R e T A4 0 @ ¥ Philip Morris
Limited 47 £p4 2 0% 2 > W 5 3 Philip Morris Asia Limited 4% F 1% 2 &
TR WREMN R BT R TR I P o iz %2 iz forum-shopping )

A SRR o

Ka o MR 0 % 52010 & 40 { B RR Aok olend 4]
%%@7’ ¢ 7 & a4 XA Philip Morris Asia Limited #& 1 2011 & 2 * 4
518 Philip Morris Australia Limited =% » g pFa = cns =8 e g 4 1%, philip
Morris Asia Limited B~ %42 (7 2 &5 1 B HF a3 =30 £ = ¢ 4 (re-package ) |
REFREAT 2 SRR > AR T LS TR TR T o
b B FCRPL - A5k 0 335 Philip Morris Australia Limited $F3% /2 4 5 -

SR AP B B 0§ o R sde Fla B (7R I T R T

s; 145
7~ o

BLA

dON R TR TR PR AR AL MR ARY 30 T A S
FRf o bldel Bdepcie ) 2T 00 8 P W ARRHT 2 L AF A
PP R FARST AR R R IR BT IR R R
FHERe TREGH ZAIRZL27 0 B pPied Zndggd g4 43

REF D P TR LR R R A B A BN L %o

¥

ELRTH LR TIH TRT R A TRT L2 AE 7 R R

BRI A LB o
- B4 ISDS IR 2 G

B2 7% 2011 & 7o §Philip Morris 3% 41 $pF > § pEd 1 6 AF B2 (R B 2R

FORFE PAEA R A KA ETE PRI §o~ ISDS i Hc e fa 02013 £ 9 1 8

144 pCA, Phillip Morris Tobacco Packaging Arbitration— Australia Submission, { 30.
Wz w25 B4R 142
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PECRTRE SRR W 0 HT ISDS B AR R R R 0 PR RN L FUA T H
WP FE A EF o~ ISDS iE R 2 A A# (casebycase) @ 3 b0 Gl

EH N ISDS 77 6 H 41T 2 xl% A AL RS L IR 8

4 146

AR RIS E FOT 2018 9 0 b Sk @ AW 2014 £ 40§ iR
gRM g d F % $ 2 (Korea-Australia Free Trade Agreement > ™ f§ fidz ;2 FTA) ~
2014 &= 77 & % p A 22iR 00 5y o 1k 2 ( Agreement between Australia and Japan
for an Economic Partnership » = f§ #p /2 EPA) > @ 3+ 4 (2015) 26 * § %7 K
gRMpd § 5 1 2 (Free Trade Agreement between the Government of China and
the Government of the People’s Republic of China, = f§ #£® ;2 FTA) > P pr ]

EPA # ik » ISDS ff #4828 FTA 2 ¥ ;8 FTA 2 48 5% & ¥ #540 » ISDS i5 5 ;

[}

@98 e pEEPA Y BRZA A » ISDS 4] 0 B ¢ ¥ 1419 R TR &

J

2% h 0 35 M ISDS AR i =2 F B o § 1419 (2) i M TR
WPREPAA i PR T - B SN R~ ISDS ] B P RES B

eF P REPART R & 0% A 0 AP REPA 2 T2 - B E a1
w58 FTA &2 7 8 FTA ¢ 2 ISDS i #

(- ) ##2 FTA

MO AUSTRALIA GOVERNMENT DEPARTMENT OF FOREIGN AFFAIRS & TRADE, Investor-State Dispute
Settlement, Trade and investment Topics, available at http://dfat.gov.au/trade/topics/Pages/isds.aspx
(last visited July 15, 2015).
17" Agreement between Australia and Japan for an Economic Partnership, art. 14.9(2): “The Parties
shall also conduct such a review if, following the entry into force of this Agreement, Australia enters
into any multilateral or bilateral international agreement providing for a mechanism for the settlement
of an investment dispute between Australia and an investor of another or the other party to that
agreement, with a view to establishing an equivalent mechanism under this Agreement. The Parties
shall commence such review within three months following the date on which that international
agreement entered into force and will conduct the review with the aim of concluding it within six
months following the same date.”
Sz Y RFTAR » T L iR ¢ B i WTO &2 RTA ¥ w5 2014 &
11 % 27 p > %zt : http://web.wtocenter.org.tw/Mobile/page.aspx?pid=257296&nid=120 ( & s i f¢
p :2015# 7% 13 p )~
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2%~ ISDS iF 42 & % B & ISDS ig & p % 11.15 5 & % 11.27 i » &
FA3EE L L T Z R ILE (F A SR 8 ) 11-F (ERHRR

BREARE) 2 AL (3 R EEE B S F e ISDS 4 MR e T kR
FTA v ISDS I’}: v é‘_g ||_,1:<? 15“]’1 /‘ ﬁ;v o

1. T ok g Pz H4)

ERFTA 5 1017 i s > 2 3492 b R E A A SR TATHR N2
B H 1L OHE R R LR A EEW G AR SR AT
BN T RFIARPF 202 Y L A RFIELS 11161

F2EF Lo X2 S e ARAFANFT 2 pA AQEIEFE PR ik

RN R E S S
2. WAz B

RHERFTA % 10155 P $ 1116 i ™28z 52 g Lam ¢ %
A RASEER AN F R Rl F A SR S E A AR 40
W op HRL HEFE2RO6RY aF IR EF AT AERF TR

£ 0¥ 2R3 TSR RIBRT 0D GRS (PRI E )
3. Wz e

Ry R FTA 5 1119 i P FAFE AR T B AR
ZERR LA R ERRAA LR LRA LS FRARHERL B &

A= FE LU G AL IR AR O L SRS A LS A RS

Korea-Australia Free Trade Agreement, art.11.17.
Id., art. 11.18.
Id., art. 11.15.
Id., art. 11.16.
Id., art. 11.19.
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R RAERL TR IFPRETIEP PN e FEAFES R R ﬁA ik H 4

i*ﬁ“—l:}}}l/:\l’éi\'& ;K,fék-'éi:i A %4’ H—:‘fé ’7}6%‘—57» ]43}};]/‘\"’&" I;F—— ’gz A % H_:-

4, ™4 iz i3 (conduct of arbitration)

(DAL yF 42897 b & L~ 2 k2 % (amicus brief)

)

R FTA % 11204!'5%{?'&-«1%:%@&7‘ AR ra'“'}i\‘)ﬁ'—q}f iﬁg
BROCFENT G M § 11205 ERTAFAET T A B R L6
H%@Fk?iﬁﬁi&ﬂiﬁi&ﬁi%%ﬁwiﬁﬁiggii

(amicus curiae) & L2 o
(2) 2R 3R %

§5R FTA % 11206 152 % 11.20.8 i ™ 5 427 B & LR 47 B 2k 2
AR AR T o BRI P P S G A Bl A g BT RPN e T L
PO R LE Rk B R AT AT R RE Y iz M
TR RE2 A2/ > REEHRERRNLT AL TP Ed o ¥ 3w fjfaﬁg
MB RS F B RehiBARY L2 ST o fE R AR TR Bk T ot
FAELT AR PR RET RY PO AR R RETERY
T L AE REEILAEL G ot b B FERT RO A AR A
AT R R R WIR AT TR 0 IS 7 A AR D R R

(3) ﬁ«ﬂ?% * (interim measure )

154 1d., art. 11.20.6~11.20.8..
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R FTA % 112010 5 8% 2 AL 2 BE 8 5 B3 E

PRFE e $ ez H TR 0 P RT 5 TR S o
(4) ¢HFR

Bk FTA S 1125 g s migam o § L ad Ak - £ 9
PR LI AREF A2 EAAZ PRFERLSUBRIF FEAET
FRFREH R 2ARTFEA BRI ERDY 3o F 3R TG
ERNOPPRIFEOFEATEHZFURRBEFEH o ¥ 455
WAFR L WA wd o § BIMRTIFREE S PA A 2T o
FPTARTAN MR TSR EAAS ARFEH LR R T RIL G

LB

(5) #d5i

B FTA % 1122 i “T e ip * 2 4552 o B9 % 3 FulR T
AL A 228 E 4 R ¢ (Joint Committee ) & % 21.3.3 if #7iad 5 €40
M2 2 EHP g fod 4 o B RerT i 2 A AR R ST

BAR §orits fhw o

(6) & 7dp

13

i FTA % 11.24 5 00 % s 2o sh J0 3 1R 0 B T
THRFFA -2 RN FEE- PR PRTORIRTEA- 2 B
WREREY RN E R RE X 2N A PFPE AN TN

R AL RREL -

a o a o

Id., art. 11.20.10.
Id., art.11.25.
Id., art.11.22.
Id., art.11.24.
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(7) 4 # &z $/4 (proposed decision or award) % &

FERFTA % 112011 i %33 A &rim2 W4 5 A0 £ i
AR AP AT e fFARE 2 AT E v 2 A dRTL
RSP AERE  aP P RFEERI G600 P T AR W
FEPEHRNLL PR ERBE TR ALR TR BRI

DR IR S 45 p padi Nl AR
5, ®#ipR2Fp i

ERFTAS 1120 iR TR A2 EP L 5 LR TP OB > 2o 450

e

S

Z:fﬂ\ﬁr

# SR e L L B R AR el & T R E
PHRREREE R AL EE R Ry £ R AT R 2RI
RAR# ra LB i ARA S - FLRES FREFERLTART

ARERD e PRl AR e T R
6. @ EF

Bk FTA % 11.26 i 0% % o £ 28rip B £ 37 o {3 A R EH R er 7
Epe - ERA s8R framgr A2 AAER W R e

Mz B EFFIEFFY AR PR T SN RAL 2 W

FRAT (T2 ok g g

w

b B g d 4 o gt b RIEW R TG AR A
Lﬁj%\ A AL F T AT GRS 2] 2 (panel) mRRAEERFHA
AR F RGO e Rk e

7. FEiqlanE E

19 1d., art.11.20.11.
160 1d., art.11.26.
161 1d., art.11.26.9.
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By FTA % 112013 1522 > P 3 @3B T e 2 8 2 AR T LW 2

+
A BIES B A E AR A R % R o
(=) ¢ BFTA

PEFTAS O A HTR A S A B & AUARTHREAIREZ
ISDS i - % B & ISDS i % 9.10 53 % 9.254F » £3- 1645 5 g o » ¥
FA R OA(RA L FLMR ) 0-B(2 F it g) RF ISDS ta b FE -

IITYE’/_’EFTAE’ ISDS I’+—;}\5’ T{‘«Q]li?ﬁ_f—?ﬁ“; °
1. 5 RNz H4

PRFTA S 013 1 PR3 289 PARR AR LA SR T E N2 W
FooLF 0l E CHESR AP H]FL T B TR AR MRS
Mok ¥ g [ 2 B (statutory limits) 2 Rz p ¥ r> g S RE
FREFQI2iFE2EF 75 0 TPV e @IFAAFT2ZpA LB A

—

T AR AR AR o B LR AT RERT 5 f 5

LeE g FAKGAT RGP A A B T BRI H
2. W B4

PEFTA S 01l i PR # 2 MT L P BASEFP F K3k p
%ﬁ-ﬁ—i’:%i;f%%’giui 24 2B ﬁ’%—ﬁ;g\ﬁﬁ sl AESRL T E - B EB 2R
AT RS E FrRBIrERS SR FAEE L2 ljéﬂ%%i%%@’l?

BIHEE A H R WS T ANCHER AL B0 PN 0w ¥ g 2 A gy

162 Free Trade Agreement between the Government of China and the Government of the People’s
Republic of China, art. 9.13.
%1d., art. 9.14.
% 1d., art. 9.11.
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T A/ EDE ﬁpﬁgg%%@:%&;}#«f ;}wz&(4 E A F i A )e § 9.12 1% 165, 7

%B ;%"1\;‘/?\"]% f¢ 120 p P l“%_-ut * ﬁq;,i_a_ ﬂ%”p"‘l#&zﬂ_"} o
3. W2 e

PORFTA % 015 5 RAF Pl kA G F AR T L R

Fefed 2 LR AL A D AR CRAA R LR R AL FARRR
B AR RRid ot RAE RN PR RELIP R E S G
PReAf EAFERITIHRIFRB0pPp e 2 EAEIRBERREELR
AR R AR U S AR E S P AR W E- F T
ERRBZPF A cAEAR P FTLIAERE PSP LE o7 2 B
Rend s P RFTA w2 O-AY 2 54 21 e W 4 7 5 BRI ApE

w2 e o
4, @ # s (conduct of arbitration )
(1) 225 =% F 4 ﬁ.ﬁuﬁ, TR & Mk~ 2 =2 50 (amicus curiae)

PR FTA ¥ 9162 iER v 2L R g3 v o @ ;wzq&f%iﬁi%#&ﬂ'

1
|
=

AE G S 0163 EREAIEFLAEF T G R E

BT LFL A EAGZ 2 Aﬁf‘uii%%[fﬂﬁiiﬁﬁi;‘é)&.ii

(amicus curiae) & 22 o
(2) £AR AR R

PURFTA % 916515 3 % 9.16.7 i A 447> | I AP RE B R 2 4P

AL e BT REGEEFTAN R - 305 i -

185 4., art. 9.12.
166 1d., art. 9.15.
87 1d., Annex 9-A.
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(3) g

P FTA$ 0218 Bz s 2w A v A R R FTA Mk >

(4) Bz

¢ FTA § 018 i s v 2 By 2 BG FTA bR 2
FoBEETFTLIR e AR TR ERA BHE R EEHds o ¥

L ) RCRIE DS LS VR N RE S S
(5) & 7dp 4

JOBFTA % 9201 0% % 28 pdp 2 H e A KRG RFTA E -

PR A o

-~

5, ®HREARZBPI

POBFTA % 017 i Mz v Aphz Sp > H55 + kiR FTA 49

feoo 3R it o

6. R L
¢BEFTA % 9228 P m B 40, B9 2 AT 0 225k 8 FTA #p
oo Rt o fi > P RFTA L A G §ARPFS A B = b L8R3

iR 2 opanel Frrn AT 34 A0 2 KT AP panel 5 R T2 R

R

188 1d., art. 9.21.
189 1d., art. 9.18.
170 4., art. 9.20.
4., art. 9.17.
172 4., art. 9.22.

@

NN
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7. P mEsdlz g h

PR FTA % 923 532 p ARL a4 stz pA= 3 E PN o B R ELH 2] Hp
F PR F AP -

(=) ZE R

¢ORFTAS§5 2 FTA 25158 /8 $ ISDS # $% 2 5% Jg 2 5 /BK T M 1 T 4p
L g F P OBEHE 4 0 $0 ISDS iE A0 L Fn 2 g o B 4o R ISDS # 4
22 HFERE > B0 ISDS G A WATH K2 bk o P IR FTA 2 552 FTA 325 37
AR B ARIRFFERPE L AFEREFIE P AR AR I RET
TR D EEERES G o 52 FTA T ISDS i * g (R FTA R - /2 FTA
PRLFAOREFRTHREL AS R TRESART £ 02 KB T AT
X G TR DISDS # A ¢ gk FTA R @008 QMg F 227 WA #i8
EBIPEFAFILLFIHTI R TRAPR S IR R AR HRFTA Y

FAhR AR ¢ RBFTA Y AlE > U LB P GREAH LR R
AL LB e fed gt o Y ISDS fEFZ R 0 T R RN R ¢ g2
W AR B S A AT AT o~ ISDS Ak 0 B A TR HISDS Af ) 7

7L P Fr e AR R R -

83



$LF HF AL EISDS & kHE AR A 7
§ - & ISDS 41 -% 5 B AR

-~ W ERIFTHEEAED

horrpigAg b @ o a2y (Global North) ifdp gt ~ 2 F ~ 4 £+ 3
¥ B RPS A 2 dp2 8 ¥ (Global South) RIR 43 B % ¢ 3"
FoOSER ARG REFTE AL A BFERRLFEF > MM T
(North-North Trade ) & B "% 7 % ? aut & g B > s 4 § % (North-South Trade ) »
R p 90 & Kk B Y RRehE AR R B R RE-E3F 5 0 1355 WTO
FEdpdom e ¥R L1990 # 602,190 fg & ~ b+ 5] 2001 # 596,400 R F <~
R A2 ESF TR gt £ R 6.5% 2 3] 10.7% > £ IR 50 & ke A

r’S,ﬁ‘éé-’lB/i‘a’{ 174

B 5-1 &40y ssH

FA KA WIKI

3 gt R R4 46 BT Willy Brandt #74% 1 ehF 3% % 4 (the Brandt Line) #3]4 -
”4%rv’w%ﬁW%kwassﬁéﬁﬁmﬁﬁTw@a@ﬁﬁm,agr%pivmno
T3+ % 189 2009 & 11 * 20 p - ey
http://web.wtocenter.org.tw/file/newsletter/OrderNewsletter/wtoepaper/article189.htm (&5 | fE p :
2015 &7 259 )
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FI'R 2 B A R Y B REA S R 4 e R et
B Mp RS T FEEH o 2000 & pF > B B jeht R E R4k
FRIFOE2HEIRFFT D8I ($LIBFHF £~ ) m B3P R
189 ($256 F %2~ ); 3 2013 & » 2HERUFHFET HIRHY L2
I3 AR » c BPFRFIRERLFTRIFSHNG ~Big > P E230E &
FF3%(H67T FFE~ ) @ BFY MR E4QH- L6270 E BT 52%

(LT ®/52)-
1461
i
Casd 2000 m2013
1,138
TED
576
256
126
- 1l
World Developed ecanomies Developing economies  Transition economies

B 5-2 2000 # £2 2013 # % & FDI /i &

F# %R © UNCTAD

S 2RI RETHEARTSIH 2 ISDS B R

(-) B ApEe BEFRFT 2%

FRR TR ELOFEBA TR R RS R Bt R KT

\1"
‘m}&
=t

FA
ISDS R 2 LT 4 17 @ fT1L B o 4o T GLPES B BB R
Mo B RS SRR ER RS R RS A 2R
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FOR RS MR B R RIS R R RGE RN S B A T RTIE A
BT B FR 0 H A ERHEPNA S RFRB AR
SIMRIEF o deFHE L RALTE > RMEAFAAR RN B AIARERS D
EF AR IR TIH AR I AR BEFY MR > 5 ISDS #
FALTFR o 4v (T ISDS ® B A JIH* 2538 % & * 2 B FRRP|2 - 3
ICSID 2 H # $£3Lp] o 2 ICSID 2.3k = fad & R 4172 % 5 WEER SR LT
B RERFTAEE IRPRT LS QHIEAEE A IR o s RETE
ICSID = ISDS # £ 4| 775 2 FF # 1 — FR > B3 Y Wi L8745
BRIRAL E2 2 R 44K 2 ICSID A2 2% - B3 By e B3R R
F"*q*%»’;m“*i ISDS # 4T 2 R P FRE ¥ IFF? R 6T giE

#1341 ICSID 2 92 3
(=) © BERTE BHERTE L o3

TTIP 3% 2] ISDS £ %% & B B BRI 3 1SDS i 472 R
“om % A2 A F P £ 4 E S k2 CETA @ 2 ISDS i » 7 #] TTIP
FHGIFRA S A RLBEIRNANFEE TR o 532005 #
FREENEF IS P IR E TR RN ES Fe EE R SRz
FIRURAR T A BE AR L &5 AR ISDS ¢ 30427 o NAFTA

hpwrE- - B BERFE FTAR » ISDS 4% §HERT EET B2 4
» o @ BN~ ISDS iE 0 b £ X BRI S A v F R AL 2

Fak L3~ ompisd NAFTA ™ ISDS # ki g B I A gl » 2 W4 £ <

RISDS R %2 * R pAzFH 2 50 BRAZKEE PP o BEFRTE F 5
Hherdu e BERFERLTIH AN~ ISDS 5T it b 0 iRl s NAFTA

TEREEFRET M o

5 EUROPEAN COMMISSION, Comprehensive Economic and Trade Agreement (CETA), available at
http://ec.europa.eu/trade/policy/in-focus/ceta/ (last visited July 27, 2015).
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(Z) 2%k BE5HY NP2 B3 Nalvas2 2 R

RHEEF? MM IEBE T2 e r B3 Mpdps 2§ 2 B

R

WAL BE R A EFR A RRUREPE R A RS

% IR

|-
=

FEARE o 4oB Y FR2 A S gAME Y FIE 7 £ 2015 & 1
rrr?v‘;'\«h,—a ﬁfy"?:r" [‘]]—}:i;}-ﬁ i/;pﬁﬁ,&,;u ;;3 H—:‘%}Q iE.J (.T ﬁ‘ﬁ ;}Lﬁ iﬁ.) p
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RE Gk B EEA BT T SO A B RL TR 33 T T2
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&

» &5 W F% (where there is trade, there is arbitration) » % X2+ ##7 2 5 &

R

2 et M VO R TR p AR LT L SR A
oo BEARP B IAG R Y BRI EHR TR ISDS BHlA Lm0

RSl S AR F Al
~ISDS #4115 H 5 &
(- ) ISDS ¥ #Apfst Hois = 50 4 fdd 2. & g 24> 5

T {7 ISDS # $% #54 Fapl g3 5T B Pt e p L Y

e
FISDS iFAx R A EF AW 2 L2 gF- A > RIFHRFTAEF A H

@4i&?i%%’ﬁ?‘?ﬁ—??” RREER T LG A S f g
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P20
Gh
&
N
W
T
J
e
s
X
(ﬂ
=
=
P
=
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LFciaE B a3 ~ BN b2
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BB L R £ A S R L iRk 2R AL ) A T g
R RGEZRAT P TR RGE LI M B ERE L ] T A
AEER AR - S RBERF S A M T - B2 R s

176 &ﬂ.f?%;i ' |’ wzﬁi’}ﬁ-;},’;f«i’;ﬁc’ u%"gﬁﬂa%; i 2 m7 — 4% WTO.f‘:Fk)\iv’lf’\r;?

A

A RE AL R R A FRREY R T A LW 0 F 14202004 & 5
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BF E T JRR 7 Bl E 2 ma R o

A 2@ Y J R S U [ — = . P 177 .
IR AT AL S LR ARFAP PR ARAT R

&

SR L WEAERPE PR HAEE 2 BT VR R EAFET R
7 EREHE TR AP ISDS EAx( P A 5 Bcikip ¥ ICSID @ 4.0 2 UNCITRAL
BOARR]) - 3o BT aE B E P BARA e SR o T2 28T
s L5 2% LTHISDS 3L A - REE TR RAN o 2 HEF
LA o R FRBIFRFLZEZPEHE R - A f#EI2FAr AR
RPN s R T AT 0 alP 2Ri%d 2R ET R 2 #
FI?RP 2T FR " RRRT S TREn 5587 0 - RAEH 2 RRRT

PoRERZEFREIRED LA Eock o HRFT A M

ETS

RS 2 NURE s R S

TAAN 4

&”’ﬁﬁﬁﬁﬁé”?AE%zﬁﬁﬁﬂiﬁ&ﬁ%’@éﬁ?%ﬁ$@
AR R G BV FUSR G IRGEE 0 2 ISDS Ay s v B o gt
—WEF LD RGO T T 2 b % R 0 B ORI AR e KR
PR G P KRG - UDHIRT AR AL T - B B LR
SEderit o TLiT ISDS WAE (FHARG - WAk REHE S SR T o K
- AREHROF L LRt 5 e A0 2 AR Y chdeim e Ry ISDS 541

m 2L F]eg B G K- ISDS 154k p T 2 ;p,g% o
Z) FMRA AT 2T 2 ISDS # £ a A BT ISDS @ R F ()

FEFY A FHRA RO N2 TR B R RSB R OB 2011

TEBRFTAZ UESRP P28 P2 RFABEARF IR
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