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A Study on the Central Clearing of Over-the-Counter Derivatives —

Emphasis on the U.S. Financial Reform Act 2010

Abstract

Because of financial innovation, the trading volume of derivatives increases and
the market participants get varied. Derivatives, that were developed to hedge or
mitigate risk, become one of the tools to speculate. According to statistics, the total
nominal value of derivatives traded in the over-the-counter (OTC) market is much
higher than that traded in the exchange. Because of the low market transparency, the
lack of powerful risk mitigating mechanism and the high correlation among major

market participants, default of one counterparty may cause systemic risk.

After the global financial market meltdown in 2008, countries devoted attention to the
causes of the financial crisis, especially to the OTC derivatives. To reduce the risk
identified in the OTC derivatives market, trading on the exchange or electronic
trading platform, central clearing and information disclosure are some measures to be
implemented. The Dodd-Frank Act was the earliest reform act passed by the U.S.
among these countries. Although central clearing is the major component of the act,
there are also several exemptions of it. For example, non-standard derivatives, foreign
exchange swaps, foreign exchange forwards and derivatives traded by end-user are

exempted from central clearing requirement.

To be central cleared, the OTC derivatives must be standardized and with certain
liquidity. Once central cleared, companies would be unable to use customized
derivatives to mitigate commercial risk and the cost of hedge would probability

increases. These are some reasons mentioned to support the central clearing



exemption. However, the existence of these exemptions may become the inherent
loopholes of the act. This article would first introduce the central clearing exemptions

and evaluate the possible effect these exemptions might cause.

Key Words: OTC Derivatives, Central Clearing, Dodd-Frank Act, Central Clearing

Exemptions
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Bl WS e ikt R ath dhd £blaTa 22 330t e
B PSRRI RS LI H T P A RITRLE G R 2T
ARF R FLNAEPERIFFHIFMLLE o LA BEER
( Over-the-Counter, OTC) % % > d & i SR AR EERFTREERE 0P
PSS IR $O) WEAl B S IRE G- R Y 'R R L R ALE SRRk
oo FukimAm { 4R B 2B - 2RK% & ® (American International
Group, Inc., AIG) F1H 537+ o & 5 * & 4 2 4 (Credit Default Swap, CDS ) @
FKar dESR T AR BRI P2 S RERR DR - Y RARBHEZIRR
AL B MRS 2007 & 1 2000 £ 2 At 0 ARE AFART S

MR ERAWEL AT WAENE L RER MER '*ﬁ‘f‘ Fada i kit
At TRBFBREFT A2 RIS e L I B EFRAL LR
2~ X FE® (G20) My 2008 £Az % B2 B ¢k 0 27 G-20 Bl a2
foob iR 2 EAGRIR e RE L MBI G REF AT T Tt
FREGEDHERE IR o YA B b LA > 22009 F 97 T B
¢ (the G-20 Pittsburgh Summit) _+ #73 £ 2 4g4h % (Leaders’ Statement) » £

RPN e o R 2t P BB 2012 & R 0 L FEE L F AT

(exchanges) & % + < % X  (electronic trading platforms) £/7 2 % » ¥ 58
Mo & 4++ (central counterparty ) | i& {7 % & (clearing); A S8 ° B 52 &5

JER RN E RS RS S B CS R L R R A

(trade repositories ) ¥ #g*

! Doron F. Ezickson, Prajakt Samant & Rashpaul Bahia, EU Financial Reforms Impact on OTC
1
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ERAEED FE RN T R B T B 2 ) f kR
% (Dodd-Frank Wall Street Reform and Consumer Protection Act) 2 > B &_% # i
Legd 22 MRS o PP ﬁﬁer@v o R 1B E B
B HATAMRIL P BRFEM T o P FEPE L4 6 (The
Commodity Futures Trading Commission, CFTC) %2 £ Wz %X 2 % £ f € (The
Securities and Exchange Commission, SEC) % i # 8k » - % & foor3 TR
® v (standardized) ; z iTA M E S F R EY BE o A A HATEE? Y o 4T
FRFEAFLAY e FAMEY SV A LRI R 2B G

WEAKRBWEIT -

B LEHRITL I BRI F R A Rt 2 ke
CRSAE S A SRS (EW pER el RS LD o b RV e
Bl Folh 2 ey R ER ARSI AREPT LB U
LM S EANKRERI R BRD FP A1 FHRBER S 248K
FREFEDFFAEALF 2o R8BSR FSEEY BE i B TR
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Derivative and Commaodities Market, PLC MAGAZINE (Dec. 2010).
2 Dodd-Frank Wall Street Reform and Consumer Protection Act, Public Law 111-203, 124 Stat. 1376
[hereinafter Dodd-Frank Act].
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Fo% EMemE R THY BE ) & R

2007- 2008 & 2_ & f 5 4% > BEE I £ R 5 A e R s lde s sy |
(subprime mortgage ) /& # > AR5 B & AT S P A S L 2L LA E
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TE AR £ T o 2RI G FAIG W S A 2

Ao efrs Bl FREEACREF Fimd Pt pr HE ki

ATt T W E T UER e 2 R dﬂz %% % (Dodd-Frank

Wall Street Reform and Consumer Protection Act » 12+ & # Dodd-Frank ;= % ) e
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* Viral V. Acharya et al. Derivatives: The Ultimate Financial Innovation, in RESTORING FINANCIAL
STABILITY: HOW TO REPAIR A FAILED SYSTEM 233, 233-234 (Viral V. Acharya & Matthew Richard eds.,
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1'% i & 427(Bank for International Settlements, BIS )2 st3- F 41487 » # 1 2008
£ Ko 2k AT A (outstanding) #74 H4% &2 & P £ %E (notional amount) # >
HE EAr b 28 b (futures) {rif #% 48 (optlons) X5 B717 v 3~ R
WEREET HLE FIrF LA VEA A EFL EAFLIER R HFLE 2L E

AR

;;sﬁﬁi;é<;ﬁ«ri‘;‘;%—agfmamgp%uxiq\ LE ORI EER S TR
dE 2 W AT RE S R HE AR BB Y
BEhirt g B ERplAT R ZF L REZRUCZFEHEE2
RS IR AL CERESERE RS R R LR S SRt EA R R

T A

a4

TEHLFAREP RN AT R B AL (spread) < EESH P Y

=]

O
'ﬂ\‘ﬂ«

Tg ; FE R FREISHLIE 92 2% bk (creditrisk) > F Tl 2

2% b Eptes P A 28 (bilateral settlement) 7% 5 H05¢ € i - ¥ F)
SAHF o3 d AR B2 kiR % (systemicrisk) %o stk £ g A 8¢ AIG

WAL A2 T2 THHEZERFIHIIEZEFENLRTGH G o

bd s AIG A R Bk 2 B RS fok ARTHE R 2 2 0

VIMETRRL A B 0 GETFPNE 3 2P 2 (AIG Financial

&% i 5 2 4 - AIGFP

Product Corporation, AIGFP ) #7j¢ 3 2_ 2t i# 5¢
FABEATAMEE &S AERE o e T Al B o 2 X K (interest

rateswap ) ® 3 1998 & » ¥rz ¥ k2 B L o2 (J.P. Morgan) =

AIGFP 3k 4 & ¢4 #x4%4 % % (collateralized debt obligation, CDO ) 2_ % -

—

TEWAIG R R FAAFLREFHGFR R FERLATAGR LY

2010).
> BIS, Statistical Annex, June 2011, at http://www.bis.org/publ/gtrpdf/r_qa1106.pdf#page=136 (last
visited June 9, 2011).
® Gordon Rausser, William Balson & Reid Stevens, Centralized Clearing for Over-the-Counter
Derivatives (Sept. 18, 2009), available at SSRN: http://ssrn.com/abstract=1475351.
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(restructuring) % 2 * ¥ ¢ (creditevent) P& » AIGFP #-4f 12 * i X 2 & &

Ty ARERG A B EOUHTO2HWE > EF f £ KET £ (premium)

JHAIGL - AAAR T $52 2 A F L H a2 £ 9 EE R £ 5

YA d NEER EEFTHARETE IR GER) L 2 A REATE 2 T E Y
TOREEF O RENLLFEASTETZJIEEE - £ 1 2008 £ L0k s

AlG #tH#F 2 " g2 & g 4 p & F 25000 ¥ <o s AIGH %25

BEA2Zfr CAIGY FLFERFENIHRTNI S PR A2 EF oA i

M4 578 mEAZEZYBERT Ly Fopd s o

% 2007 £ £ W5 P e A ED FIAKPEEE R AL AIGH k¥ L

—N

Fle gz R4l 2404 > 22007 £ 5= % 5 AIG & 5Tl %
37 352 mE A2 A CBAAIGE Z R A L E KRG FadpA > FERH
FAFEL o F AR PO HEEEE TR R R AIG S

= %
5

HrER G > FLF REERA R AIG K 2007 Az H A 4 <

(=8

EHA V-2 oo kT OERLE RO FRFEGIHT G S22 Hani
SHRETERFOAIGEFRERENA B FEFR FI R RBY AT REL LT
fod FIAIG @ FH2 e NE R Bt AIG im0 T 1 4o chE T
530 2P AIGFP 2 4B3fA54F 0 AIG 2 R ¥ (25403 B S ¥ 3= NS
R AIGR 2 EH S H P E R TR L R £97 % 2 150 R E & e
EREHROEE > RFAIGLT &40 R g+ o £ M2 EF 47 (Federal

Reserve Bank ) #. 15 7 ¥ 7 2 3% u—'ﬂf‘ LREH O MALTFE AIG 2P a2 R

" LAURENTL. JACQUE, GLOBAL DERIVATIVE DEBACLES: FROM THEORY TO MALPRACTICE, Chapter 16
AIG 275-280 (2010). Gretchen Morgenson, Behind Insurer 5 Crisis, Blind Eye to a Web of Risk, THE
NEW YORK TIMES, Sep. 27, 2008, at http://www.nytimes.com/2008/09/28/business/28melt.html (last
visited June 5, 2011). Mark Pittman, Goldman, Merrill Collect Billions after Fed 5 AIG Bailout Loans,
BLOOMBERG NEWS, Sep. 29, 2008, at
http://www.bloomberg.com/apps/news?pid=newsarchive&sid=aTzTYtINHSG8# (last visited June 5,
2011).

& Gretchen Morgenson, supra note 7.
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® Mark Pittman, supra note 7. Edmund L. Andrews, Michael J. de la Merced & Mary Williams Walsh,
Fed 5 $85 Billion Loan Rescues Insurer, THE NEw YORK TIMES, Sep. 17, 2008, at
http://www.nytimes.com/2008/09/17/business/17insure.html?hp (last visited June 5, 2011).
10°U.S. House of Representatives, Committee on Oversight and Government Reform, Public
Disclosure as a last Resort: How the Federal Reserve Fought to Cover up the Details of the AIG
Counterparties Bailout from the American People, at
http://oversight.house.gov/images/stories/Reports/20100125aigstaffreportwithcover.pdf (last visited
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June 7, 2011).
1 See Michael Greenberger, The Role of Derivatives in the Financial Crisis, Testimony before the
Financial Crisis Inquiry Commission, June 30, 2010, at
http://www.michaelgreenberger.com/files/FCIC-Michael_Greenberger_Testimony.pdf (last visited May
15, 2011).
12 Gretchen Morgenson, supra note 7. Viral V. Acharya et al., Centralized Clearing for Credit
Derivatives, supra note 4.
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1998 # 9 " » R F A ¢ ™= 2 (Long-Term Capital Management, LTCM )
FRABRGFFHITIBF R AR AZ T2 BT AT amEY
AIGE 454 -LTCM 3 § HERB < 289 A2 3 L3R ¥R 2
Bz L3542 iRAgARH @ B £ 2 B 2co LTCM 12 T3 3¢ 1+ (market
neutral )} Z L F R FE KT E e UL - F X2 20 ARP FHF
% (mortgage-backed securities) % 474 M5 &0 T 00 B AR E TR B EF]

1998 #4 » H FAMEF L 1250 BE ~ > R HF A 250 RE~ > #H
2 A5 FAQE 25 % 1998 £ 7 1 o BBl & AT F R R A RFEE L
P A S LTCM 235 F Ry £ m 2 pF > LTCM B 40w fR4Effsdp » b ®®
- AP TFLITARE S Apy T 2 90% 1 i F|@ HETeRL A o
LTCM 2. 2 5 2 2 G L 7 > ¢ 537 S0 2 <Al g midif - A0
LTCM z_ 5B ¢ $+ & pd8 5 F &k iz F2 58 & g mp=nik i 447 ( New York
Federal Reserve ) » 1998 # 9 # 23 p 7 & 14 7 & midiE - £ %36 ¥ ~2 &

v LTCM 7 4 3ok g 5 83 o

LTCM ¥ 2@ (B &k 4502 fahl 2§ > B4k > & BT BT
Woe EFRT FH R b G o ALTCM 25 2 187 4 > d 23+ = 75 AR
friea 2. Tk 4 p % f el ] &= (Counterparty Risk Management Policy
Group, CRMPG ) ;> 45 4! & Fe A8 208 B 573 Hied 122 b #8 F 2 R ag™ o
Riklix &£ e PRFr% B € (House Financial Services Committee ) *+ 1998 # 10 7 1

PEFLICMET 2 2B 2 g B2 g ms 31 7] = (President’s Working

13 LLAURENT L. JACQUE, Chapter 15 245-273, supra note 7.
4 Michael Greenberger, The Role of Derivatives in the Financial Crisis, supra note 11.
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2 R % 4r# A2 i 4 (ability to inspect risk management models) % 2z 3™ -
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WA AR F 0 2 51999 & 110 YR - ERE S ERE K E MG
BRSO 2 TA LR & ﬁzﬁ“* & % % ;2 (Commodity Exchange Act ). = ¢ -
AR A AR 0 d sk 2 % %5 ¥ £ (sophisticated counterparties ) #7ig {72 T4

FEIE FRFIRF RIS ZLRG TG e E AL S SH
R FE LR TR A AR A S0 REARM I R BLA MR
o b IMAR A T A {5 2 2000 £ 7 &P b IR i 2 % (Commodity Futures

Modernization Act of 2000) *#-% & 474 4 & f A& 53 ",f * CFTC &2 SEC 2 ¥ %

5 Report of the President’s Working Group on Financial Markets, Hedge Funds, Leverage, and the
Lessons of Long-Term Capital Management (April, 1999), 39-40, at
http://www.treasury.gov/resource-center/fin-mkts/Documents/hedgfund.pdf (last visited June 9, 2011).
16 Adam W. Glass, The Regulatory Drive towards Central Counterparty Clearing of OTC Credit
Derivatives and the Necessary Limits on This, CAPITAL MARKETS LAW JOURNAL, Vol. 2, No. S1 79, 81.
" Anupam Chander & Randall Costa, International Law and the Economic Crisis: Clearing Credit
Default Swaps: A Case Study in Global Legal Convergence, 10 CHICAGO JOURNAL OF INTERNATIONAL
Law 639, 659-661 (Winter 2010). Id. at 81.
8 Anupam Chander & Randall Costa, supra note 17, at 659.
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Bivie s 2 4P &£%Ep 1998 & & T 2005 & & G ab 0 1IE & 20%2 iF B L2
FEIFREL 22 ERAPM A EBM A T B R H - AL AR
FLABHT RGNS AR A BF LTS I G R

X #% 2 Timothy Geithner i 7z 8 14 7~ 3472 A & » A EH G 74 45

,\

Cifx

SR B2 PR RE R 2T AL AR S 2 AT B
R ENCE Rl R 2 R SRR LRSI & SRR Pk
{2 éppt > REE? BEBFIEAMFIH P L - FIHFFHLLZ 4
BER > pwe 3 ET MEFARGRASRAFEL LR TR IR G R
(CRMPG), #2008 # 7 * &2 42 ¢ » r& A XER I L5 REps 32 5
B nLeng g £H 4 HCDS R &7 BB B

B B2 B (T GlAo#h D R B B H g

p 2008 & kA2 > F REE B2 7 MR RGTRED F S PO 2 Y
Zod g SEHR  Led 020092 67 170 > £ W% ® 5 (Barney

Obama) 4% 4 & f 3 412 6 £ 4 (White Paper) ®» 27 B3t 157 #2

9 PHILIP MCBRIDE JOHNSON, THOMAS LEE HAZEN, DERIVATIVES REGULATION, 22-23 (2004).
% B|S, Committee on Payment and Settlement Systems, New Developments in Clearing and
Settlement Arrangements for OTC Derivatives, Mar. 2007, at 8.
21 Yalman Onaran & Michael McKee, In Geithner We Trust Eludes Treasury as Markets Fails to
Recover, BLOOMBERG, Feb. 25, 2009, at
http://www.bloomberg.com/apps/news?pid=newsarchive&sid=al.hs5ByIn00k# (last visited June 6,
2011).
22 Michael Greenberger, The Role of Derivatives in the Financial Crisis, note 64, supra note 11.
2 Adam W. Glass, supra note 16, at S85.
#* Anupam Chander & Randall Costa, supra note 17, at 664-666.
% The White House, Remarks by the President on 21* Century Financial Regulatory Reform, June 17,
2009, at
http://www.whitehouse.gov/the_press_office/Remarks-of-the-President-on-Regulatory-Reform/ (last
visited Apr. 8, 2011).
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EfAE i F KPR Ao LTCM et =t g p 8?9 2 AIGE 2 > YRE D T84
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gL, 2 F Dodd-Frank ;2 & B¢ 254 R Lecd 3 9 > 7 R B 74 B

=4

r‘{—-:d;;gg:t‘ “:é"—g s R ggfé#géf—%@l/*if;“) %ﬁi%LEg,l/ﬁé’bé{ﬁ

. EEEE RE AL
¥ - & Dodd-Frank 2 $HREF 25 imi BF FL AP
Dodd-Frank ;2 % 17 5 2 R T & A2 v > 7~ 5 p 1930 # ¥ R £ |

HERTIEM R F2 A FRBEY 3 WA G 2 mARE R

g Lig-HE R TR B8 2 RAl - & Dodd-Frank i2 % ¢ - B>t k5

% The Obama Administration’s White Paper on Financial Regulatory Reform, June 17, 2009, at
http://media.washingtonpost.com/wp-srv/politics/pdf/nearfinaldraft_061709.pdf?sid=ST200906160331
7 (last visited June 9, 2011).
" Damian Paletta & Aaron Lucchetti, Law Remakes U.S. Financial Landscape, THE WALL STREET
JOURNAL, July 16, 2010, at
http://online.wsj.com/article/SB10001424052748704682604575369030061839958.html (last visited
June 9, 2011).
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VII—Wall Street Transparency and Accountability ) | » 4 %] 4-¥F 2 3% % (swap)
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% Dodd-Frank Act, §723(a)(7)(B): "OPTION TO CLEAR-The application of the clearing exception in
subparagraph (A) is solely at the discretion of the counterparty to the swap that meets the conditions of
clauses (i) through (iii) of subparagraph (A).” *t Dodd-Frank Act, 8763(a)® 44428 ¥ A # 4 145

Rl TR
% Dodd-Frank Act, §723(a)(3): ...... (A) STANDARD FOR CLEARING.—It shall be unlawful
for any person to engage in a swap unless that person submits such swap for clearing to a derivatives
clearing organization that is registered under this Act or a derivatives clearing organization that is
exempt from registration under this Act if the swap is required to be cleared.” Dodd-Frank Act,
§763(a).
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3o H o R e 7% (swap execution facility) 27 g ¢ 2 330

BRI b 2 A R SARE 23 2 3% k) CFTC o SEC 1 #eie
FRad T SR PRI IR A e F2 A fRIDT
20 e @RS B LM A B A S AR 30 p
Jﬁ”?uﬁﬁckmiﬂ.’Qﬁiﬁﬁ*ﬁ?ﬂé%@i90ﬂmfvm%i?°ﬁi&i
PWHANIFAIBZTOFEEY B L 20T i RS R LR

bz ¥ b g2 (FNAFR B¢ R H (stay of clearing requirement) 2 i-%* @

Yy

FIEBRF (review) 2 22T HAREZOR Z o V- 25 > ¥ E5)8

BREALR GERN S 2T GE A BMRIEFT IR BE 5
EEr PRI R e AT N2 SRR A F R TR BRI SE
el AP BR TR IR EAAL > LRFTHIGR G2

GhEREARTAERY URBA LI BRI B Kb e F

fo
iz Dodd-Frank ;= % 2 .%_» CFTC % )T&:_F R e LR BTG
R ELRLEEIRRE 2 BB RE N E R EE - EPNRFRE NS

N
iﬂt‘;

Soﬁi?ﬁb%i’CFTCé:}%ﬂ’.ﬁ%r‘;i%; 5302 r %P g

WHLT P RESFLEIRD R CFTC P HRMN2ZBET XN 5 R H

% Dodd-Frank Act, §723(a)(8): “(8) TRADE EXECUTION- (A)IN GENERAL- With respect to
transactions involving swaps subject to the clearing requirement of paragraph(1), counterparties shall-
(i) execute the transaction on a board of trade designated as a contract market under section 5; or (ii)
execute the transaction on a swap execution facility registered under 5h or a swap execution facility
that is exempt from registration under section 5h(f) of this Act. (B) EXCEPTION- The requirements of
clauses (i) and (ii) of subparagraph (A) shall not apply if no board of trade or swap execution facility
makes the swap available to trade or for swap transactions subject to the clearing exception under
paragraph (7).” Dodd-Frank Act, §763(a).
%! Dodd-Frank Act, §§723(a)(2), 763(a).
%2 Dodd-Frank Act, §§723(a)(2)(C), 763(a).
%% Dodd-Frank Act, §§723(a)(3), 763(a).
¥ Dodd-Frank Act, §§723(a)(4)(C), 763(a).
¥ Dodd-Frank Act, §§723(a)(3), 763(a).
% CFTC, Process for Review of Swaps for Mandatory Clearing, FEDERAL REGISTER, Vol.75, No.211,
67277-67282 (Nov. 2, 2010).
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Dodd-Frank ;= % & AP fE 2 > @ 324+ CFTC & SEC B % 2% > 7 /% %
PR T BT Ea 0 Y B2 8% (1) AT §2 2 pR% (notional
exposure ) ~ 2 5 jnd il A FAL 5 (2) AR Z2Ea4 smiFs
F2ZEBET R MR AR E 2 T ERFIHT O LT (3) ML

2y 0

SERAFALD BRI T RE RN REBRTRE Y EHR S h A
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bz 8 (4) REE M pr T2 HRI2PE (5) g7 My
WA R ¢ R A AP MR oL A S iy A A A 2
EET R PR LSRR B > A CFTC P 2 pME %Y > ¥ R
{ie-H2Z BHLRT -

¥ 1d.
% 4.
¥ 1d.
“0 Dodd-Frank Act, §723(a)(2): “...... In reviewing a swap, group of swaps, or class of swaps...... the
Commission shall take into account the following factors: (I) The existence of significant outstanding
notional exposures, trading liquidity, and adequate pricing data. (I1) The availability of rule framework,
capacity, operational expertise and resources, and credit support infrastructure to clear the contract on
terms that are consistent with the material terms and trading conventions on which the contract is then
traded. (111) The effect on the mitigation of systemic risk, taking into account the size of the market for
such contract and the resources of the derivatives clearing organization available to clear the contract.
(V) The effect on competition, including appropriate fees and charges applied to clearing. (V) The
existence of reasonable legal certainty in the event of the insolvency of the relevant derivatives clearing
organization or 1 or more of its clearing members with regard to the treatment of customer and swap
counterparty positions, funds, and property.” Dodd-Frank Act, 8763(a).
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.7 &> ¢ (International Swaps and Derivatives Association, ISDA) % /%
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BEEEg FHme s Mo pHR7 @0 0d B E e 28 5
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th:

FH @@ AIGRP 3 7 TR * @ 93T 8, B B pa iz gt
i # L AIGFP: f j& % f % (2 4p B 24 o 2% Dodd-Frank i % %~ T ¢ 24
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1 Craig Pirrong, The Economics of Central Clearing: Theory and Practice, ISDA Discussion Papers
Series, No. 1 (May, 2011).
“2 Prepared Statement of Robert G. Pickel, Executive Director and CEO, International Swaps and
Derivatives Association, Hearing to Review Proposed Legislation by the U.S. Department of the
Treasury Regarding the Regulation of Over-the-Counter Derivatives Markets, Sep. 17, 22, 2009, Serial
No. 111-29.
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AT & N R4t 1936 £ 2 &8 B2 %2 (the Commodity
Exchange Act1936) > & K75 # b @ &% FHBEE 2 25 #12 5 o R 1992 &

FHRP&SILEFZB2 PRI L HRZOFRIFEEZLRFH#

HE G OBARCFTC FI %A g Bl Bpdh > L2 d AR 2 9&%*?

BRI R T2 g4l 2 1 2000 EH SH R E R 4 K CFTC #7

¥ :
TR ERIFFEH 3 (eligible contract participant) ¥ » & & %/ ¥4 7 (individual
negotiation) 74 g2 g kY 22 R B S (RASSGH) 22 Moz
BENREILZRPLHT 200 BRACSERRD F L 228 T Y
CFTC#t2 2 £ 3% #iF 4
Dodd-Frank ;= % - & 2000 # 7 =4 p % it % % Zp’“% Bl R s
CFTC 2 SECHAESFITAPRREF (LR A #HEFT )2 TFH4 72 LI HEE
HRE > TR i;%z;‘trfi’—‘;{ e dEEZ 9 5 E (swapdealers) fri & L HEE Y
3}19_ % (major swap participant) » 4 % # i jp ki 25 > ot e R N A T D
Bl T T +@@6~§*¢%5ﬂ~%ﬁ“oi%ﬁﬁ%m§i@§

R SRR EE R R R ETISM EER

B2 34

“wﬁ*%‘ﬁﬂaiiiﬁfé**l4§i%%’ﬁ{?éfﬁﬁﬁlﬁﬁiafﬁ“*
’ﬁgxﬂ'ﬁmﬁ;@&%&pﬁi&ﬁlﬂti%iﬁ’ﬁi&\ 5 E ¥ SR 2z

AR E %«\~#4mﬁ&m~wrbbﬁ EHRE KRG ATR TR

AT 2+ S‘ﬁgfimu FZJF B ERZGERPFEFR %Jﬁ - 7U.S.C. §2(c)(2)(B).

# 7 U.S.C. §2(g)(2010): “(g) Excluded swap transactlons No provision of this chapter (other than

section 7a (to the extent provided in section 7a(g) of this title), 7a-1, 7a-3, or 16(e)(2) of this title) shall

apply to or govern any agreement, contract, or transaction in a commodity other than an agricultural

commodity if the agreement, contract, or transaction is- (1) entered into only between persons that are

eligible contract participants at the time they enter into the agreement, contract, or transaction; (2)

subject to individual negotiation by the parties; and (3) not executed or traded on a trading facility.”

** PHILIP MCBRIDE JOHNSON, THOMAS LEE HAZEN, supra note 19, at 19-21.

“° Dodd-Frank Act, §712.

" Dodd-Frank Act, §731.
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FIrAEp Rl g R ol b A A RASHE £

A IEE ERF S FHE LM EREAS AL FRIFPITARELE L
T PR SETRERRBHBETN ) L E L LS E (Securities

Exchange Actof 1934) 2 2R45 > T L3k » P LRI B TR S L AFITL N2 & R

e

P& 'gifﬁf@;&ﬁ%%“SEC CFTC 2 & % -

p 1970 & 4= > SEC et R g S L gk H § & 9w CFTC &
NEERE GEIASAH CEZRRNE T AFSLEEY 0 8 RCFTC T i
#r2 SEC £i+2 ph 2 % &2 SEC ie 7457 - 4 1981 # » CFTC # SEC 44+
iriE2 & &kiE 2 3k (Shad-Johnson Accord ) » CFTC w43 ¥4 147 52 &
P P EEESPM L AS I E S ERE R REREE T L B
H#RI§F SEC #73 » 2 ¥R A% 1 45 B (broad-based index ) #F f % b AFHp piE %
> ivd CFTC #4% » & SEC 47 7 i-18% - 2000 # 75 & & 2 2 p):e
- H R T i 4p 8 (narrow-based index) ; # 2 BRI f 2 FEHEFR
R T oFhr P AaEs s B2 PR3 3¥2 s o &£d CFTC2 SEC £ # 32 »

i—g?)%il\\"}gikﬁv/\w%%ﬂ}ﬂﬁ ] l?%}kﬁ&é* P\»:'grﬁﬁt']

pt =t Dodd-Frank ;= % 1 CFTC & SEC $# 24 & X2 g T dl~» > Rt

agF 1‘#—"1 THEE TR S22 EROT AMBE AT A SEC H#HAE S L i

“1\\-

Fikihz 3% % X (security-based swap) 7 % 4 ¥ £F1# (exclusive jurisdiction ) »
CFTC pl ¥ ‘]‘*“K/T\ FEAA KT B AT B 3‘—?1‘&51 o 3 A

PFEFHEIAHARIEZ G2 6 T G208 &3] 2 9(mixed swap )

PHILIP MCBRIDE JOHNSON, THOMAS LEE HAZEN, supra note 19, at 968-970.
“d.

%0 g,

> Dodd-Frank Act, §712(a)(b).
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B H 2 g R ¥ E o CFTC % »t 1993 & {0 = 57 R /L 550 3
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I =ti kg 24 B € (the Federal Energy Regulatory Commission » FERC ) jhsb
R 2 REATA LR S FRERF BN SRR FERRERE LT R
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& Dodd-Frank # % ¢ » #2925 ~F L HABEZAH A

o

2 Dodd-Frank Act, §712(a)(8).
* Dodd-Frank Act, §731.
Dodd-Frank Act, 8712(a).

® Dodd-Frank Act, §712(a)(7).
® Dodd-Frank Act, §720.

" Dodd-Frank Act, §722(e).
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i g s Fo A - A2 fIF AR S R FE R ES
(instruments of indebtedness )~4p #c~ &  ficyp e H 8 £ gL JIE S A S
AANFER GALFEIR LA ET FARA AR P ERZ NGRS
AAREHIDEBABTNE - FRHEIBTNL TR FUES LA

#2242 %) (security-based swap) > & CFTC 2 # {3 R A X 5 A
2. ¥ A A 3 1933 % X2 (the Securities Actof 1933) - 1934 & X 2 4

i (the Securities Exchange Act of 1934) # f SEC # 321“3‘58

BERAALETN 2R PRI FE M

(\x,

2 d SEC *+% ¥ %
H

BB E o P P RE 22BN F AR S & (narrow-based security

% Dodd-Frank Act, §721(a)(21)(47): “...... the term ‘swap’ means any agreement, contract, or

transaction-

(i) that is a put, call, cap, floor, collar, or similar option of any kind that is for the purchase or sale,
or based on the value, of 1 or more interest or other rates, currencies, commaodities, securities,
instruments of indebtedness, indices, quantitative measures, or other financial or economic interests
or property of any kind;

(ii) that provides for any purchase, sale, payment, or delivery (other than a dividend on an equity
security) that is dependent on the occurrence, nonoccurrence, or the extent of the occurrence of an
event or contingency associated with a potential financial, economic, or commercial consequence;

(iii) that provides on an executory basis for the exchange, on a fixed or contingent basis, of 1 or more
payments based on the value or level of 1 or more interest or other rates, currencies, commodities,
securities, instruments of indebtedness, indices, quantitative measures, or other financial or
economic interests or property of any kind, or any interest therein or based on the value thereof, and
that transfers, as between the parties to the transaction, in whole or in part, the financial risk
associated with a future change in any such value or level without also conveying a current or
future direct or indirect ownership interest in an asset (including any enterprise or investment pool)
or liability that incorporates the financial risk so transferred, including any agreement, contract, or
transaction commonly known as- (1) an interest rate swap; (l1) a rate floor; (111) a rate cap; (IV) a
rate collar; (V) a cross-currency rate swap; (V1) a basis swap; (V1) a currency swap; (VIII) a
foreign exchange swap; (1X) a total return swap; (X) an equity index swap; (XI) an equity
swap;(XI1) a debt index swap;(X111) a debt swap; (XIV) a credit spread; (XV) a credit default swap;
(XV1) a credit swap; (XVI1) a weather swap; (XVII1) an energy swap; (X1X) a metal swap;(XX) an
agricultural swap; (XXI) an emissions swap; and (XXII) a commodity swap;

(iv) that is an agreement, contract, or transaction that is, or in the future becomes, commonly known
to the trade as a swap;

(v) including any security-based swap agreement which meets the definition of ‘swap agreement’ as
defined in section 206A of the Gramm-Leach-Bliley Act (15 U.S.C. 78c note) of which a material
term is based on the price, yield, value, or volatility of any security or any group or index of
securities, or any interest therein; or

(vi) that is any combination or permutation of, or option on, any agreement, contract, or transaction
described in any of clauses (i) through (v).”

CORAEE g PETHERL - F (1) TRk g i (2) 4 e

m#pﬁit%%” P2 L 5 (3) Zdpdic? L& B T LKL 0 £3F léu#gﬁzkﬁ 60%u bz g

£,(4)E3 3% 25%2 L A M2 R T HAZE S B 0 2 # p 2 % £ (daily volume)
SN EFFgEA FFAREISARE RSN FFE A
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Bz 22 9% d CFTC{rSEC £ b k28 £
2R (mixedswap) RI'E T & 7 F@E S AR EHT N2 E- @ gikD
o e Tt - R GV i%ﬁq,grfggﬂ iz ‘ﬂgﬁc N Eﬁg;«‘%igg

P 4 61
’E‘_i‘#ﬂﬁﬁiie °

d AT G REL AT LT R R P PR 2t
ERAEXEHEG W) (futures)~ ¢ 2 5 2t mE 4 (listed foreign
exchange option) 2 ¢t » Dodd-Frank j# % ¢ % &2 2 3#Z 94
BT & o A R e F AR AT AR AR E A R
R AT &#%*’?t" AR et Rk g bR T 2

CRPEEREELETES SIS Ea LR

20 MGER FF RGP Mokt R S W R R (price discovery )

7/

574 iy "‘f%t‘ %8 ¢t > Dodd-Frank ;= % 7373 %

ﬂ\i—ﬂ:

% B F Y RfeF R

% Dodd-Frank Act, §761(a)(6): “(68) SECURITY-BASED SWAP- (A) IN GENERAL-......the term
‘security-based swap’ means any agreement, contract, or transaction that-
(i) is a swap, as that term is defined under section 1la of the Commodity Exchange Act (without regard
to paragraph (47)(B)(x) of such section); and
(i) is based on-

(1) an index that is a narrow-based security index, including any interest therein or on the
value thereof;

(1) a single security or loan, including any interest therein or on the value thereof; or

(111) the occurrence, nonoccurrence, or extent of the occurrence of an event relating to a single issuer
of a security or the issuers of securities in a narrow-based security index, provided that such event
directly affects the financial statements, financial condition, or financial obligations of the issuer.”
8 Dodd-Frank Act §761(a)(6): “(D) MIXED SWAP- The term ‘security-based swap’ includes any
agreement, contract, or transaction that is as described in subparagraph (A) and also is based on the
value of 1 or more interest or other rates, currencies, commodities, instruments of indebtedness, indices,
quantitative measures, other financial or economic interest or property of any kind (other than a single
security or a narrow-based security index), or the occurrence, non-occurrence, or the extent of the
occurrence of an event or contingency associated with a potential financial, economic, or commercial
consequence (other than an event described in subparagraph (A)(ii)(11I)).”
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2 Dodd-Frank Act, §727.

8 |d.

Dodd-Frank Act, §§728, 729, 766.
> Dodd-Frank Act, §§729, 766(a).

® Dodd-Frank Act, §§736, 763.
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Dodd-Frank ;2 &M ¥ S8 4R IT5 EREER 5 F|R2:2E » A ERPN F

L RFEECIEHERGLAEY BE T HERGREY iRy THRE

7 .
% Dodd-Frank Act, §§737, 763.
%9 d.
" Dodd-Frank Act, 8737(c): “BONA FIDE HEDGING TRANSACTION...... the Commission shall
define what constitutes a bona fide hedging transaction or position as a transaction or position that—
(A)(i) represents a substitute for transactions made or to be made or positions taken or to be taken at a
later time in a physical marketing channel;
(ii) is economically appropriate to the reduction of risks in the conduct and management of a
commercial enterprise; and
(iii) arises from the potential change in the value of—
() assets that a person owns, produces, manufactures, processes, or merchandises or anticipates
owning, producing, manufacturing, processing, or merchandising;
(1) liabilities that a person owns or anticipates incurring; or
(111) services that a person provides, purchases, or anticipates providing or purchasing; or
(B) reduces risks attendant to a position resulting from a swap that—
(i) was executed opposite a counterparty for which the transaction would qualify as a bona fide
hedging transaction pursuant to subparagraph (A); or
(i1) meets the requirements of subparagraph (A).”
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E R RSy B2 A MR & doch k% (foreign exchange swaps )
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% (Treasury Amendment) ™| @ $A3TH &2 b2 FHEGULEE LS S mhTE
BT A RS N 0 Fl@ 31 F £ B P4 et (U.S. Department of the Treasury ) A
o0 Bt E R G T k0 B et ok ek & 9 (foreign exchange
swap) "frig #p ¢b %22 % (foreign exchange forward ) P E_F w4 iR

L P A P CFTC ML P LR B R ORI X D HRs X B R

"R x| FEMIFRFE SIEE 1974 B2 B3 F BB Y

gﬁ(

t5"PFEPE L LR ¢ 2% (Commodity Futures Trading Commission Act) | »
Fla L& Pt pR- BATH M T R EH AL R €(CFTC),
G ABITAUE SR OFELSZLRFEALHIRT A B 0 2R
P R E R R B b RN E TR EF S R
APORFAMNFIREENR > P EREERTRET LA EAEY -
1974 #2322 EATK VDR LEPME L E-AF PP r2 TFxE
(commodity ) ; % > 451 ERE LT N RE NE B JIF 2 mE B S

PR K2 PFE W51 g SEC BaEI A 2 AL 4 R F A st R

FLRGARBHAEFL MBI b REARLEH RS PR~ F

1974 & W b2t pF s TIIEARRMITINZ & fm 4 ~ 1 “Nothing in this chapter shall be
deemed to govern or in any way be applicable to transactions in foreign currency, security warrants,
security rights, resales of installment loan contracts, repurchase options, government securities, or
mortgages and mortgage purchase commitments, unless such transactions involve the sale thereof for
future delivery conducted on a board of trade.” 7 U.S.C. 2 (ii) (1994).
2 Dodd-Frank Act, §721(a)(12) “ (25) FOREIGN EXCHANGE SWAP.—The term ‘foreign exchange
swap’ means a transaction that solely involves— (A) an exchange of 2 different currencies on a specific
date at a fixed rate that is agreed upon on the inception of the contract covering the exchange; and (B) a
reverse exchange of the 2 currencies described in subparagraph (A) at a later date and at a fixed rate
that is agreed upon on the inception of the contract covering the exchange.”
® Dodd-Frank Act, §721(a)(12) “ (24) FOREIGN EXCHANGE FORWARD.—The term ‘foreign
exchange forward’ means a transaction that solely involves the exchange of 2 different currencies on a
specific future date at a fixed rate agreed upon on the inception of the contract covering the exchange.”
™ Dodd-Frank Act, §721(a)(21).”...... Foreign exchange swaps and foreign exchange forwards shall be
considered swaps under this paragraph unless the Secretary makes a written determination under
section 1b that either foreign exchange swaps or foreign exchange forwards or both—(1) should be not
be regulated as swaps under this Act [the Commodity Exchange Act]; and (1) are not structured to
evade the Dodd-Frank Wall Street Reform and Protection Act in violation of any rule promulgated by
the Commission pursuant to section 721(c) of that Act.”
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SRR E A F 2 B Pt CRTC 2 F R ™0 18 KR § 2 i deith
L Tppiig e % 2 d ko

ERL G AR E MAMFMAE AP gLy AL RITL LR
SRR AL UAE BV A E RS R T R e M = L
foreign exchange swap ) ; £ " #73 g #p *t % (any foreign exchange forward ) ;
BRI i%ﬂmo%ﬁ%&#iiﬁﬂ’Mﬁ%i%ﬁ&ﬁ%%iﬁﬂ
Eip 0 B 32009 # 12 7 22 p SRR F ¥ A FE AL R € (Senate
Committee on Agriculture, Nutrition and Forestry ) 2. =~ F. ¢ + > % WM st &
Geithner 4 o P fgs= £ 7 D FEH 8 FA PF RFF I AR 2L 0 R ALE
RGP T2 2 ey i WE B F G B &G R ot 40 R it

FER A ﬁfﬁia‘ﬂﬁ” °

S PAFIRE R P 2. - 3 et > CFTC 2 4 Gary Gensler B 7 12 5 #% > 325
Fagﬁﬁﬁﬁiﬁﬁf%m%@w”%ﬁiiﬁﬁﬁ’U%ﬁﬁiﬁﬁiiﬁ
o Rk fx & g PRi+4 B € (House Financial Services Committee ) i /& Barney

Frank f- & ¥ £ A ¢ (House Agriculture Committee) 2 & Collin Peterson 7 ¥4 {c

™ PHILIP MCBRIDE JOHNSON, THOMAS LEE HAZEN, supra note 19, at 78. Joanne T. Medero, The Great
Treasury Amendment Debate, FUTURES INDUSTRY (Mar. 1997), at
http://www.futuresindustry.org/fi-magazine-home.asp?v=p&a=505 (last visited July 10, 2011).
76 U.S. Department of the Treasury, Proposed Legislation, Title VIl — Improvements to Regulation of
Over-the-counter Derivatives Markets, Over-the-counter Derivatives Market Act of 2009, Aug. 11,
2009, § 711(a)(4), at http://www.financialstability.gov/docs/regulatoryreform/titleVIl.pdf.
" Michael Greenberger, Comment Letter to Mary J. Miller, Assistant Secretary for Financial Markets,
Office of Financial Institutions Policy, Department of the Treasury, Determination of Foreign
Exchange Swaps and Forward (Nov. 29, 2010), at
http://www.michaelgreenberger.com/files/Greenberger FX_comment_letter.pdf (last visited May 6,
2011).
8 CFTC, Analysis of Proposed Over-the-Counter Derivatives Markets Act of 2009, Aug. 17, 2009, at
http://tradeobservatory.org/library.cfm?refid=106665 (last visited May 6, 2011).
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" Shahien Nasiripour & Ryan Grim, Two Leading House Dems Will Close $50 Trillion Loophole in
Derivatives Reform Bills, Huffington Post, Nov. 18, 2009, at
http://www.huffingtonpost.com/2009/11/18/exclusive-two-leading-hou_n_362154.html (last visited
May 20, 2011).
8 Dodd-Frank Act, §722(h): “......REQUIRED CONSIDERATIONS.—In determining whether to
exempt foreign exchange swaps and foreign exchange forwards from the definition of the term ‘swap’,
the Secretary of the Treasury (referred to in this section as the ‘Secretary’) shall consider— (1) whether
the required trading and clearing of foreign exchange swaps and foreign exchange forwards would
create systemic risk, lower transparency, or threaten the financial stability of the United States; (2)
whether foreign exchange swaps and foreign exchange forwards are already subject to a regulatory
scheme that is materially comparable to that established by this Act for other classes of swaps; (3) the
extent to which bank regulators of participants in the foreign exchange market provide adequate
supervision, including capital and margin requirements; (4) the extent of adequate payment and
settlement systems; and (5) the use of a potential exemption of foreign exchange swaps and foreign
exchange forwards to evade otherwise applicable regulatory requirements.”
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EEGTFPF 2R EAR N PRt FOF Y FE Y AR
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8 U.S. Department of the Treasury, Fact Sheet: Notice of Proposed Determination on Foreign
Exchange Swaps and Forwards, Apr. 29, 2011, at
http://www.treasury.gov/press-center/press-releases/Pages/tg1152.aspx (last visited May 18, 2011).

8 U.S. Department of the Treasury, Determination of Foreign Exchange Swaps and Foreign Exchange
Forwards under the Commodity Exchange Act, FEDERAL REGISTER, Vol.76 No. 87, May 20, 2011
25774, 25776.

8 4.
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LGRS A

B F% & 4117 (Bank of International Settlement » BIS) % G-10 B 2 +
AT mERIRMRAF LR ENERT THFRRFIAF
( Continuous Linked Settlement Bank » CLSB) ;> ™ % i & thje# 2 3] 4 4%
2002 # 9 " B ko AR 2 B BEERAAE P ARELTHL S

2B RS B H A E R 04%2 Rt wE i b2 2 3 2%

3. ARPCTH B AP AR E 22 E HE R R
AT FAPRE SR PFARL  FL AL AT T ER A Y
b RARE o AR 32 % (interest rate swap) 2. F FH R 5 2
FI30# 3 gk (CDS) B3 fEmE§ 25510 & « ¢ efews
GfrgP tmz ZOpE T HE S P FERE S §68%L T A~ R I

08% tr— & N F|HF > FM AT TG TRl 2 b A B bk ap i o

B EY BHBAT USRI IR G d AT B2 2 b
2 AR SERY BEREAERIMT AT R B B REY B
E’%:%aa%zﬁﬁ#aaﬂ@ﬂﬁﬁﬁ%’ﬁ$ﬁﬁ11%ﬁ’%g%$

T2 LM i oa R FRETaRhIE BN EE 6 RFH IL’?]Z 4 CLS

% 4.

8 dpp o W bR B A —CLS kst AT % 424 > 2005 & 10 7 20 p > Hen
http://www.fisc.com.tw/fiscweb/fischimonthly/Article.aspx?Volume=42&TNo=28 (&P :
2011.06.09 ) -

8 U.S. Department of the Treasury, Determination of Foreign Exchange Swaps and Foreign Exchange
Forwards under the Commodity Exchange Act, supra note 82, at 25776.

8 |d. at 25777.
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HRILERFA L F AL MT AR R R AR R B EF L RPSE
C

Dodd-Frank i % ¢ =& s Fikdpime 1 (1) #Mp e 33257 5(2)
L3P B (makeamarket): (3) Zp e 2tk m gL HEFLH
XL EL PN EREES (D AEF - L ERDIIARFEZ I FY 225§
B F2EEENe B WA E AL A ML e F R et i
TEBLG A ERL e H P FNE L2 B ARSI M LA HTHEE

B RSN IR FRAPWATF R P AL FAMIER YL G

Jul

HER ;,rfm—-}g}z WL p R 2RI > B AR A & X2 4 4 (fiduciary

capacity ) » ﬁ;}é&ulzf%?Q 2 ':r“;g_L T 4} 96

%2 Dodd-Frank Act, §§727, 731, 737, 763, 764.
% CFTC & SEC, Further Definition of “Swap Dealer,” “Security-Based Swap Dealer,” “Major Swap
Participant,” “Major Security-Based Swap Participant” and “Eligible Contract Participant”,
FEDERAL REGISTER, Vol.75, No.244, Dec. 21, 2010, 80174.
% Dodd-Frank Act, §721(a)(21): “(49) SWAP DEALER- (A) IN GENERAL.—The term ‘swap dealer’
means any person who-
(i) holds itself out as a dealer in swaps;
(if) makes a market in swaps;
(iii) regularly enters into swaps with counterparties as an ordinary course of business for its own
account; or
(iv) engages in any activity causing the person to be commonly known in the trade as a dealer or
market maker in swaps,
provided however, in no event shall an insured depository institution be considered to be a swap dealer
to the extent it offers to enter into a swap with a customer in connection with originating a loan with
that customer.”
% 4.
®d. (C) EXCEPTION.—The term ‘swap dealer’ does not include a person that enters into
swaps for such person’s own account, either individually or in a fiduciary capacity, but not as a part of
a regular business.”
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IR AT Ao £ Fpt Ay & ¢ o0 T e g &) ¢h (de minimis exception ) 2. o

BRI F BT ORI Y LR 2 E 0 A R ki kL 2 2

Dodd-Frank iz s £ £ F 2 1 &3 F 3 &g fdgE P e @I 92 L 2 7 o
g TiE- Bi¥ (1) ACFTC a2 4 B EZ NF SMHY #7 < £

IS

FR i (substantial positions) > &2 & 7 5 T WAFFF R &THEF 29K A L5
BTG F ()R T fItiiTA 4 2 B & 2% 5 b e (counterparty exposure )
FaHIRARE AR S ERR TR EEL Lo RTE (3) 18
PIAMERF T Rl 2 L E R § BT L g M TRL T AR R

#1027 R CFTCaR2 4 BRI FF QMY #5 L BAT 4P

" Dodd-Frank Act, §§ 721(a)(21): «......(D) DE MINIMIS EXCEPTION.—The Commission shall
exempt from designation as a swap dealer an entity that engages in a de minimis quantity of swap
dealing in connection with transactions with or on behalf of its customers. The Commission shall
promulgate regulations to establish factors with respect to the making of this determination to exempt.”,
761(a)(6).
% Dodd-Frank Act, §721(a)(16): «......(33) MAJOR SWAP PARTICIPANT.— (A) IN
GENERAL.—The term ‘major swap participant’ means any person who is not a swap dealer, and—
(i) maintains a substantial position in swaps for any of the major swap categories as determined by the
Commission, excluding—

() positions held for hedging or mitigating commercial risk; and

(1) positions maintained by any employee benefit plan (or any contract held by such a plan) as
defined in paragraphs (3) and (32) of section 3 of the Employee Retirement Income Security Act of
1974 (29 U.S.C. 1002) for the primary purpose of hedging or mitigating any risk directly associated
with the operation of the plan;
(i) whose outstanding swaps create substantial counterparty exposure that could have serious adverse
effects on the financial stability of the United States banking system or financial markets; or
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(iii)(1) is a financial entity that is highly leveraged relative to the amount of capital it holds and that is
not subject to capital requirements established by an appropriate Federal banking agency; and

(1) maintains a substantial position in outstanding swaps in any major swap category as determined
by the Commission.”, §761(a)(6).
% Dodd-Frank Act, §721(a)(16): “(B) DEFINITION OF SUBSTANTIAL POSITION.—For purposes
of subparagraph (A), the Commission shall define by rule or regulation the term ‘substantial position’
at the threshold that the Commission determines to be prudent for the effective monitoring,
management, and oversight of entities that are systemically important or can significantly impact the
financial system of the United States. In setting the definition under this subparagraph, the Commission
shall consider the person’s relative position in uncleared as opposed to cleared swaps and may take into
consideration the value and quality of collateral held against counterparty exposures.”
0 p ¥ g B &AL 2k 5 ¢ Sec. 3201: “...whose outstanding swaps create substantial net
counterparty exposure among the aggregate of its counterparties that could expose those counterparties
to significant credit losses.”
101 g g pusk & 20 % & : Sec. 3307: «...whose outstanding swaps create substantial net counterparty
exposure that could have serious adverse effects on the financial stability of the U.S. banking system or
financial markets.”
192" Congress Record H5248, June 30, 2010.
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103 CFTC & SEC, Further Definition of “Swap Dealer,” “Security-Based Swap Dealer,” “Major Swap
Participant,” “Major Security-Based Swap Participant” and “Eligible Contract Participant”, supra
note 93, at 80213-80215.
104 |d
105 Michael Greenberger, Comment Letter to Elizabeth Murphy, Secretary, Securities and Exchange
Commission, and David Stawick, Secretary, Commodity Futures Trading Commission, Further
Definition of “Swap Dealer,” “Security-Based Swap Dealer,” “Major Swap Participant,” “Major
Security-Based Swap Participant,” and “Eligible Contract Participant” (Feb. 22, 2011), at
http://www.michaelgreenberger.com/files/Second-Def-CL.pdf (last visited Sep. 11, 2011).
106" CFTC & SEC, Further Definition of “Swap Dealer,” “Security-Based Swap Dealer,” “Major Swap
Participant,” “Major Security-Based Swap Participant” and “Eligible Contract Participant”, supra
note 93, at 80215-80218.
197 |d. at 80212, 80218.
1% James Hamilton, Senators Dodd and Lincoln Clarify the End User Exemption in the Derivatives
Title of Dodd-Frank, WoLTERS KLUWER CCH FINANCIAL REFORM NEWS CENTER, July 2, 2010, at
http://financialreform.wolterskluwerlb.com/2010/07/senators-dodd-and-lincoln-clarify-the-end-user-ex
emption-in-the-derivatives-title-of-dodd-frank.html (last visited May 3, 2011).
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1% Dodd-Frank Act, §§723(a)(3): «......(7) EXCEPTIONS.—(A) IN GENERAL.—The requirements
of paragraph (1)(A) shall not apply to a swap if 1 of the counterparties to the swap—
(i) is not a financial entity;
(i) is using swaps to hedge or mitigate commercial risk; and
(iii) notifies the Commission, in a manner set forth by the Commission, how it generally meets its
financial obligations associated with entering into noncleared swaps.”, 8763(a).
i(l’ Dodd-Frank Act, §§723(a)(3), 763(a).
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3 CFTC, End-User Exception to Mandatory Clearing of Swaps, FEDERAL REGISTER, Vol. 75, No. 246,
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124 Michael Sackheim et al, Knocking on the Clearinghouse Door A Lawyer § Introduction to Cleared
OTC Derivatives, 30 FUTURES & DERIVATIVES LAW ReEPORT, No. 7 (Aug. 2010).
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125 Raymond Knott & Alastair Mills, Modelling Risk in Central Counterparty Clearing Houses: A
Review, FINANCIAL STABILITY REVIEW (Dec. 2002).
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126 see BIS, Committee on Payment and Settlement Systems, supra note 20; Craig Pirrong, The
Economics of Central Clearing: Theory and Practice, ISDA Discussion Papers Series, supra note 41.
127 SEC Action Allows Central Counterparty for Credit Default Swaps, Wolters Kluver Law& Business,
Dec. 24, 2008, at
http://financialreform.wolterskluwerlb.com/2008/12/sec-action-allows-central-counterparty-for-credit-d
efault-swaps.html (last visited July 16, 2011).
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129" Adam W. Glass, supra note 16, at 95.
130 BIS, Committee on Payment and Settlement Systems, supra note 20; Craig Pirrong, supra note 41.
B! Darrell Duffie, How Should We Regulate Derivatives Markets? PEW, at
http://ww.pewfr.org/project_reports_detail?id=0017 (last visited July 3, 2011).
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32 Christopher L. Culp, OTC-Cleared Derivatives: Benefits, Costs, and Implications of the
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3¢ Hearing to Examine the Regulation of Over-the-Counter Derivatives, Serial No. 111-23, 111-55,

July 10, 2009.

37°1d. Prepared Statement of Hon. Timothy F. Geithner, Secretary, U.S. Department of the Treasury,

Washington, D.C.

138 John Bresnahan & Carrie Budoff Brown, Lincoln Wall Street Bill Tacks Left, PoLiTico, Apr. 13,

2010, at http://www.politico.com/news/stories/0410/35752_Page2.html (last visited June 28, 2010).
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139 peter H. Stone, Derivatives Fight Widens, NATIONAL JOURNAL MAGAZINE, Sep. 24, 2009.
10 pwC, OTC Derivatives: Should All Customized Derivatives Be Standardized? July 2009, at
http://www.pwc.com/us/en/point-of-view/otc-derivitives.jhtml (last visited July 3, 2011).
141 Testimony of the Honorable Steve Bartlett President and Chief Executive Officer of the Financial
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WALL STREET JOURNAL, July 10, 2009, at
http://online.wsj.com/article_email/SB124718445317920379-IMyQjAXxMDI5SNDE3MDEXODAOW;.ht
ml (last visited June 29, 2011).

53



Commercial Energy Firms) &2 ¢ ¥ #ulid > K AR SEARF S F o U
FERRLAS B R L G REE AR BRI L AR ERN L
¥oeobs 2R F W € (Independent Petroleum Association of America) % &

S X AR ¢ (American Public Gas Association ) 7= 334 > i R 2 & ek BT

»

FRAEPEFRY ARG 2 ARG PR LRSS TR L HIELE
KMENH2ZPFERE TR IOF TR AU ZREFZ Y BEF

P E L RS PR R ROt 2 B RF P D EE N T 2R

FAME S B R LA B R 2 G0 5 AR T g AT
A5 iedm FAEE % 22 P en? d 3t Dodd-Frank ;2 & Bt TR 2 E F PR

TR G2 FFF R TR A2 AIGE #
R E A 2Rt d 3T AIGFP 91 b 2 B R E AR R 2 A

B B CFTC4rm B &4~ THEEL | 2 g BB F 2 rdg2iks

==

144 Hearing to Review Proposed Legislation by the U.S. Department of the Treasury Regarding the
Regulation of over-the-Counter Derivatives Markets, Sep. 17, 22, 2009, Serial No. 111-29.
1% Marcy Gordon, Behind Obama s Plan to Rein in Derivatives, BLOOMBERG, Aug. 12, 2009, at
http://www.businessweek.com/investor/content/aug2009/pi20090812_505067.htm (last visited June 30,
2011).
8 Darrell Duffie, supra note 131; Rena S. Miller, Key Issues in Derivatives Reform, CRS Report for
Congress, Apr. 8, 2010, available at http://assets.opencrs.com/rpts/R40965 20100408.pdf (last visited
July 9, 2011); Paul M. McBride, The Dodd-Frank Act and OTC Derivatives: The Impact of Mandatory
Central Clearing on the Global OTC Derivatives Market, 44 INTERNATIONAL LAWYER 1077,

54



ATl g2 BAR Aot S mAF e ¢ LS ey € FILEE L BT e § R

bk @ R HE e B PRAR 0 4ot - ko ik 9 Dodd-Frank i &k W % e 2

REFIET SRR BN T EREPICL AR FLER STT L
GE2 BRI MG AN REIH E I EAZEIPLHEUTELRT L 2
pen?

%ﬁi“’iﬁﬁﬁi@~ﬁ%é’% BEFRZEITEFANE 28
BB S Fa P A kB H 2RI R A AR B Y
ZEGHEBHT O B LA RRARE S IR T GRRT

I p#a4 (cross-product bilateral netting) » €@ " M 2 5 2 h e AE st B
PEERIREEGT A fNL A RE R SEY ALY BE S Hu s
FrE AL A i 2B P R e R AR RE T M

FAF A B LR R

Dodd-Frank 2 &%t g 7 28 F| B2z %t a & s £ FEs 2 4@
AR S R A BAGT U 2R E R BT B S
BEGA FEL 22 PV R @R LG SR ER AL R FIE R

R RBEE R R FARFEEY B AR EFA B R

EHIRZE ARG Bl g d

TR RF R REp TS MR BV LR Y BE S IIAEE  F AR

(\x,

1106-1107 ( Winter 2010).
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9 gee Joanne P. Braithwaite, The Inherent Limits of ‘Legal Devices’: Lessons for the Public Sector &
Central Counterparty Prescription for the OTC Derivatives Markets, EUROPEAN BUSINESS
ORGANIZATION LAW REVIEW 12 87-119 (2011); Zachary J. Gubler, The Financial Innovation Process:
Theory and Application, 36 DELAWARE JOURNAL OF CORPORATE LAwW 1 55-119 (2011); Jeremy Gogel,
“Shifting Risk to the Dumbest Guy in the Room ”- Derivatives Regulation after the Wall Street Reform
and Consumer Protection Act, 11 JOURNAL OF BUSINESS & SECURITIES LAw 1-52 (Fall, 2010).
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150 BIS, Semiannual OTC Derivatives Statistics at End-December 2010, at

http://www.bis.org/statistics/derstats.htm (last visited July 7, 2011).

151 See Comment Letter by Dan Shackelford, Vice President and Chair of Fixed Income Derivatives

Committee, T. Rowe Price Associates, Inc. and Jonathan D. Siegel, Vice President & Senior Legal

Counsel, T. Rowe Price Associates, Inc. to Mary Miller, Assistant Secretary for Financial Markets,
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Department of the Treasury (Nov. 29, 2010); Comment Letter by Global FX Division of the Securities
Industry and Financial Markets Association, Association for Financial Markets in Europe, and the Asia
Securities Industry and Financial Markets Association, to Mary J. Miller, Assistant Secretary for
Financial Markets, Office of Financial Institutions Policy, Department of the Treasury, Determination
of Foreign Exchange Swaps and Forwards (Nov. 29, 2010). FX Investor Group, Response to the
Department of the Treasury s Request for Further Comments on the Proposed Determination of
Foreign Exchange Swaps and Forwards, June 3, 2011, at http://www.regulations.gov/#'home (last
visited July 5, 2011).
152 Michael Greenberger, Comment Letter by Michael Greenberger, Professor, University of Maryland
School of Law, Director, Center for Health and Homeland Security, and Americans for Financial
Reform, to Mary J. Miller, Assistant Secretary for Financial Markets, Office of Financial Institutions
Policy, Department of the Treasury, Determination of Foreign Exchange Swaps and Forwards under
the Commaodity Exchange Act (June 6, 2011) [hereinafter Comment Letter by Michael Greenberger to
Treasury Determination 2011], available at
http://www.michaelgreenberger.com/files/Revised AFR_FX_6-5-11.pdf (last visited July 6, 2011). i®
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153 Darrell Duffie, Comment Letter by Darrell Duffie, Professor, Graduate School of Business,
Stanford University, to Inc to Mary Miller, Assistant Secretary for Financial Markets, Department of
the Treasury, On The Clearing of Foreign Exchange Derivatives (May 12, 2011), available at
http://www.darrellduffie.com/uploads/policy/DuffieClearingFXDerivatives2011.pdf (last visited June
29, 2011).
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155 Comment Letter by Michael Greenberger to Treasury Determination 2011, supra note 152.
156 Darrell Duffie, On the Clearing of Foreign Exchange Derivatives, supra note 153.
7 WFE & IOMA, Comment Letter to Department of the Treasury, Determination of
Foreign Exchange Swaps and Forwards under the Commodity Exchange Act (Nov. 29, 2010)
[hereinafter WFE & IOMA Comment Letter 2010], at
http://www.world-exchanges.org/news-views/press-releases/wfe-ioma-letter-regarding-fx-swaps-regula
tion (last visited July 1, 2011).
158 Darrell Duffie, On the Clearing of Foreign Exchange Derivatives, supra note 153. Michael
Greenberger, Comment Letter by Michael Greenberger, Professor, University of Maryland School of
Law, to Mary Miller, Assistant Secretary for Financial Markets, Office of Financial Institutions Policy,
Department of the Treasury, supra note 77.
9 WFE & IOMA Comment Letter, supra note 157.
180 Comment Letter by Michael Greenberger to Treasury Determination 2011, supra note 152.
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170" prepared Statement of Gary N. O’connor, Chief Product Officer, International Derivatives Clearing

Group, Llc, New York, Hearings before the Committee on Agriculture House of Representatives One

Hundred Eleventh Congress First Session (Sep. 17, 22, 2009), Serial No. 111-29.

"L CFTC, Remarks of Chairman Gary Gensler, OTC Derivatives Reform, supra note 169. Rena S.

Miller, supra note 146. Kari S. Larsen, What Is the End Game for the “End User ”” Exception? Feb. 5,

2010, at http://www.securitiestechnologymonitor.com/issues/22_2/-24628-1.html?zkPrintable=true

(last visited July 3, 2011).

72 Kari S. Larsen, supra note 171.

173 Prepared Statement of Robert G. Pickel, Executive Director and CEO, International Swaps and

Derivatives Association, New York, supra note 170.

174 Pprepared Statement of Johnathan H. Short, Senior Vice President and General Counsel,

Intercontinental Exchange, Inc., Atlanta, Hearings before the Committee on Agriculture House of

Representatives One Hundred Eleventh Congress First Session (Sep. 17, 22, 2009), Serial No. 111-29.
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> Emily Flitter, More Wiggle Room in New Derivatives Bill, AMERICAN BANKER (Oct. 6, 2009). Peter
H. Stone, supra note 139. Brady Dennis, Trade Coalition Seek Curbs on Plans to Regulate Derivatives
Market, WASHINGTON POsT, Oct. 7, 2009, at
http://www.washingtonpost.com/wp-dyn/content/article/2009/10/06/AR2009100603477.html (last
visited June 29, 2011).
176 Pprepared Statement of Hon. Glenn English, CEO, National Rural Electric Cooperatives Association,
Washington, D.C., Hearings before the Committee on Agriculture House of Representatives One
Hundred Eleventh Congress First Session (Sep. 17, 22, 2009), Serial No. 111-29; Prepared Statement
of David Schryver, Executive Vice President, American Public Gas Association, Washington, D.C.,
Hearings before the Committee on Agriculture House of Representatives One Hundred Eleventh
Congress First Session (Sep. 17, 22, 2009), Serial No. 111-29.
Y7 Viral V. Acharya, Or Shachar, and Marti Subrahmanyam, Regulating OTC Derivatives,
REGULATING WALL STREET: THE DODD-FRANK ACT AND THE NEW ARCHITECTURE OF GLOBAL FINANCE
(Viral V. Acharya et al. eds., 2011).
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