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The Relationship between the Negotiation of
Anti-Counterfeiting Trade Agreement and the Intellectual
Property Protection under the Multilateral Trade

Framework

Abstract

Countries found out that the protection of intellectual property based only on
national law was insufficient. They chosen to base on international agreement from 19
century and concluded important treaties such as Paris Convention, Berne Convention
and Rome Convention. This is the first phase in the process of which the intellectual
property protection under the multilateral trade framework forming. WIPO was
established at 1967 and completed the multilateral trade framework a little further.
But countries had different positions thus could not obtain mutual recognition on
specific issues. The developed countries did not walk away from the framework;
nevertheless, they worked even harder to try to get some result. TRIPS came into
force at 1995 after the Uruguay Round which is the most important multilateral
agreement at the present day. The multilateral trade framework was stuck after TRIPS
resulting from the gap between the developed and developing countries. The former
began to work in other direction. We took the U.S. bilateral trade policy of FTAs as an
example and found out there is a temporary departure from the multilateral trade
framework at this phase. The U.S. policy of FTAs however didn’t achieve the goal
expected.

We could point out the next step of U.S. by observing the negotiation of
Anti-Counterfeiting Trade Agreement (ACTA). U.S. took a different approach by

negotiating the ACTA and hoped there will be a spillover effect from the plurilateral



agreement to the multilateral framework. Negotiating parties announced the final draft
of ACTA on December 3", 2010. After analyzing the final draft, we could make a
conclusion that the result from the negotiation is not outstanding; moreover, it is not
clear whether the agreement will come into force in time. No matter what kind of
action will the developed countries take in the next, their final and utmost goal is
always trying to protect the intellectual property and their related interest. Changing
policy becomes the normal condition. This leads to the phenomenon that the
intellectual property protection is continuously swaying from the multilateral side to
the bilateral or plurilateral trade framework, and vice versa.

Key Words: TRIPS, Anti-Counterfeiting Trade Agreement, Intellectual Property

Protection, TRIPS-Plus
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L= E.#« (International Labor Organization » & # ILO) p 1926 & %:fru
BAnB 4 2% A B2 R 1048 2 60 M JIEF A ER LB HE 2 G0
T ERPF BN OE K E O M AT BRI £
FE R A 6 R R L7 - Ro1960 # 5 1 > 5 & B 2 sk (United
Nations Educational Scientific and Cultural Organization » & # UNESCO ) ~ .2
EfrllO= B¥EMERS LA 7T 2ROEFL R R =+ 187 Tk
(TFMAFA S5 EITA 2 RHPHERESRFEYET % Draft
International Convention for the Protection of Performers, Producers of Phonograms
and Broadcasting Organization) - 1961 # 10 * ** %5 Z B 3%k > 113 7 ¥ % 5 &
HieiTEk 1961 £ 107 26 p £ B 2% B g 2 g2 E BT
2P THEHRE Y RELF R B F 0T A2 BB B 1
ﬁ*%ﬁ\&%%i%%%ﬁﬁ#ﬁ{ﬂ“%4¥ﬁ’éﬁi@%§ﬁ%ﬁ
mOAREFEELFEL R 2NY L FE o L 2 RE R G 0T D
Hed Rk F v 2 5 (Universal Copyright Convention) 2 ¢ B Bl4s# e » & 5
o BB N9 2010#37 28p.F 88 BEE R -
RS 2HE B40E 0T WRE R RRLEFRD
-~ WA FgEERRT
FRAERETBRM: AN ERY BT kAR R L Tl BB
292 B2 GI KRR R FE R EITIRE > A LB EF A
FRUTASRHBHEALRLPRNFZE AP Aupr R BT 52
FoAOREAELFA R AT R R R FEIRE

% WIPO, supra note 2, at 315.
3" WIPO website, supra note 6.
¥ ns \"]%3— FERE T AR P2 P IEADFG > BT RL2ZARE REEL G 9R
RPN GE L 2
>4 @ s BRA > A3 E ARAE P 5 AW RS S ATy
@ﬂ%%a“ﬁﬁ&éfm«~aﬂﬁ*m%%w&wwié&w%fﬁo
(3)ﬂ‘“" ARG A Faor2 BHHEH - 25 B2 BHXARNE ARY -

T 3hir 340 F 36

12



ERNE WA - N[ ke
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DHR AR D 0 L RHBREOREERRES - FEE NAFER
Pld AR - AR E > PIF A2 Bed A FR g FI R 2 HE R - Rk
ERR D A B EERARFE{IE

BAEOYFLERT - BEEAFA SFHFUTA 2 RHPHEORELD
fo A MRS 9T BRI KA RS 2NSRAZ EE KA 0 R
B Xk B e F a0 204k RN RELR TR AR
#o- BT LRRERRF O FRERR R R RRTE L LRET Y
Falend a4 4] -
Frid ERAFEMARER

WIPO*t 1967 # 7% 14 p x4 K =& & AP A 1 2% 2 9 (Convention
Establishing the World Intellectual Property Organization ) = = » H &Rz = 3tz 4
PRL P 1974 Eded 5 BT S WA P WIPO & = p ch i BB REAT
EMAREZ 2ok B2 5 s BEE FRFEMAEE DG FE - NELTEM
ARG HEM SN EGEF Y U2 L2 REFEMARAPM Z £ B F5a i
PoWIPO B e s RSB REFEHEEREL (Feni Blosh o 2 F%k 2
ERAFEMAREE2GAP S WIPO £ §2 24 BEFEM AT MRS D

EHEONFI FERLHERRNTREEFREF AR F2HE

WIPO#rg = gehg F R A -5 6 Mg f RS m 6 BT ki ¢ /-

CREANF - EFCMRT TP RARALFE AN ETPAERRE P AL RT
bl s R AFE M AR ER A T2 83 $ 155 (WIPO Performances and Phonograms Treaty,
WPPT )~ p p X % 4 2 X (Phonograms Convention)~ # & % f &% = 5 (Brussels Convention )
3_ o
“2 WIPO website, What Is WIPO?, at http://www.wipo.int/about-wipo/en/what_is_wipo.html (Apr. 13,
2010).
“1d.
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AEARERT PR R RS FEEARRGY R 0 WIPO 5= &

WIPO ¢ fi Wiz im B 7<WIPO 3 2010 £ 3 7 28 p 1t £ 3+ 184 % ¢ il @™ -
WTO 22 WIPO B B G2t %27 » 2 W2 22 L B 5 51 % enBl 3> Bl

FEB GG Bl it § A T H5idHh TRIPS hf M FIE &)

FEREFEHMAEBFE 5 >3 % 7 WIPO T EIFan 202 298 R g

&% o H=t WIPO 22 WTO »+ 1995 & pF » 2727 TWIPO &2 WTO £ (%12 7|

( Cooperative Agreement Between WIPO and the WTO ) » L2 = & ¢ R Wiz &

Wardrfuilh s His JOrpies = G A3 -2 BAFEMARFERZ A & 2

f

FEZHZEAAFHE G > DAL WIPO 5 BT 2%

# 8 WIPO #TEfFepRZ ik > e B HF N~ BT 292 BE 25 1
THARH R AR G R g0 A AR ikt £ BRI P2
AR M TR B e SR L - BT B dd 4 s
JRAAS ] e e SEF P HDES, > U AT AR R TR DREATEM
ARG RGP R igT .

pol970 # B ¢ BB R RRARAIRTEMABENEFZ DT > 305
FEMARREEDES s T EM AR G oFR o 7548 L 497
EMAG MR E P h AR AT ARTEMARRT > QR E
B A A RS RGBT - 1980 & ¢ B 2 98
RfERZ T F 2 LA A RPRFIFLEER IR C BE RS LB HL %

TERoNRCFEMARKR BEY RTFQF Y 207 L RIL P LR

PR AR e d s Er A - R2Z DD 0 RS T H OG0 Ak 1067 &£
PR BEARA T R ONME T RFZ AP BRI RE S FHFL
44

WIPO website, Member States, at http://www.wipo.int/members/en/ (Apr. 13, 2010).

Pl o WTOE TS MAEMARRTLAY > F 177-178 - 2005 £ 5 1 -

“® DANIEL GERVAIS, THE TRIPS AGREEMENT: DRAFTING HISTORY AND ANALYSIS 10 (2d ed. 2003).
T Rnd o WWE Ao F 64051999 # 7 0 o

48 b ro
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Fla? PR FZHLE R ie- H 3T F ARG BEY R R
AR AR E . I FEM AR A B 2 pltaeh L B RRILE

FIp i £ A B A X DR &2 & WIPO iJZ p b & chf 2 5 ) B
oo B RRE R WIPO r2oh e 41 2 3 u iy £ 04 A B B AL 0 0t fapk
ZHAF T L ARTEH o

Fo HRATEERTZTRIPSEZ

HEWTO & 22 % > FEIFEHAEORE 2 Ee LR LR E & il
ARPIEEARC SE R M AGEEREY DG ARE RIS AR F - Heri o g
3w &) T2 TRIPS 2 %3 1995 # 22 WTO & = — f 4 »%fs » 5 P % B
FREFTEMARFECRR IR LN ER L T F X AREIEL? $204E
MARHGE TN 2 Bagqld R o
%-3 TRIPS 2 352 4%
- S MREY AR ER

& TRIPS 2 »zri » BT F % 445 2 (General Agreement on Tariffs and
Trade > f§ - GATT) &£ A 875 M x> ﬁﬁxé‘i 5% GATT % 20 i% % (d)
00 R GE  F- RRANZEGHS S FHRAFICREE - a2

ER g GATT 7 ik 4 RIGE R 5 AL %4 BALF 2 R o2 35 % 0 5

9 bt
%0 GATT 1947 Art. XX (d):”Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination between countries where
the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement
shall be construed to prevent the adoption or enforcement by any contracting party of measures: (d)
necessary to secure compliance with laws or regulations which are not inconsistent with the provisions
of this Agreement, including those relating to customs enforcement, the enforcement of monopolies
operated under paragraph 4 of Article Il and Article XVII, the protection of patents, trade marks and
copyrights, and the prevention of deceptive practices.”
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GATT z_ b eh o F]pt » 3 -0 4 1973-79 # 0 & % w & (Tokyo Round) 2 {7z # >
B AL GATT 2 47 A A V4R 5 - 87 B8 enf 3 Ba™ - e £
'MEFRELRP FEBES LD PRI SRR A HEETEMA
R AER A N 1079 & A w S R 2wk £ R R
TR TR h S T 4% 2 12 2, (Agreement on Measure to Discourage the
Importation of Counterfeit Goods ) ¥ % » ¥ % P ek % G FAp§ 8402 197
R SR RA R o 0 E % 1979 7 1982 & Bk & RH o wApEt e BER
BNz H F S BEF Y MRS F HHEITE A RS ~ GATT > 2u5 GATT
P EFFIEE G FETE 2 e 5 WIPO 5 & GATT ¥ & £ p1 4 2
BRAE o p - LRE PSP w £ F ISR
N S
1986 # it f 2% » L3 B4 GATT fEaw ek  #29 o 50 &2y
3G M2ATEM AN NE EHRXLTRIPS chzb 2| P2 427 TR S HE 2
chiz o BRE  { ARRUE KRG F 2 i E P EHA R WARS
FEMARZ B SRR L L §3 22T F 5 chlfas™.
FRATERTRAZRANERL L P R ERRAD B R R

PRI - R PR 1987 & 4w & 5 - PRI R R P 120

B F s p AZ LA HTRIPSH N L piRAd i % - il THREZ %
AR EREGH B P LTS AR & e H a5
wAd T H R EIFE A e o e ¥ 4R (geographic indication

and appellations of origin) =% E » TRIPS ® ;¥ ;B3 ® W 7s B

56

a

! DANIEL GERVAIS, supra note 46, at 6.

%2 1d. at 8.
B H AT T 6430
* Multilateral Trade Negotiations, Ministerial Declaration on the Uruguay Round, WTO Doc.
MIN.DEC (Sept. 20, 1986).
% 1d. at 16.
% 1d. at 22.
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Lt w susehm 2 #-TRIPS 23 ke BER B BFHF Y Bt
B ik~ GATT 2 A7 204 A § B hA B = 3a & F F e B - TRIPS 3% 2] 1
FREFDLERFIRNMERE TG LR R BRI Ho g RE Y BB
TR GATT 27 £ M A R AT 12 > 3538 WIPO o &2 -4 4 434
A2 o3t - B 0 BRI B R AR i A P e 1R HE
EHP LR R R hTd R AE A R E M o
BipoSE SR EIE RS MRS RARSERREY S HETH
PRYTEFSTHEP > TRIPSH LT j2um i 8324 -WTO B B 227 &
HH e flE >4t %2 TRIPS » 5 cdf 2 ~ TRIPS #3575 2 5 & Foh tir2 % 2 67
LFHATFERDTEL B ERRS PINL P v LR FEH
ARELL 2L ABR AL BEFEHOBF Y R i S8k 127 TRIPS

T Ft o E it w AR AT E A A R 2o R~ TRIPS

1993 # 12 * 15 p = = 4 % » & (Uruguay Round) %] » ¥ %+ 1994 # 4
112 p P15 p & :B (Morocco) £ % & £ 4 w & B % 23k (Final Act)»
R - AR R TS 2R WTO - WTO *+ 1996 # I 383~ i+ GATT - WTO #-
BREFEMAROT AP e Co AL TH T 3 ML FEM AR
L oWTO R S P R% BE L e 7 5 B TRIPS 7 5 p o B A % i
TEMAEREERE IR LPE - S
% -3 TRIPS #&xik

TRIPS #tifk2 FEMARS 45 F T2 B AREE - FiF - 590
B L ER  AMTETEG h A TR RES  RP P DEELT

AP B M EERA S w e FE AT TR ZE2REFTEMARE LR

%" DANIEL GERVAIS, supra note 46, at 14.
e, SO "WTO T RS FMBERF T ELARE > Se B2Ra L EheF 4§ L4
~F EFrR R ERRLYE k2007 -
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Bnhl (7 5CARR o TRIPS e & = BItA - A &P F & 81 - SR THA A
RAFEMARZFER R TIMAFEEE FEMARSRGT S FEMA
e @ a2 ah AR 3 ML e B R R IESR BRIERT
B g o 1T WA TRIPS 2 B ~ - SR 2 2R FEMAR DY
2 BE TR 7 PRt o
-~ R F

TRIPS % 1 i % 13527 TRIPS & % 4 92 R EM AL R Y
Bt o s B P AT S TRIPS #7& £ 2 2 % > £ 2L TRIPS “7#

/

b fe g B TRIPS T 7 &5 BBt 2 REHRE o e 52 4

IS

Y

e
Fr R 2T AR R BB L R o £ 0 J 0 TRIPS #1 & R
B2 o T EE 0 d W ERABAP ERRIL A AR § 59 F Rk
TR B 280
S BEAGFEMARS LN G

s v

TRIPS 3% % # WAL BT HRMFEF R FRHRTA 2 Qe » (F5 )

\
N
PN

From R o Hapsld 2 R EE ez K- BI kB
r1z TR R T B2 AP E M A 215 9 ) (The Treaty on Intellectual Property in
Respect of Integrated Circuits » #§ #- % IPIC = %) &

d 2> TRIPS 2 231 % H @ > N if g T ¥ 1L 4L S —iﬂz A F]ETiE AR Y AT
ERAZ2Z AR P HU 2N TRIPS 2 521815 F 5 ek o d JL & B
Mm% > TRIPS 7 & - fafb > cdr £ 04 A 48 388 % > 77 AR 547 2 WIPO & 47
EMA ML Rk

Z~EE R

% TRIPS, Art. 1:” 1.Members shall give effect to the provisions of this Agreement. Members may,
but shall not be obliged to, implement in their law more extensive protection than is required by this
Agreement, provided that such protection does not contravene the provisions of this Agreement.”
Members shall be free to determine the appropriate method of implementing the provisions of this
Agreement within their own legal system and practice.”

O %3038 47 0 T 645-646 o

i T 648
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TRIPS* % 1% 37 A% § A R# AR A2 #8487 4 ¢ AR
3N 1D ERAES BRI E - CA RS H B §RMAhE S W
BAEARS AR FE e AR EMARRLA T RGN
B¢ R RA LR EE o 2 IGRAR M 2 TR R R B0 o
(=) HERREFERA

W A EMARAREDRE Y BT RG - BaN3 T RAARFS
( The Principle of Most-Favored-Nation Treatment ) i% 3t - TRIPS A& H #7351 % e
BPEEREFEMAESGY G DRANFZAH L Q>R BAREZ R
R TRIPS % 415 » $5 2L LB T 3 B0 £ R 2 A A -
¥ ARGAHLRF

H&EWPO%#%Ti§—$ﬁ££%¢4ﬁﬁﬁ%%’&ﬁ£ﬁ§W§
TAMORETEMARS Y w2 T ERAAFE 0 FERTSLS
TRIPS $ % # ¥kt s § a2 RARF - TBFY MpAIF 2 k23 i 0
L & TRIPS 1 22 et 7 AR TR RMER LT > F305 5 L& G Y &

R BRI E M AL R b T st AR S A TR H i3 T

82 TRIPS, Art. 1.3:3.Members shall accord the treatment provided for in this Agreement to the
nationals of other Members.  In respect of the relevant intellectual property right, the nationals of
other Members shall be understood as those natural or legal persons that would meet the criteria for
eligibility for protection provided for in the Paris Convention (1967), the Berne Convention (1971), the
Rome Convention and the Treaty on Intellectual Property in Respect of Integrated Circuits, were all
Members of the WTO members of those conventions.  Any Member availing itself of the
possibilities provided in paragraph 3 of Article 5 or paragraph 2 of Article 6 of the Rome Convention
shall make a notification as foreseen in those provisions to the Council for Trade-Related Aspects of
Intellectual Property Rights (the "Council for TRIPS").”
8 TRIPS, Art. 3.1:”1.Each Member shall accord to the nationals of other Members treatment no less
favourable than that it accords to its own nationals with regard to the protection of intellectual property,
subject to the exceptions already provided in, respectively, the Paris Convention (1967), the Berne
Convention (1971), the Rome Convention or the Treaty on Intellectual Property in Respect of
Integrated Circuits. In respect of performers, producers of phonograms and broadcasting
organizations, this obligation only applies in respect of the rights provided under this Agreement.
Any Member availing itself of the possibilities provided in Article 6 of the Berne Convention (1971) or
paragraph 1(b) of Article 16 of the Rome Convention shall make a notification as foreseen in those
provisions to the Council for TRIPS.”
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TRIPS t2 T M % A4 2 RE > F 2 & £ ¢ A &l 92317 > #3772 M
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AWy SHARGFHLZE2M44%F% ) A ATRIPSE 227 » ¥

EREARPFRARY OCHFTEMARBZREFL I BRI H L - P2 ZER

Y i AT 0 T 747 o
8 TRIPS, Art. 41.1:”1.Members shall ensure that enforcement procedures as specified in this Part are
available under their law so as to permit effective action against any act of infringement of intellectual
property rights covered by this Agreement, including expeditious remedies to prevent infringements
and remedies which constitute a deterrent to further infringements. These procedures shall be applied
in such a manner as to avoid the creation of barriers to legitimate trade and to provide for safeguards
against their abuse.”

% TRIPS, Art. 41.2:2 Procedures concerning the enforcement of intellectual property rights shall be
fair and equitable. They shall not be unnecessarily complicated or costly, or entail unreasonable
time-limits or unwarranted delays.”

" TRIPS, Art. 41.3:”3.Decisions on the merits of a case shall preferably be in writing and reasoned.
They shall be made available at least to the parties to the proceeding without undue delay. Decisions
on the merits of a case shall be based only on evidence in respect of which parties were offered the
opportunity to be heard.”

 TRIPS, Art. 41.4:”4 Parties to a proceeding shall have an opportunity for review by a judicial
authority of final administrative decisions and, subject to jurisdictional provisions in a Member's law
concerning the importance of a case, of at least the legal aspects of initial judicial decisions on the
merits of a case. However, there shall be no obligation to provide an opportunity for review of
acquittals in criminal cases.”
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8 TRIPS, Art. 41.5:75.1t is understood that this Part does not create any obligation to put in place a
judicial system for the enforcement of intellectual property rights distinct from that for the enforcement
of law in general, nor does it affect the capacity of Members to enforce their law in general. Nothing
in this Part creates any obligation with respect to the distribution of resources as between enforcement
of intellectual property rights and the enforcement of law in general.”
" TRIPS, Art. 49:”To the extent that any civil remedy can be ordered as a result of administrative
procedures on the merits of a case, such procedures shall conform to principles equivalent in substance
to those set forth in this Section.”
"t TRIPS, Art. 42:” Members shall make available to right holders civil judicial procedures concerning
the enforcement of any intellectual property right covered by this Agreement. Defendants shall have
the right to written notice which is timely and contains sufficient detail, including the basis of the
claims. Parties shall be allowed to be represented by independent legal counsel, and procedures shall
not impose overly burdensome requirements concerning mandatory personal appearances. All parties
to such procedures shall be duly entitled to substantiate their claims and to present all relevant evidence.
The procedure shall provide a means to identify and protect confidential information, unless this would
be contrary to existing constitutional requirements.”
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2 TRIPS, Art. 43:”
1. The judicial authorities shall have the authority, where a party has presented reasonably available
evidence sufficient to support its claims and has specified evidence relevant to substantiation of its
claims which lies in the control of the opposing party, to order that this evidence be produced by the
opposing party, subject in appropriate cases to conditions which ensure the protection of confidential
information.
2. In cases in which a party to a proceeding voluntarily and without good reason refuses access to, or
otherwise does not provide necessary information within a reasonable period, or significantly impedes
a procedure relating to an enforcement action, a Member may accord judicial authorities the authority
to make preliminary and final determinations, affirmative or negative, on the basis of the information
presented to them, including the complaint or the allegation presented by the party adversely affected
by the denial of access to information, subject to providing the parties an opportunity to be heard on the
allegations or evidence.”
3 i 4hir 47 F 750 ¢
™ TRIPS, Art. 44:”
1. The judicial authorities shall have the authority to order a party to desist from an infringement, inter
alia to prevent the entry into the channels of commerce in their jurisdiction of imported goods that
involve the infringement of an intellectual property right, immediately after customs clearance of such
goods. Members are not obliged to accord such authority in respect of protected subject matter
acquired or ordered by a person prior to knowing or having reasonable grounds to know that dealing in
such subject matter would entail the infringement of an intellectual property right.
2. Notwithstanding the other provisions of this Part and provided that the provisions of Part 11
specifically addressing use by governments, or by third parties authorized by a government, without the
authorization of the right holder are complied with, Members may limit the remedies available against
such use to payment of remuneration in accordance with subparagraph (h) of Article 31. In other
cases, the remedies under this Part shall apply or, where these remedies are inconsistent with a
Member's law, declaratory judgments and adequate compensation shall be available.”
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" TRIPS, Art. 45.1:” 1.The judicial authorities shall have the authority to order the infringer to pay the
right holder damages adequate to compensate for the injury the right holder has suffered because of an
infringement of that person’s intellectual property right by an infringer who knowingly, or with
reasonable grounds to know, engaged in infringing activity.”
® TRIPS, Art. 45.2:” 2.The judicial authorities shall also have the authority to order the infringer to
pay the right holder expenses, which may include appropriate attorney's fees. In appropriate cases,
Members may authorize the judicial authorities to order recovery of profits and/or payment of
pre-established damages even where the infringer did not knowingly, or with reasonable grounds to
know, engage in infringing activity.”
T 47> F 752 ¢
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CEREE R SR PLSE SN RN C A E S
EMARLGE 2 #Folipl 2T i @FRFP 2P FEERFELS
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8 TRIPS, Art. 46:” In order to create an effective deterrent to infringement, the judicial authorities
shall have the authority to order that goods that they have found to be infringing be, without
compensation of any sort, disposed of outside the channels of commerce in such a manner as to avoid
any harm caused to the right holder, or, unless this would be contrary to existing constitutional
requirements, destroyed. The judicial authorities shall also have the authority to order that materials
and implements the predominant use of which has been in the creation of the infringing goods be,
without compensation of any sort, disposed of outside the channels of commerce in such a manner as to
minimize the risks of further infringements. In considering such requests, the need for proportionality
between the seriousness of the infringement and the remedies ordered as well as the interests of third
parties shall be taken into account. In regard to counterfeit trademark goods, the simple removal of
the trademark unlawfully affixed shall not be sufficient, other than in exceptional cases, to permit
release of the goods into the channels of commerce.”
" s 47 F 753 ¢
8 TRIPS, Art. 48.1:” 1.The judicial authorities shall have the authority to order a party at whose
request measures were taken and who has abused enforcement procedures to provide to a party
wrongfully enjoined or restrained adequate compensation for the injury suffered because of such abuse.
The judicial authorities shall also have the authority to order the applicant to pay the defendant
expenses, which may include appropriate attorney's fees.”
81 TRIPS, Art. 50.1:” 1.The judicial authorities shall have the authority to order prompt and effective
provisional measures:
(a)to prevent an infringement of any intellectual property right from occurring, and in particular to
prevent the entry into the channels of commerce in their jurisdiction of goods, including imported
goods immediately after customs clearance;
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(b)to preserve relevant evidence in regard to the alleged infringement.”

% i 4m3r 470 F 754

8 TRIPS, Art. 51:” Members shall, in conformity with the provisions set out below, adopt procedures
to enable a right holder, who has valid grounds for suspecting that the importation of counterfeit
trademark or pirated copyright goods may take place, to lodge an application in writing with
competent authorities, administrative or judicial, for the suspension by the customs authorities of the
release into free circulation of such goods. Members may enable such an application to be made in
respect of goods which involve other infringements of intellectual property rights, provided that the
requirements of this Section are met. Members may also provide for corresponding procedures
concerning the suspension by the customs authorities of the release of infringing goods destined for
exportation from their territories.”

* TRIPS, Art. 52:” Any right holder initiating the procedures under Article 51 shall be required to
provide adequate evidence to satisfy the competent authorities that, under the laws of the country of
importation, there is prima facie an infringement of the right holder’s intellectual property right and to
supply a sufficiently detailed description of the goods to make them readily recognizable by the
customs authorities. The competent authorities shall inform the applicant within a reasonable period
whether they have accepted the application and, where determined by the competent authorities, the
period for which the customs authorities will take action.”

8 TRIPS, Art. 53.1:” 1.The competent authorities shall have the authority to require an applicant to
provide a security or equivalent assurance sufficient to protect the defendant and the competent
authorities and to prevent abuse.  Such security or equivalent assurance shall not unreasonably deter
recourse to these procedures.”
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8 TRIPS, Art. 59:” Without prejudice to other rights of action open to the right holder and subject to
the right of the defendant to seek review by a judicial authority, competent authorities shall have the
authority to order the destruction or disposal of infringing goods in accordance with the principles set
out in Article 46. In regard to counterfeit trademark goods, the authorities shall not allow the
re-exportation of the infringing goods in an unaltered state or subject them to a different customs
procedure, other than in exceptional circumstances.”
8 TRIPS, Art. 64.1:” 1.The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and
applied by the Dispute Settlement Understanding shall apply to consultations and the settlement of
disputes under this Agreement except as otherwise specifically provided herein.”
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% Timothy P. Trainer, Intellectual Property Enforcement: A Reality Gap (Insufficient Assistance,
Ineffective Implementation)?, 8 J. Marshall Rev. Intell. Prop. L. 47(2008).
% 4o WIPO *+ 1996 # #7if i 1 TWIPO ¥ it 4 % ) ; (WIPO Copyright Treaty » f # WCT) &
"WIPO # i % 44 ¥ (£4 i£ ¥, (WIPO Performances and Phonograms Treaty > f§ # WPPT ) ©
Z(l’ Timothy P. Trainer, supra note 88.
Id.
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% BRYAN MERCURIO, TRIPS-PLUS PROVISIONS IN FTAS: RECENT TRENDS, IN REGIONAL TRADE
AGREEMENTS AND THE WTO LEGAL SYSTEM 216-217(Lorand BArtlels & Federico Ortino eds., 2006).
o ;‘3’: < f4gm=>< % (spaghetti bowl effect) » * ;% 43+ Bhagwati * Panagaryia ** 1996 & 452 ( ik
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7 WTO Ministerial Conference Fourth Session, Ministerial Declaration, WTO Doc.
WT/MIN(01)/DEC/1 (Nov. 14, 2001) [hereinafter The Doha Declaration on TRIPS and Public
Health].
198 Bryan Mercurio, supra note 93, at 219.
19 1., at 220.
110 Id
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http://www.ftaa-alca.org/alca_e.asp -
3 USTR, Free Trade Agreement, at http://www.ustr.gov/trade-agreements/free-trade-agreements
(May 19, 2010).
14 Jean-Federic Morin, Multilateral TRIPS-Plus Agreements: Is the US Strategy a Failure?, 12 THE
.llgu:?dNAL OF WORLD INTELLECTUAL PROPERTY 175, 176 (2009).
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18 @ < : The principal negotiating objectives of the USA regarding trade-related property are. ..to
further promote adequate and effective protection of intellectual property right, including through...
17 Bryan Mercurio, supra note 93, at 219.
18 TRIPS, Art. 33:” The term of protection available shall not end before the expiration of a period of
twenty years counted from the filing date.”
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119 gee CAFTA-DR Art. 15(9)(6), US-Chile FTA Art. 17(9), US-Singapore Art. 16(7)(7), US-Morocco
Art. 15(9)(7), and US-Australia Art. 17(9)(8).
120 Bryan Mercurio, supra note 93, at 229.
121 TRIPS, Art. 27.3 (b):” Members may also exclude from patentability: (b) plants and animals other
than micro-organisms, and essentially biological processes for the production of plants or animals other
than non-biological and microbiological processes. However, Members shall provide for the
protection of plant varieties either by patents or by an effective sui generis system or by any
combination thereof. The provisions of this subparagraph shall be reviewed four years after the date of
entry into force of the WTO Agreement.”
122 ys-Morocco Art. 15(9).
123 See CAFTA-DR Art. 19(5)(3), US-Chile FTA Art. 17(9)(4), US-Singapore Art. 16(7)(5),
US-Morocco Art. 16(7)(5), and US-Bahrain Art. 14(8)(5).
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124 Bryan Mercurio, supra note 93, at 226.
125 TRIPS, Art. 39.3:” Members, when requiring, as a condition of approving the marketing of
pharmaceutical or of agricultural chemical products which utilize new chemical entities, the submission
of undisclosed test or other data, the origination of which involves a considerable effort, shall protect
such data against unfair commercial use. In addition, Members shall protect such data against
disclosure, except where necessary to protect the public or unless steps are taken to ensure that the data
are protected against unfair commercial use.”

126 Bryan Mercurio, supra note 93, at 227.

127" See US-Chile Art. 17(10)(1), US-Morocco Art. 15(10)(1), US-Bahrain Art.
14(9)(1)(a),US-Singapore Art. 16(8)(1),and US-Australia Art. 17(10)(1).

%8 See US-Singapore Art. 16(8)(2), US-Morocco Art. 15(10)(2), US-Bahrain Art. 14(9)(1)(b), and
US-Australia Art. 17(10)(1)(b).

129 TRIPS, Art. 31:” Where the law of a Member allows for other use of the subject matter of a patent
without the authorization of the right holder, including use by the government or third parties
authorized by the government, the following provisions shall be respected...”
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AN R TR By ¢ e > 2000 -
B3 TRIPS, Art 6:” For the purposes of dispute settlement under this Agreement, subject to the
provisions of Articles 3 and 4 nothing in this Agreement shall be used to address the issue of the
exhaustion of intellectual property rights.”
132 See US-Singapore Art. 16(7)(2), US-Morocco Art. 15(9)(4), and US-Australia Art. 17(9)(4).
133 TRIPS, Art. 12:” Whenever the term of protection of a work, other than a photographic work or a
work of applied Art, is calculated on a basis other than the life of a natural person, such term shall be
no less than 50 years from the end of the calendar year of authorized publication, or, failing such
authorized publication within 50 years from the making of the work, 50 years from the end of the
calendar year of making.”
134 See US-Singapore Art. 16(4)(4), US-Chile Art. 17(5)(4),US-Morocco Art. 15(5)(5), US-Australia
Art. 17(4)(4), and US-Bahrain Art. 14(4)(4).
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135 See US-Singapore Art. 16(4)(7), US-Chile Art. 17(7)(5),US-Morocco Art. 15(5)(8), US-Australia
Art. 17(4)(7), and US-Bahrain Art. 14(4)(7).
13 See US-Singapore Art. 16(9)(22), US-Chile Art. 17(11)(23),US-Morocco Art. 15(11)(28),
US-Australia Art. 17(11)(29), and US-Bahrain Art. 14(7)(29).
37 TRIPS, supra note 74.
138 See US-Singapore Art. 16(9)(4), US-Chile Art. 17(11)(2),US-Morocco Art. 15(11)(3), and
CAFTA-DR Art. 15(11)(2).
139 TRIPS, Art. 51:” Members shall, in conformity with the provisions set out below, adopt procedures
to enable a right holder, who has valid grounds for suspecting that the importation of counterfeit
trademark or pirated copyright goods may take place, to lodge an application in writing with competent
authorities, administrative or judicial, for the suspension by the customs authorities of the release into
free circulation of such goods. Members may enable such an application to be made in respect of
goods which involve other infringements of intellectual property rights, provided that the requirements
of this Section are met. Members may also provide for corresponding procedures concerning the
suspension by the customs authorities of the release of infringing goods destined for exportation from
their territories.”
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10 WTO General Council, Implementation of Paragraph 6 of the Doha Declaration on the TRIPS
Agreement and Public Health, WTO Doc. WT/L/540 and Corr. 1 (Sep. 1, 2003).
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141 Bryan Mercurio, supra note 93, at 224.
2 1d., at 233.
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143" Jean-Federic Morin, supra note 114, at 178.
1., at 180.
145 Id
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146 Rein J., International Governance through Trade Agreement: Patent Protection for Essential
Medicines, 21 JOURNAL OF INTERNATIONAL LAW AND BUSINESS 379, 382 (2001).
1;‘; Jean-Federic Morin, supra note 114, at 181.
Id.
M9 1d., at 182.
150 |d
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151 WTO General Council Trade Negotiations Committee, Doha Work Programme-the Outstanding
Implementation Issue on the Relationship between the TRIPS Agreement and the Convention on
Biological Diversity, WTO Doc. IP/C/W/474 (July 5, 2006).
152 ScoTT J., FREE TRADE AGREEMENTS: US STRATEGIES AND PRIORITIES 359-381 (Institute for
International Economics ed., 2004).
122 Jean-Federic Morin, supra note 114, at 185.
155 :g
1% El-Said H. and EI-Said M., TRIPS, Bilateralism, Multilateralism and Implications for Developing
Countries: Jordan's Drug Sector, 2(1) Manchester Journal of International Economic Law 59-73
(2005).
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43 B WTO £ :4134-% 27 1 28 WTO £ £ #2228 P (The
Interpretative Effect) e o $ - BH 2 £ T4 £ 4 —2 11822, TRIPS
FBERTEEADFLIAY G2 pAcy 208 £ HBEJHREEDRT L

P BflHE2 pAcE 17 # - £ W4 1995 TRIPS % 70 i% % 2 4™°0 = & TRIPS

57 Jean-Federic Morin, supra note 114, at 186.
158 Okediji R., TRIPS Dispute Settlement and the Sources of International Copyright Law, 49 Journal
of the Copyright Society of the U.S.A. 585, 602 (2001).
159 VCLT Art.31:” 1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.
2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes: (a) any agreement relating to the treaty which was made between
all the parties in connection with the conclusion of the treaty; (b) any instrument which was made by
one or more parties in connection with the conclusion of the treaty and accepted by the other parties as
an instrument related to the treaty.
3. There shall be taken into account, together with the context: (a) any subsequent agreement between
the parties regarding the interpretation of the treaty or the application of its provisions; (b) any
subsequent practice in the application of the treaty which establishes the agreement of the parties
regarding its interpretation; (c) any relevant rules of international law applicable in the relations
between the parties.
4. A special meaning shall be given to a term if it is established that the parties so intended.”
100 @ 44422000 2 5% 5p 24 » F 34,431 2000 & 9 1 18 p 2% - Appellate Body Report,
Canada — Term of Patent Protection, WTO Doc. WT/DS170/AB/R (Sept. 18, 2000).
8L TRIPS, Art. 70.2:” Except as otherwise provided for in this Agreement, this Agreement gives rise to
obligations in respect of all subject matter existing at the date of application of this Agreement for the
Member in question, and which is protected in that Member on the said date, or which meets or comes
subsequently to meet the criteria for protection under the terms of this Agreement. In respect of this
paragraph and paragraphs 3 and 4, copyright obligations with respect to existing works shall be solely
determined under Article 18 of the Berne Convention (1971), and obligations with respect to the rights
of producers of phonograms and performers in existing phonograms shall be determined solely under
Article 18 of the Berne Convention (1971) as made applicable under paragraph 6 of Article 14 of this
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Agreement.”
162 TRIPS, Art. 70.1:” This Agreement does not give rise to obligations in respect of acts which
occurred before the date of application of the Agreement for the Member in question.”
163 panel Report, Canada — Term of Patent Protection, WTO Doc. WT/DS/170/R, 1 6.90.
1% 1d., footnote 49.
165, w4745+ 2000 & 3 * 17 p 2% > Panel Report, Canada — Patent Protection of Pharmaceutical
Product, WTO Doc. WT/DS114/R (Mar. 17, 2000).
166 TRIPS, Art. 28.1: A patent shall confer on its owner the following exclusive rights: (a) where the
subject matter of a patent is a product, to prevent third parties not having the owner’s consent from the
acts of: making, using, offering for sale, selling, or importing for these purposes that product; (b) where
the subject matter of a patent is a process, to prevent third parties not having the owner’s consent from
the act of using the process, and from the acts of: using, offering for sale, selling, or importing for these
purposes at least the product obtained directly by that process.”
167 TRIPS, Art. 30:” Members may provide limited exceptions to the exclusive rights conferred by a
patent, provided that such exceptions do not unreasonably conflict with a normal exploitation of the
patent and do not unreasonably prejudice the legitimate interests of the patent owner, taking account of
the legitimate interests of third parties.”
168 Canada — Term of Patent Protection, supra note 165,  7.42.
9 1d., 17.47.
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170 1d., 14.31.
- Jean-Federic Morin, supra note 114, at 188.
- i
174 See US-Morocco Art. 15(1)(2), US-Australia Art. 17(1)(2),US-Bahrain Art. 14(1)(2), CAFTA-DR
Art. 15(1)(3), and US-Oman Art. 15(1)(2).
5 See US-Australia Art. 17(1)(2),US-Singapore Art. 16(1)(2), CAFTA-DR Art. 15(1)(3), US-Morocco
Art. 15(1)(2), US-Bahrain Art. 14(1)(2), and US-Chile Art. 17(1)(2).
176 See CAFTA-DR Art. 15(1)(6), and US-Chile Art. 17(1)(4).
77 See US-Jordan Art. 4(1), US-Singapore Art. 16(1)(2), CAFTA-DR Art. 15(1)(5), and US-Chile Art.
17(1)(2).
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178 Congress of the United States, Letter from 12 Members of Congress to President Bush on
Intellectual Property Provisions in CAFTA, at
http://www.cptech.org/ip/health/trade/cafta/congress09302004.html (Sep. 30, 2004).
9 USTR, Bipartisan Agreement on Trade Policy, at
http://www.ustr.gov/sites/default/files/uploads/factsheets/2007/asset_upload_file127_11319.pdf (May,
2007).
180 jean-Federic Morin, supra note 114, at 191.
181

Id.
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182 See INTERPOL website: www.interpol.int/default.asp (last visited May 30, 2010).

18 INTERPOL, Intellectual Property Crimes: Trademark Counterfeiting & Copyright Piracy, at

www.interpol.int/Public/Financial Crime/IntellectualProperty/Publication/IIPCAGBrouchure.pdf

(2007).

184 INTERPOL, Operation Jupiter 2004-2009, at

www.interpol.int/public/Financial Crime/IntellectualProperty/OperationJupiter/Default.asp (last visited

May 30, 2010).

185 Charles R. McManis, The Proposed Anti-Counterfeiting Trade Agreement (ACTA): Two Tales of A

Treaty, 46 Hous. L. Rev. 1235, 1242 (2009).

18 INTERPOL, Operation Mamba: Targeting Counterfeiting Medicines in Tanzania and Uganda, at

www.interpol.int/public/News/2008/mamba20081029.asp (last visited May 30, 2010).

87 WHO, Counterfeiting Drugs Kill!, at www.who.int/impact/FinalBrochureWHA2008a.pdf (2008).
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1 Department of Foreign Affairs and Trade, ACTA: Discussion Paper, at
http://www.dfat.gov.au/trade/acta/discussion-paper.html (Nov. 13, 2007).
192" USTR, The Anti-Counterfeiting Trade Agreement — Summary of Key Elements under Discussion, at
http://www.ustr.gov/about-us/press-office/fact-sheets/2009/april/acta-summary-key-elements-under-dis
cussion (Apr. 6, 2009) [hereinafter Summary of Key Elements under Discussion].
1% USTR, Ambassador Schwab Announces U.S. Will Seek New Trade Agreement to Fight Fakes, at
http://www.ustr.gov/ambassador-schwab-announces-us-will-seek-new-trade-agreement-fight-fakes
(Oct. 23, 2007).
1% Summary of Key Elements under Discussion, supra note 192.
1% USTR, Anti-Counterfeiting Trade Agreement Trade Facts, at
http://www.ustr.gov/sites/default/files/uploads/factsheets/2008/asset_upload_file760_15084.pdf (Aug.
4, 2008).
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1% summary of Key Elements under Discussion, supra note 192.

197 USTR, Statement from USTR Spokesman Sean Spicer on ACTA, at

http://www.ustr.gov/sites/default/files/uploads/pdfs/press_release/2008/asset_upload_file757_14938.pd

f (June 05, 2008).

19 Foreign Affairs and International Trade Canada, July 29-31 2008 Meeting in Washington, D.C., at

http://www.international.gc.ca/trade-agreements-accords-commerciaux/fo/washington.aspx?lang=en

(Aug. 1, 2008).

%9 Foreign Affairs and International Trade Canada, October 8-9 2008 Meeting in Tokyo, Japan, at

http://www.international.gc.ca/trade-agreements-accords-commerciaux/fo/washington.aspx?lang=en

(Oct. 24, 2008).

0 Foreign Affairs and International Trade Canada, December 15-17 2008 Meeting in Paris, France, at

http://www.international.gc.ca/trade-agreements-accords-commerciaux/fo/paris.aspx?lang=en (Dec. 18,

2008).

21 Foreign Affairs and International Trade Canada, ACTA 5" Round of Negotiation-Rabat, at

http://www.international.gc.ca/trade-agreements-accords-commerciaux/fo/5-negotiation-5-negociation.

aspx (last visited June. 26, 2010).

202 Foreign Affairs and International Trade Canada, ACTA 6" Round of Negotiation in Seoul, Korea;

November 4 to 6, 2009, at

http://www.international.gc.ca/trade-agreements-accords-commerciaux/fo/6-negotiation-6-negociation.
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aspx (last visited June. 26, 2010).
2% Foreign Affairs and International Trade Canada, ACTA 7" Round of Negotiation, Guadalajara,
Mexico; January 26-29, 2010, at
http://www.international.gc.ca/trade-agreements-accords-commerciaux/fo/7-negotiation-7-negociation.
aspx (last visited June. 26, 2010).
24 Joint Statement on the 8th Round of ACTA Negotiations, at
http://www.international.gc.ca/trade-agreements-accords-commerciaux/fo/8_Joint_statement-8_declara
gggn_commune.aspx (last visited May 30, 2010).

Id.
2% Department of Foreign Affairs and Trade, Agreed Press Release: Anti-Counterfeiting Trade
Agreement Report on the 8th Round of Negotiations Wellington, at
www.dfat.gov.au/trade/acta/ ACTAAgreedPressRelease16 April2010.pdf (Apr. 16, 2010).
27 Foreign Affairs and International Trade Canada, ACTA 10" Round of Negotiation-Washington D.C.,
at
http://www.international.gc.ca/trade-agreements-accords-commerciaux/fo/10_joint_statement-10_decla
ration_commune.aspx?lang=eng (last visited Aug. 23, 2010).
?% Foreign Affairs and International Trade Canada, ACTA 11 Round of Negotiation-Tokyo, at
http://www.international.gc.ca/trade-agreements-accords-commerciaux/fo/joint_statement-finale-declar
ation_commune.aspx?lang=eng (last visited Oct. 02, 2010).
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212 Michael Geist, The ACTA Threat to the Future of WIPO, at
http://www.ip-watch.org/weblog/2009/04/14/the-acta-threat-to-the-future-of-wipo/ (Apr. 14, 2009).
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214
Id.
56



BRI 2L ACTA ehE 352 52 B> ACTA & % 4 »is chig * el » 7 iy

PR Al ol vV B FhR7Iril s $234% O
§ o AN FFF Tl ACTA #Brefi 2= N ¢ B E 22 B g v
B fufg 570

$oF  RRppERRER

S A 2010 2 40 25 A OB ACTAHE %N 5 o £ e 3557 i
AREARM S BT ER URAF IR EP DT R o

F R ACTA L R faiky > CHRP FHRNRF S & REP L {ro B
-E 0 18, 2008 & 6 7 B4 o o & ek (Public Knowledge ) ~T 7 + w42 AL 4
¢ | (Electronic Frontier Foundation, EFF) 2 2 T feis 4 g &% g#« 1 ( Knowledge
Ecology International, KEI) % = & —’“ K Y ¥ g ik A o B % (Freedom of
Information Act » i # FOIA) = USTR & R 2 B ACTA «p B 30 4 » USTR & %
WRRE A e T s TSI RaALE  EMETER
$USTR & 12 3% > e B4 5t ACTA hilfdt~ 2 IR HE > & ¢ 2 g 532
WA R FI B A o 8 Bk G R prn.

R BN e A el g p o Tk A e 4 B 2 ¢ (Foundation
for A Free Information Infrastructure, FFIl ) # %< B 22 % ¢ (EU Council ) & J& /g
DB ACTAGIM AT 2 2 L ARES  mERE ¢4 FOBPUE

B R ErREE AEPERY HEREE PE L Fh R R R LERY 6
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Anti-Counterfeiting Trade Agreement, 34 Yale J. Int’l L. 247, 255 (2009).
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http://www.itworld.com (Apr. 7, 2009).
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57



BE2 R A3 PBe A s 2 Rk G0 FFI Rl s B BaL F AW
Bp B BRI HAFMKRE (European Parliament ) éﬁ T HE 2R RPR
Rk o phmE e ACTA e slfe e 405 scf B ens i > R f & R4E
GEHEAEF G R A F B RPN AR RERTENTET AR
ACTAApBE ~ > A k7 $ig v g2 k2 (European Court of Justice ) 4 143237
L F,}ZZO

B SR REP e ACTARM v B4 - XA K7 F7 %
- BB ik o AL ERP RIS FE o bl4cE B G T SRR
= & (Barack Obama) E,T&Lf{%%#ﬁfr PRI TGP P R USTR "$ 3
2% ACTA B iRMEEPF P 5 4 B F 2 pesp iz ACTAL 5 ¥
1 Ak ¢ Eys? A ¢k (Town Hall Meeting ) » 4 2 i = 8.3~ (8 ACTA 357 48

MEnEmd e g

NWE4H6B-é,W%bA#m—Ewﬂﬁ%@sm’ﬁﬁééﬁﬁ
R RESOEy - H 2010 & 1% > - ix2bd 2B FF > 2% cHACTA X 0

FARREAE (T B T EREA) F e L 2 gk Rk
2R FRAD LR LR AR R AR B L BB i
Poo 3 H 2010 F 4 N ed RERBEFNE AW L pi" )T;;L,_)Tg‘_ LN

SR S B)hAez - P B Sdod AR LD > B N oA

ACTA X % (7T fjfie ¥ % K4 ) R L AhB & W2 257 gt

219 |d

220 |d

221 USTR, Ambassador Ron Kirk Announces Plan to Move Forward with the Negotiation of the

Anti-Counterfeiting Trade Agreement, at

http://www.ustr.gov/about-us/press-office/press-releases/2009/june/ambassador-ron-kirk-announces-pla

n-move-forward-negot (Jun. 22, 2009).

222 symmary of Key Elements under Discussion, supra note 192.
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WWw.euroispa. org/flles/0911 eur0|spa pr acta.pdf (Nov. 30, 2009).
2 plyew ) X RR AP % 2168 R 2 1 Inthe context of this section, €] [E]ach Party shall make
available to right holders [civil judicial] [or administrative] procedures concerning the enforcement of
any [intellectual property right] [copyrights and related rights and trademarks].
2* ACTA Final Art. 2.
27 ACTA Final Art. 3.
%8 ACTA Final Art. 5.
%9 ACTA Final Art. 1.
249 ACTA Final Art. 2.
1 ACTA Final Art. 4.
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28 ACTA Final Art. 12.
249 ACTA Final Art. 13.
20 ACTA Final Art. 14.
> ACTA Final Art. 16.
%2 ACTA Final Art. 15.
23 ACTA Final Art. 17.
2% ACTA Final Art. 18.
> ACTA Final Art. 19.
26 ACTA Final Art. 20.
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2% ACTA Final Art. 23.
%0 ACTA Final Art. 24.
%1 ACTA Final Art. 25.
%2 ACTA Final Art. 26.
%63 ACTA Final Art. 27.1.
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%7 ACTA Final Art. 28.
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%9 ACTA Final Art. 30.
210 ACTA Final Art. 31.
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25 ACTA Final Art. 36.
25 ACTA Final Art. 37.
77 ACTA Final Art. 38.
218 ACTA Final Art. 39.
219 ACTA Final Art. 40.
280 ACTA Final Art. 41.
21 ACTA Final Art. 42.
282 ACTA Final Art. 43.
28 ACTA Final Art. 44.
284 ACTA Final Art. 45.
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288 i F 18-
*8ACTA April Draft Art. 2.2.1(a)# £:” 1. Each Party shall provide that: (a) in civil judicial
proceedings, its judicial authorities shall have the authority to order the infringer [who knowingly or
with reasonable grounds to know, engaged in [infringing activity] of [copyright or related rights and
trademarks] [intellectual property rights] to pay the right holder...”
%0 ACTA Final Art. 9.1  £:”1. Each Party shall provide that, in civil judicial proceedings concerning
the enforcement of intellectual property rights, its judicial authorities have the authority to order the
infringer who, knowingly or with reasonable grounds to know, engaged in infringing activity to pay the
right holder damages adequate to compensate for the injury the right holder has suffered as a result of
the infringement. ”
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21 ACTA April Draft Art. 2.2.1 (b):”(b) in determining the amount of damages for [copyright or related
rights infringement and trademark counterfeiting] [infringement of intellectual property rights], its
judicial authorities shall consider, inter alia, any legitimate measure of value submitted by the right
holder, which may include the lost profits, the value of the infringed good or service, measured by the
market price, the suggested retail price, or [the profits of the infringer that are attributable to the
infringement].”
22 Kimberlee G. Weatherall, ACTA in April 2010: Summary of Concerns, The Selected Works of
Kimberlee G. Weatherall, at http://works.bepress.com/kimweatherall/20, at 9 (April, 2010).
23 United States Government Accountability Office, Intellectual Property: Observations on Efforts to
Quantify the Economic Effects of Counterfeit and Pirated Goods, REPORT TO CONGRESSIONAL
g?MMITTEES, at http://www.gao.gov/new.items/d10423.pdf (April 2010).

Id.
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2% Australia Digital Alliance, Anti-Counterfeiting Trade Agreement: Impact on Individuals and
Intermediaries, at
http://www.digital.org.au/submission/documents/20100519ADA-ACTAimpactonindividualsandinterme
diaries.pdf, at 1(May, 2010).
% ACTA Final Art. 9.1 ¢4 £2:” In determining the amount of damages for infringement of intellectual
property rights, a Party’s judicial authorities shall have the authority to consider, inter alia, any
legitimate measure of value the right holder submits, which may include lost profits, the value of the
infringed goods or services measured by the market price, or the suggested retail price.”
27 ACTA April Draft Art. 2.2.2 (a):” [2. At least with respect to works, phonograms, and performances
protected by copyright or related rights, and in [cases of trademark counterfeiting], in civil judicial
proceedings, [As an alternative to paragraph 1,] each Party [shall][may] establish or maintain a system
that provides:
(a) pre-established damages; (b) presumptions for determining the amount of damages sufficient to
compensate the right holder for the harm caused by the infringement. [; or (c) additional damages]].”
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2% Australia Digital Alliance, supra note 295, at 2.

2% Kimberlee G. Weatherall, supra note 292, at 13.

3% ACTA Parties Made Progress on Pre-established Civil Damages, INSIDE U.S. TRADE, Vol. 27 (Jul.

9, 2010).

1 ACTA Final Art. 9.3:” At least with respect to infringement of copyright or related rights protecting

works, phonograms, and performances, and in cases of trademark counterfeiting, each Party shall also

establish or maintain a system that provides for one or more of the following:

(a) pre-established damages; or (b) presumptions3 for determining the amount of damages sufficient to

compensate the right holder for the harm caused by the infringement; or (c) at least for copyright,

additional damages.”

%02 ACTA April Draft Art. 2.4:” [Without prejudice to other statutory provisions which, in particular,

govern the protection of confidentiality of information sources or the processing of personal data,]Each
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Party shall provide that in civil judicial proceedings concerning the enforcement of [intellectual
property rights][copyright or related rights and trademarks], its judicial authorities shall have the
authority upon a justified request of the right holder, to order the [alleged] infringer [including an
alleged infringer] to provide, [for the purpose of collecting evidence] any [relevant] information
[information on the origin and distribution network of the infringing goods or services][in the form as
prescribed in its applicable laws and regulations] that the infringer possesses or controls, [where
appropriate,] to the right holder or to the judicial authorities. Such information may include information
regarding any person or persons involved in any aspect of the infringement and regarding the means of
production or distribution channel of such goods or services, including the identification of third
persons involved in the production and distribution of the infringing goods or services or in their
channels of distribution. [For greater clarity, this provision does not apply to the extent that it would
conflict with common law or statutory privileges, such as legal professional privilege.] ]”
zzz Kimberlee G. Weatherall, supra note 292, at 15.

Id.
3% ACTA Final Art. 4.1.a:” Nothing in this Agreement shall require a Party to disclose: (a) information,
the disclosure of which would be contrary to its law, including laws protecting privacy rights, or
international agreements to which it is party.”
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%06 ACTA January Draft Art. 2.X.1 Option1:” This section sets out the conditions for action by the
competent authorities when goods are suspected of infringing intellectual property rights, within the
meaning of this agreement, when they are imported, exported, or in-transit.”
%7 Kimberlee G. Weatherall, supra note 292, at 26.
%% See India, Brazil to Move WTO against EC over Drug Seizure Issue, BUSINESS STANDARD, at
http://www.business-standard.com/india/news/india-brazil-to-move-wto-against-ec-over-drug-seizure-i
ssue/75571/on (Oct. 09, 2009).
%% Request for Consultation by India, European Union and a Member State — Seizure of Generic
Drugs in Transit, WTO Doc. WT/DS408/1 (May 19, 2010).
%1% Released ACTA Text Highlights Four Sections Where Disagreements Remain, WORLD TRADE
ONLINE, at http://insidetrade.com/ (Oct. 06, 2010) [hereinafter Four Sections Where Disagreements
Remain].
' ACTA Final footnote 6:” The Parties agree that patents and protection of undisclosed information
do not fall within the scope of this Section.”
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$12. ACTA January Draft Art. 2.6.1:” Each Party shall provide [procedures] [measures] for import,
export [and in-transit] [Customs transit and transhipped] shipments, by which right holders may request
the competent authorities to suspend release [at least in cases] of suspected counterfeit trademark goods
or confusingly similar trademark goods, and suspected pirated copyright goods [goods suspected of
infringing an intellectual property right] into free circulation.”
13 Kimberlee G. Weatherall, supra note 292, at 27.
1% ACTA April Draft Art. 2.X.2:” For the purposes of this section, “goods infringing an intellectual
property right” means goods infringing any of the intellectual property rights covered by TRIPS.
However, Parties may decide to exclude from the scope of this section, certain rights other than
trademarks, copyrights and Gls when [not protected exclusively by copyright and trade mark systems
and] [protected by [non-product- or sector-specific] [registration] sui generis systems.]”
15 ACTA April Draft Art. 2.X.1:” 1. This section sets out the conditions for action by the competent
authorities when goods are suspected of infringing intellectual property rights, within the meaning of
this agreement, when they are imported, exported, in-transit or in other situations where the goods are
under customs supervision.”
316 Kimberlee G. Weatherall, supra note 292.
7 ACTA Final Art. 16.2:” A Party may adopt or maintain procedures with respect to suspect in-transit
goods or in other situations where the goods are under customs control under which: (a) its customs
authorities may act upon their own initiative to suspend the release of, or to detain, suspect goods; and
(b) where appropriate, a right holder may request its competent authorities to suspend the release of, or
to detain, suspect goods.”

74



RS 1 R oE A

BE AT R OFLRELFE AR oA UG P hiREE RN S EET AR T
LR S T R K 2 R T A AR BB - B 2R
e 248 % (suigeneris) £ RPF 2 BTG FHRES- A NE KR
ARG AT o Bl BEE R Y G Azl L Emmental + % 2 A f5 ik
7 AR H 5 Emmental 5 p: 5 ik 2 RAR Hﬂﬁ’iﬁ# E_IE mzbﬁéjj%'v“ PUAAL
Emmental 3 fz -

BE - EAFT P 2R o0 ACTA & > 2 3 iRl -K 8 2 7 R4
FIEREARR > LA F A HE ACTA VT EM A sy - IR §7 4
g AR o g ik 2 WEP R LB ESF s F e
g o~ ACTA el RIFBA S FElA R A& X7 7 € a®E
BIRE N T 5 i £ 3 2R R ke 00 £ RS KR IGEH > MR A
FRBFETERFRAH[W PR L ERRMTEM A FEY - K27 6
2 TRIPS eh& £ > e ¥ 2 F82 FAEMAEFE L3 S LT @ 44

%ﬂﬁ%mﬁ¥%?m°ﬁﬁ%%*?ﬁ§’ﬁ? BERA LS AREE LSS

3 TRIPS, Art. 22.1:” Geographical indications are, for the purposes of this Agreement, indications

which identify a good as originating in the territory of a Member, or a region or locality in that territory,

where a given quality, reputation or other characteristic of the good is essentially attributable to its

geographical origin.”

*% EU Taking A Hardline Approach on ACTA Scope Disagreement, WORLD TRADE ONLINE, at

http://insidetrade.com/ (Sep. 09, 2010).

329 U.S., EU Reach Basic Agreement on ACTA Scope; Several Areas Not Finalized, WORLD TRADE

ONLINE, at http://insidetrade.com/ (Oct. 05, 2010).

1 ACTA Final Art. 13:” In providing, as appropriate, and consistent with its domestic system of

intellectual property rights protection and without prejudice to the requirements of the TRIPS

Agreement, for effective border enforcement of intellectual property rights, a Party should do so in a

manner that does not discriminate unjustifiably between intellectual property rights and that avoids the
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creation of barriers to legitimate trade.”
%22 Kimberlee G. Weatherall, supra note 292, at 28.
%23 ACTA April Draft Art. 2.6.3:” 3. Each Party shall provide for applications to suspend the release of
suspected infringing goods that apply to all goods under customs control in its territory and remain
applicable to multiple [or in the alternative specified] shipments. Each Party may provide that, at the
request of the right holder, the application to suspend the release of goods may apply to selected points
of entry and exit under customs control. These applications for suspension shall remain applicable for a
period of not less than [one year][or sixty days] from the date of application, or the period of protection
of the relevant intellectual property rights under the laws of the Party providing border measures under
this Section, whichever is shorter. Each Party may permit a right holder to specify that an application to
suspend remain applicable for a period of less than [one year][or sixty days].”
%24 ACTA April Draft Art. 2.7.1 Option1:” 1. Each Party [may] [shall] provide that its customs
authorities may act upon their own initiative, to suspend the release of suspected counterfeit trademark
goods or suspected pirated copyright goods with respect to imported, [exported] [, or in-transit] goods
including suspected counterfeit trademark goods or suspected pirated copyright goods admitted to,
withdrawn from, or located in free trade zones [goods suspected of infringing an intellectual property
right]. [Each Party [may][shall endeavor to] provide its customs authorities the same authority as the
foregoing provision of this Article in respect of [exported and] in-transit goods that are [suspected
counterfeit trademark goods or suspected pirated copyright goods.]”
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% ACTA Final Art. 17.3:” Each Party shall ensure that its competent authorities inform the applicant

within a reasonable period whether they have accepted the application. Where its competent authorities
have accepted the application, they shall also inform the applicant of the period of validity of the
application.”
%26 ACTA Final Art. 16:”1. Each Party shall adopt or maintain procedures with respect to import and
export shipments under which: (a) its customs authorities may act upon their own initiative to suspend
the release of suspect goods; and (b) where appropriate, a right holder may request its competent
authorities to suspend the release of suspect goods.
2. A Party may adopt or maintain procedures with respect to suspect in-transit goods or in other
situations where the goods are under customs control under which: (a) its customs authorities may act
upon their own initiative to suspend the release of, or to detain, suspect goods; and (b) where
appropriate, a right holder may request its competent authorities to suspend the release of, or to detain,
suspect goods.”
%27 | #7425 2009 & 1 * 26 p 2% -Panel Report, China — Measures Affecting the Protection and
Enforcement of Intellectual Property Rights, WTO Doc. WT/DS362/R, at 115 (Sept. 18, 2000).
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%28 China — Measures Affecting the Protection and Enforcement of Intellectual Property Rights, at 115.
J < ”counterfeiting or piracy carried on at the magnitude or extent of typical or usual commercial
activity with respect to a given product in a given market.”
%23 ACTA April Draft Art. 2.14.1:” 1. Each Party shall provide for criminal procedures and penalties to
be applied at least in cases of willful trademark counterfeiting or copyright or related rights piracy on a
commercial scale. Willful copyright or related rights piracy on a commercial scale includes:
[(a) significant willful copyright or related rights infringements that have no direct or indirect
motivation of financial gain; and
(b) willful copyright or related rights infringements for purposes of commercial advantage or financial
gain.]”
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ZZ‘; Kimberlee G. Weatherall, supra note 292, at 6.

Id.
2 ACTA Final Art. 23.1:” Each Party shall provide for criminal procedures and penalties to be applied
at least in cases of willful trademark counterfeiting or copyright or related rights piracy on a
commercial scale.9 For the purposes of this Section, acts carried out on a commercial scale include at
least those carried out as commercial activities for direct or indirect economic or commercial
advantage.”
%33 ACTA April Draft Art. 2.14.3:” 3. Each Party shall provide for criminal procedures and penalties to
be applied [in accordance with its laws and regulations,] against any person who, without authorization
of the holder of copyright [or related rights] [or the theatre manager] in a [motion picture or other
audiovisual work], [cinematographic work] [knowingly] [uses an audiovisual recording device to
transmit or make] [makes] a copy of [, or transmits to the public] the motion picture or other
audiovisual work, or any part thereof, from a performance of the motion picture or other audiovisual
work in a motion picture exhibition facility open to the public.]”
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¥4 Kimberlee G. Weatherall, supra note 292, at 33.
*** Four Sections Where Disagreements Remain, supra note 310.
% ACTA Final Art. 23.3:” A Party may provide criminal procedures and penalties in appropriate cases
for the unauthorized copying of cinematographic works from a performance in a motion picture
exhibition facility generally open to the public.”
%7 ACTA April Draft Art. 2.15.3(a):” [(a)] For the [ offences] crimes referred to in [Article 2.14]
[Article 2.14.1], each Party shall provide [effective, proportionate and dissuasive] penalties [. The
available penalties shall] that include imprisonment [as well as] [and] monetary fines [sufficiently high
to provide a deterrent to future acts of infringement, with a view to removing the monetary incentive of
the infringer].”
3% ACTA Final Art. 23.1:” 1. Each Party shall provide for criminal procedures and penalties to be
applied at least in cases of wilful trademark counterfeiting or copyright or related rights piracy on a
commercial scale. For the purposes of this Section, acts carried out on a commercial scale include at
least those carried out as commercial activities for direct or indirect economic or commercial
advantage.”
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%9 ACTA April Draft Art. 2.16.2(d):” (d) Each Party may provide that its judicial authorities have the
authority to order the confiscation/ forfeiture [to the state] of assets the value of which corresponds to
that of such assets derived from or obtained directly or indirectly through the infringing activity.”
9 ACTA Final Art. 25.4:” With respect to the offences specified in paragraphs 1, 2, 3, and 4 of Article
23 (Criminal Offences) for which a Party provides criminal procedures and penalties, that Party shall
provide that its competent authorities have the authority to order the forfeiture or destruction of
materials and implements predominantly used in the creation of counterfeit trademark goods or pirated
copyright goods and, at least for serious offences, of the assets derived from, or obtained directly or
indirectly through, the infringing activity. Each Party shall ensure that the forfeiture or destruction of
such materials, implements, or assets shall occur without compensation of any sort to the infringer.”
1 EF11, Analysis Anti-Counterfeiting Trade Agreement, at
http://action.ffii.org/acta/Analysis?action=print (May 24, 2010).
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%9 ACTA April Draft Art. 2.X.2:” [2. The Parties [may] shall also ensure that right holders are in a
position to apply for an injunction against [infringing] intermediaries whose services are used by a third
party to infringe an intellectual property right.]”
%0 ACTA April Draft Art. 2.5.X:” [X. Each Party shall provide that its judicial authorities shall have
the authority, at the request of the applicant, to issue an interlocutory injunction intended to prevent any
imminent infringement of an intellectual property right [copyright or related rights or trademark]. An
interlocutory injunction may also be issued, under the same conditions, against an [infringing]
intermediary whose services are being used by a third party to infringe an intellectual property right.
Each Party shall also provide that provisional measures may be issued, even before the commencement
of proceedings on the merits, to preserve relevant evidence in respect of the alleged infringement. Such
measures may include inter alia the detailed description, the taking of samples or the physical seizure
of documents or of the infringing goods.]”
%1 Australia Digital Alliance, supra note 295, footnote 43.
%2 Kimberlee G. Weatherall, supra note 292, at 14.
%3 Australia Digital Alliance, supra note 295, at 12.
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%> Kimberlee G. Weatherall, supra note 292, at 15.

%66 ACTA April Draft Art. 2.18.3:” 3. Without prejudice to the rights, limitations, exceptions, or
defenses to [[ patent, industrial design, trademark and][copyright or related rights]][intellectual
property rights] infringement available under its law, including with respect to the issue of exhaustion
of rights, each Party [confirms that] [shall provide for] [civil remedies as well as limitations, exceptions,
or defenses with respect to the application of such remedies, are available in its legal system in cases of
third party liability[47][or liability for those who authorize infringement, or both] for [[patent,
industrial design, trademark and][copyright or related rights]][intellectual property rights]
infringement.”

%7 ACTA April Draft footnote 47:” [For greater certainty, the Parties understand that third party
liability means liability for any person who authorizes for a direct financial benefit, induces through or
by conduct directed to promoting infringement, or knowingly and materially aids any act of copyright
or related rights infringement by another. Further, the Parties also understand that the application of
third party liability may include consideration of exceptions or limitations to exclusive rights that are
confined to certain special cases that do not conflict with a normal exploitation of the work,
performance or phonogram, and do not unreasonably prejudice the legitimate interests of the right
holder, including fair use, fair dealing, or their equivalents.] At least one delegation opposes this
footnote.”
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%8 Kimberlee G. Weatherall, supra note 292, at 19.
%% ACTA Final Art. 27.4:” A Party may provide, in accordance with its laws and regulations, its
competent authorities with the authority to order an online service provider to disclose expeditiously to
a right holder information sufficient to identify a subscriber whose account was allegedly used for
infringement, where that right holder has filed a legally sufficient claim of trademark or copyright or
related rights infringement, and where such information is being sought for the purpose of protecting or
enforcing those rights. These procedures shall be implemented in a manner that avoids the creation of
barriers to legitimate activity, including electronic commerce, and, consistent with that Party’s law,
preserves fundamental principles such as freedom of expression, fair process, and privacy.”
0 ACTA April Draft Art. 2.18.3:”
Optionl :
[ 3. Each Party recognizes that some persons49 use the services of third parties, including online
service providers,[50] for engaging in [ patent, industrial design and trademark,] copyright or related
rights infringement. Each Party also recognizes that legal uncertainty with respect to application of
copyright and related rights, limitations, exceptions, and defenses in the digital environment may
present barriers to the economic growth of, and opportunities in, electronic commerce.] Accordingly, in
order to facilitate the continued development of an industry engaged in providing information services
online while also ensuring that measures to take adequate and effective action against copyright or
related rights infringement are available and reasonable each Party [shall][ may]:
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(a) provide limitations on the scope of civil remedies available against an online service provider for
infringing activities that occur by
(i) automatic technical processes, and
(i1) the actions of the provider’s users that are not directed or initiated by that provider and when the
provider does not select the material, and
(iii) the provider referring or linking users to an online location,
when, in cases of subparagraphs (ii) and (iii), the provider does not have actual knowledge of the
infringement and is not aware of facts or circumstances from which infringing activity is apparent;
and ]
Option 2 :
[Each Party recognizes that some persons use the services of third parties, including online service
providers,[55] for engaging in intellectual property rights infringements.
(@) In this respect, each Party shall provide limitation on the [liability of] [ scope of civil remedies
available against an] on-line service provider[s] for infringing activities that occur by
(i) automatic technical processes [ that keep the provider from taking measures to prevent the
infringement], or
(ii) the actions of the provider’s users that are not initiated nor modified by that provided and when the
provider does not select the material or
(iii) the storage of information provided by the recipient of the service or at the request of the recipient
of the service,
when exercising the activities as stipulated in paragraph 3(a)(ii) and/or (iii) the online service providers
act [takes appropriate measures] expeditiously, in accordance with applicable law [s], [such as those] to
remove or disable access to infringing material or infringing activity upon obtaining actual knowledge
of the infringement [or the fact that the information at the initial source has been removed or disabled.]
[or having reasonable grounds to know that the infringement is occurring]]”
311 ACTA April Draft Art. 2.18.3 (b) Option 1:” (b) condition the application of the provisions of
subparagraph (a) on meeting the following requirements:
(i) an online service provider adopting and reasonably implementing a policy[58] to address the
unauthorized storage or transmission of materials protected by copyright or related rights [ except that
no Party may condition the limitations in subparagraph (a) on the online service provider’s monitoring
its services or affirmatively seeking facts indicating that infringing activity is occurring]; and
(ii) an online service provider expeditiously removing or disabling access to material or
[activity][alleged infringement], upon receipt [of legally sufficient notice of alleged infringement,][of
an order from a competent authority] and in the absence of a legally sufficient response from the
relevant subscriber of the online service provider indicating that the notice was the result of mistake or
misidentification.
except that the provisions of (ii) shall not be applied to the extent that the online service provider is
acting solely as a conduit for transmissions through its system or network.]”
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z;z Kimberlee G. Weatherall, supra note 292, at 22.
7 :\(/jl.ichael Geist, The Effectiveness of Notice and Notice, at
?;[gpl:gwww.michaelgeist.ca/content/view/1705/125/ (Feb. 15, 2007).
:Zj Kimberlee G. Weatherall, supra note 292, at 23.
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%2 ACTA April Draft Art. 2.18.4:” [4. In order to provide adequate legal protection and effective legal

remedies against the circumvention of effective technological measures that are used by authors,

[performers or producers of phonograms] [the right holder of any copyright or related rights or owner

of an exclusive license] in connection with the exercise of their rights and that restrict unauthorized

acts in respect of their works, [performances, and phonograms] [or other subject matters specified

under Article 14 of the TRIPS Agreement], each Party shall provide for civil remedies, [or] [as well as]

criminal penalties in appropriate cases of willful conduct, that apply to:

[Each Party shall provide for adequate legal protection and effective legal remedies, in the form of civil

remedies or criminal penalties in appropriate cases of willful conduct, against the circumvention of

effective technological measures that are used by authors, performers or producers or phonograms in

connection with the exercise of their rights and that restrict unauthorized acts in respect of their works,
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performances, and phonogram. These shall apply to:]
(a) the unauthorized circumvention of an effective technological measure [that controls access to a
protected work, performance, or phonogram]; and
(b) the manufacture, importation, or circulation of a [technology], service, device, product, [component,
or part thereof, that is: [marketed] or primarily designed or produced for the purpose of circumventing
an effective technological measure; or that has only a limited commercially significant purpose or use
other than circumventing an effective technological measure.]]”
%3 WCT Art. 11:” Contracting Parties shall provide adequate legal protection and effective legal
remedies against the circumvention of effective technological measures that are used by authors in
connection with the exercise of their rights under this Treaty or the Berne Convention and that restrict
acts, in respect of their works, which are not authorized by the authors concerned or permitted by law.”

WPPT Art. 18:” Contracting Parties shall provide adequate legal protection and effective legal
remedies against the circumvention of effective technological measures that are used by performers or
producers of phonograms in connection with the exercise of their rights under this Treaty and that
restrict acts, in respect of their performances or phonograms, which are not authorized by the
performers or the producers of phonograms concerned or permitted by law.”
B HH 378 F 16 0

*BR T > w3795 F 73-74 -
%8 @ < :”(a) Violations regarding circumvention of technological measures.--(1)(A)No person shall
circumvent a technological measure that effectively controls access to a work protected under this
title.”
%7 J < :”(2) No person shall manufacture, import, offer to the public, provide, or otherwise traffic in
any technology, product, service, device, component, or pArt thereof...”
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%8 @< :”(b)Additional violations.--(1) No person shall manufacture, import, offer to the public,
provide, or otherwise traffic in any technology, product, service, device, component, or
pArt thereof...”
B A, #3785 F 21
30 Australia Digital Alliance, supra note 295, at 13.
31 ACTA Final Art. 27.5, 27.6:” 5. Each Party shall provide adequate legal protection and effective
legal remedies against the circumvention of effective technological measures that are used by authors,
performers or producers of phonograms in connection with the exercise of their rights in, and that
restrict acts in respect of, their works, performances, and phonograms, which are not authorized by the
authors, the performers or the producers of phonograms concerned or permitted by law.
6. In order to provide the adequate legal protection and effective legal remedies referred to in paragraph
5, each Party shall provide protection at least against:
(a) to the extent provided by its law: (i) the unauthorized circumvention of an effective technological
measure carried out knowingly or with reasonable grounds to know; and (ii) the offering to the public
by marketing of a device or product, including computer programs, or a service, as a means of
circumventing an effective technological measure; and
(b) the manufacture, importation, or distribution of a device or product, including computer programs,
or provision of a service that: (i) is primarily designed or produced for the purpose of circumventing an
effective technological measure; or (ii) has only a limited commercially significant purpose other than
circumventing an effective technological measure.”
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CHAPTER ONE
INITIAL PROVISIONS AND DEFINITIONS

[*: Section A: Initial Provisions
ARTICLE 1.1; RELATION TO OTHER AGREEMENTS

Nothing in this Agreement shall derogate from any international obligation of a
Party with respect to any other Party under existing agreements to which both Parties
are party.

ARTICLE 1.2: NATURE AND SCOPE OF OBLIGATIONS?

1. Members shall give effect to the provisions of this Agreement. A Party may
implement in its domestic law more extensive protection and enforcement of intellectual
property rights than is required by this Agreement, provided that such protection and
enforcement does not contravene the provisions of this Agreement. Members shall be
free to determine the appropriate method of implementing the provisions of this
Agreement within their own legal system and practice.

2. Nothing in this Agreement creates any obligation with respect to the distribution
of resources as between enforcement of intellectual property rights and enforcement of
law in general.

ARTICLE 1.3: RELATION TO STANDARDS CONCERNING AVAILABILITY AND SCOPE OF
INTELLECTUAL PROPERTY RIGHTS

1. This Agreement shall be without prejudice to provisions governing the
availability, acquisition, scope, and maintenance of intellectual property rights
contained in a Party’s law.

2. It is understood that this Agreement does not create any obligation on a Party to
apply measures where a right in intellectual property is not protected under the laws and
regulations of that Party.

ARTICLE 1.4: PRIVACY AND DISCLOSURE OF INFORMATION

[A suitable provision needs to be drafted that would ensure nothing in the Agreement
detracts from national legislation regarding protection of personal privacy. In the same

! This Section A has been proposed as an initial discussion draft, to receive detailed reactions at the next
Round.

2 Negotiator’s Note: Provisions on transitional arrangements (i.e., entry into force) and application to
prior acts will be included in Chapter 6.




way, a suitable provision needs to be drafted regarding disclosure of commercial
information]

[Section B®: General Definitions
ARTICLE 1.X: DEFINITIONS
For purposes of this Agreement, unless otherwise specified:
days means calendar days;
intellectual property refers to all categories of intellectual property that are the subject
of Sections 1 through 7 of Part Il of the Agreement on Trade-Related Aspects of
Intellectual Property Rights.
Council means the ACTA Oversight Council established under Chapter Five;
measure includes any law, regulation, procedure, requirement, or practice;
person means either a natural person or a juridical person;
right holder includes a federation or an association having the legal standing and
authority to assert rights in intellectual property, and also includes a person that
exclusively has any one or more of the intellectual property rights encompassed in a
given intellectual property;

territory means customs territory of a Party and all free trade zones of that Party;

TRIPS Agreement means the Agreement on Trade-Related Aspects of Intellectual
Property Rights, contained in Annex 1C to the WTO Agreement;*

WTO means the World Trade Organization; and

WTO Agreement means the Marrakesh Agreement Establishing the World Trade
Organization, done on April 15, 1994.

% Section B of the Initial Provisions is still to be discussed.

* For greater certainty, “TRIPS Agreement” includes any waiver in force between the Parties of any
provision of the TRIPS Agreement granted by WTO Members in accordance with the WTO Agreement.



CHAPTER TWO
LEGAL FRAMEWORK FOR ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS

[General Obligations®
ARTICLE 2.X: GENERAL OBLIGATIONS WITH RESPECT TO ENFORCEMENT

1. Procedures adopted, maintained, or applied to implement this Chapter shall be
fair and equitable. They shall not be unnecessarily complicated or costly, or entail
unreasonable time-limits or unwarranted delays.

2. In respect of civil remedies and criminal penalties for enforcement of intellectual
property rights, each Party shall take into account the need for proportionality between
the seriousness of the infringement and the remedies or penalties ordered.

[3. Those measures, procedures and remedies shall also be [effective,
proportionate][ fair and equitable] and [deterrent]]®]

4, [Provision on limitations on remedies available against use by governments as
well as exemptions of public authorities and official from liability to be inserted here at
a later date.]

5. [Define scope of the intellectual property rights covered in the Agreement]] [The
scope of intellectual property rights will be defined at the start of each chapter.]

Section 1: Civil Enforcement
ARTICLE 2.1: AVAILABILITY OF CIVIL PROCEDURES

In the context of this section, e] [E]ach Party shall make available to right holders [civil
judicial] [or administrative] procedures concerning the enforcement of any [intellectual
property right] [copyrights and related rights and trademarks].

ARTICLE 2.X: INJUNCTIONS

[1. ]In civil judicial proceedings concerning the enforcement of [copyright or
related rights and trademarks] [intellectual property rights], each Party shall provide that
its judicial authorities shall have the authority [subject to any statutory limitations under
its domestic law] to issue [against the infringer an injunction aimed at prohibiting the
continuation of the] [an order to a party to desist from an] infringement, including an
order to prevent infringing goods from entering into the channels of commerce [and to

>This General Obligations Section has been proposed as an initial discussion draft, to receive detailed
reactions at the next Round.

[Move (with adjustments) Art. 2.1.2 to General Obligations.]



prevent their exportation].”

[2. The Parties [may] shall also ensure that right holders are in a position to apply
for an injunction against [infringing] intermediaries whose services are used by a
third party to infringe an intellectual property right.®]°

ARTICLE 2.2: DAMAGES

1. Each Party shall provide that:

(@)

(b)

in civil judicial proceedings, its judicial authorities shall have the
authority to order the infringer [who knowingly or with reasonable
grounds to know, engaged in [infringing activity] of [copyright or related
rights and trademarks] [intellectual property rights] to pay the right
holder

(i) damages adequate to compensate for the injury the right holder
has suffered as a result of the infringement; or

(i) [at least in the case of copyright or related rights infringement
and trademark counterfeiting,] [in the case of IPR infringements]
the profits of the infringer that are attributable to the
infringement, [which may be presumed to be the amount of
damages] [and that are not taken into account in computing the
amount of damages] [referred to in clause (i)]*°

[which may be presumed to be the amount of damages referred to
in clause (i)]; and

in determining the amount of damages for [copyright or related rights
infringement and trademark counterfeiting] [infringement of intellectual
property rights], its judicial authorities shall consider, inter alia, any
legitimate measure of value submitted by the right holder, which may
include the lost profits, the value of the infringed good or service,
measured by the market price, the suggested retail price, or [the profits of
the infringer that are attributable to the infringement].

[ A Party may comply with its obligation relating to exportation of infringing goods through its
provisions concerning distribution [or transfer].]

[® The conditions and procedures relating to such injunction will be left to each Party’s legal system.]

® At least one delegation opposes paragraph 2 and is considering its placement

At least one delegation proposes to delete (ii) as originally proposed and move (ii) into paragraph

2.2.1(b).



[2. At least with respect to works, phonograms, and performances protected by
copyright or related rights, and in [cases of trademark counterfeiting], in civil judicial
proceedings, [As an alternative to paragraph 1,] each Party [shall][may] establish or
maintain a system that provides:

@) pre-established damages;

(b) presumptions for determining the amount of damages® sufficient to
compensate the right holder for the harm caused by the infringement.* [;
or

(c)  additional damages]]

[3. Where the infringer did not knowingly, or with reasonable grounds to know,
engage in infringing activity, each Party may [lay down that] [establish] [may authorize
its] the judicial authorities may [to] order the recovery of profits or the payment of
damages, which may be pre-established.]

[4. Where a Party provides one of the options described in paragraph 2(a) or 2(b),
that Party shall ensure that a right holder has the right to choose that option [**] as an
alternative to the remedies referred to in paragraph 1.]

Option 1
[5. Each Party shall provide that its judicial authorities, except in exceptional

circumstances, shall have the authority to order, at the conclusion of civil judicial
proceedings [[at least in cases] concerning copyright or related rights infringement,
[patent infringement,] or trademark infringement] that the prevailing party be awarded
payment by the losing party of [ [reasonable and proportionate] legal] court costs or
fees. [Each Party shall also provide that its judicial authorities, [except in exceptional
circumstances], [in proceedings concerning copyright or related rights infringement or
willful trademark counterfeiting,] shall have the authority to order, [in appropriate
cases], that the prevailing party be awarded payment by the losing party of reasonable
attorney’s fees [, and other expenses as provided for under that Party’s domestic

1 Such measures may include the presumption that the amount of damages is (i) the quantity of the
goods infringing the right holder’s intellectual property right and actually assigned to third persons,
multiplied by the amount of profit per unit of goods which would have been sold by the right holder if
there had not been the act of infringement or (ii) a reasonable royalty [ or (iii) a lump sum on the basis of
elements such as at least the amount of royalties or fees which would have been due if the infringer had
requested authorization to use the intellectual property right in question].

[*2 No Party is required to apply paragraph 2 to actions for infringement against a Party or a third party
acting with the authorization or consent of the Party.]

[13 No Party is required to provide the right holders with more than one of the options referred to in
paragraph 2.]



law].**]

Option 2
[5. Each Party shall provide that its judicial authorities, [in appropriate cases], shall

have the authority to order, at the conclusion of civil judicial proceedings [[at least in
cases] concerning copyright or related rights infringement, [patent infringement,] or
trademark counterfeiting] that the prevailing party be awarded payment by the losing
party of court costs or fees and reasonable [and proportionate] attorney’s fees [, and any
other expenses as provided for under that Party’s domestic law].™]

ARTICLE 2.3: OTHER REMEDIES

1. With respect to goods that have been found to be [pirated or counterfeited]
[infringing an intellectual property right], each Party shall provide that in civil judicial
proceedings, at the right holder’s request, its judicial authorities shall have the authority
to order that such goods be [recalled, definitively removed from the channel of
commerce, or] destroyed, except in exceptional circumstances, without compensation of
any sort.

2. Each Party shall further provide that its judicial authorities shall have the
authority to order that materials and implements the predominant use of which has been
in the manufacture or creation of [infringing] [pirated or counterfeit] goods be, without
undue delay and without compensation of any sort, destroyed or disposed of outside the
channels of commerce in such a manner as to minimize the risks of further
infringements.

[3. The judicial authorities shall order that those remedies be carried out at the
expense of the infringer, unless particular reasons are invoked for not doing so.]

[4. [In ordering those remedies, the judicial authorities][Each Party shall further
provide that its judicial authority in ordering these remedies] shall take into account the
need for proportionality between the seriousness of the infringement and the remedies
ordered as well as the interest of third parties.]*®

ARTICLE 2.4: INFORMATION RELATED TO INFRINGEMENT

[Without prejudice to other statutory provisions which, in particular, govern the
protection of confidentiality of information sources or the processing of personal

[** For greater certainty, the term “reasonable attorney’s fees” is not intended to require a higher amount

than the amount of “appropriate attorney’s fees” under the TRIPS Article 45.2.]
[*® For greater certainty, the term “reasonable attorney’s fees” is not intended to require a higher amount
than the amount of “appropriate attorney’s fees” under the TRIPS Avrticle 45.2.]

'8 This provision is to be reflected in the General Obligations Section.



data,]'” Each Party shall provide that in civil judicial proceedings concerning the
enforcement of [intellectual property rights][copyright or related rights and trademarks],
its judicial authorities shall have the authority upon a justified request of the right
holder, to order the [alleged] infringer [including an alleged infringer] to provide, [for
the purpose of collecting evidence] any [relevant] information [information on the
origin and distribution network of the infringing goods or services][in the form as
prescribed in its applicable laws and regulations] that the infringer possesses or controls,
[where appropriate,] to the right holder or to the judicial authorities. Such information
may include information regarding any person or persons involved in any aspect of the
infringement and regarding the means of production or distribution channel of such
goods or services, including the identification of third persons involved in the
production and distribution of the infringing goods or services or in their channels of
distribution. [For greater clarity, this provision does not apply to the extent that it would
conflict with common law or statutory privileges, such as legal professional privilege.] ]

ARTICLE 2.5: PROVISIONAL MEASURES

[X. Each Party shall provide that its judicial authorities shall have the authority, at
the request of the applicant, to issue an interlocutory injunction intended to prevent any
imminent infringement of an intellectual property right [copyright or related rights or
trademark]. An interlocutory injunction may also be issued, under the same conditions,
against an [infringing] intermediary whose services are being used by a third party to
infringe an intellectual property right. Each Party shall also provide that provisional
measures may be issued, even before the commencement of proceedings on the merits,
to preserve relevant evidence in respect of the alleged infringement. Such measures may
include inter alia the detailed description, the taking of samples or the physical seizure
of documents or of the infringing goods.]

1. Each Party shall [provide][ensure] that its judicial authorities [shall ]act
[expeditiously][ on requests] for provisional measures inaudita altera parte, and shall
endeavor to make a decision][ on such requests] without undue delay, except in
exceptional cases.

2. [In civil judicial proceedings concerning copyright or related rights infringement
and trademark counterfeiting’®], each Party shall provide that its judicial authorities
shall have the authority to order the seizure or other taking into custody of suspected
infringing goods, materials, and implements relevant to the act of infringement [and, at
least for trademark counterfeiting, documentary evidence relevant to the infringement].

[3. Each Party shall provide that its [judicial][competent] authorities have the
authority to require the plaintiff, with respect to provisional measures, to provide any
reasonably available evidence in order to satisfy themselves with a sufficient degree of

YINegotiators Note: Study moving this clause to General Provisions section]

18At least one delegation raises issue of scope of this provision.



certainty that the plaintiff’s right is being infringed or that such infringement is
imminent, and to order the plaintiff to provide a reasonable security or equivalent
assurance [set at a level sufficient] to protect the defendant [, ensuring compensation for
any prejudice suffered when the measure is revoked or lapses due to any reason, ]Jand to
prevent abuse. [Such security or equivalent assurance shall not unreasonably deter
recourse to such procedures].

Section 2: Border Measures**[*°] []
[ARTICLE 2.X: SCOPE OF THE BORDER MEASURES

1. This section sets out the conditions for action by the competent authorities when
goods are suspected of infringing intellectual property rights, within the meaning of this
agreement, when they are imported, exported, in-transit or in other situations where the
goods are under customs supervision.

2. For the purposes of this section, “goods infringing an intellectual property right”
means goods infringing any of the intellectual property rights covered by TRIPS%.
However, Parties may decide to exclude from the scope of this section, certain rights
other than trade marks, copyrights and Gls when [not protected exclusively by
copyright and trade mark systems and] [protected by [non-product- or sector-specific]
[registration] sui generis systems.]

3. [Parties shall provide for the provisions related to border measures to be applied
[at least Jin cases of trade mark counterfeiting and copyright piracy. [Parties may
provide for such provisions to be applied in other cases of infringement of intellectual
property rights.]]

19 Where a Party has dismantled substantially all controls over movement of goods across its border with
another Party with which it forms part of a customs union, it shall not be required to apply the provisions
of this Section at that border.

[® Each Party shall implement the obligations in respect of importation and exportation set out in this
Section so as to be applied to shipments of goods consigned to {a local party/a party in the territory} but
destined for outside the territory of the Party].

2! No Party shall be obliged to apply this section to any goods that do not infringe an intellectual property
right held within the territory of that Party]. [Negotiator’s note: Study moving to General Provisions
section.]

[ The provisions of this section shall also apply to confusingly similar trademark goods [ , which means
any goods, including packaging, bearing without authorization a trademark that is similar to the
trademark validly registered in respect of such or similar goods where there exists a likelihood of
confusion on the part of the public between the trademark borne and the trademark validly registered, and
that thereby infringes the rights of the owner of the trademark in question under the law of the country in

which the procedures set out in this Section are invoked.]
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ARTICLE 2.X: DE MINIMIS PROVISION

Parties may exclude from the application of this Section small quantities of goods of a
non-commercial nature contained in travelers’ personal luggage [or sent in small
consignments.]

ARTICLE 2.X: PROVISION OF INFORMATION FROM THE RIGHT HOLDER

Each Party shall permit the competent authorities to request a right holder to supply
relevant information to assist the competent authorities in taking border measures
provided for under this Section. Each Party may also allow a right holder to supply
relevant information to the competent authorities.

ARTICLE 2.6: APPLICATION BY RIGHT HOLDER

Option 1
1. Each Party shall provide procedures for import [and in-transit®’] shipments and [may]

[shall] provide procedures for export shipments, by which right holders may request the
competent authorities to suspend release ** of suspected counterfeit trademark goods®
and suspected pirated copyright goods®® [goods suspected of infringing an intellectual
property right]into free circulation.

23]

%% For the purposes of this Section, in-transit goods means goods under “Customs transit” and under
“transhipment”. “Customs transit” means the Customs procedure under which goods are transported
under Customs control from one Customs office to another. “Transhipment” means the Customs
procedure under which goods are transferred under Customs control from the importing means of
transport to the exporting means of transport within the area of one Customs office which is the office of
both importation and exportation.]

[*For the purpose of this Section, where the competent authorities suspend the release of suspected
counterfeit trademark or pirated copyright goods, the authorities shall not permit the goods to be released
into free circulation, exported, or subject to other customs procedures, except in exceptional
circumstances.]

%% For purposes of this Section, counterfeit trademark goods means any goods, including packaging,
bearing without authorization a trademark that is identical to the trademark validly registered in respect of
such goods, or that cannot be distinguished in its essential aspects from such a trademark, and that thereby
infringes the rights of the owner of the trademark in question under the law of the country in which the
procedures set out in this Section are invoked.

[It is to be understood that there shall be no obligation to apply such procedures to imports of goods put
on the market in another country by or with the consent of the right holder.]

2% Eor purposes of this Section, pirated copyright goods means any goods that are copies made without
the consent of the right holder or person duly authorized by the right holder in the country of production
and that are made directly or indirectly from an article where the making of that copy would have
constituted an infringement of a copyright or a related right under the law of the country in which the
procedures set out in this Section are invoked.
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Option 2
[1. Each Party shall provide procedures by which right holders may request the

competent authorities to suspend the release of goods suspected of infringing
intellectual property rights.]

2. The competent authorities shall require a right holder requesting the procedures
described in paragraph 1 to provide adequate evidence to satisfy themselves that, under
the laws of the Party providing the procedures, there is prima facie an infringement of
the right holder's intellectual property right and to supply sufficient information that
may reasonably be expected to be within the right holder’s knowledge to make the
suspected infringing goods reasonably recognizable by the competent authorities. The
requirement to provide sufficient information shall not unreasonably deter recourse to
the procedures described in paragraph 1.

3. Each Party shall provide for applications to suspend the release of suspected
infringing goods that apply to all goods®" under customs control in its territory and
remain applicable to multiple [or in the alternative specified] shipments. Each Party
may provide that, at the request of the right holder, the application to suspend the
release of goods may apply to selected points of entry and exit under customs control.
These applications for suspension shall remain applicable for a period of not less than
[one year][or sixty days] from the date of application, or the period of protection of the
relevant intellectual property rights under the laws of the Party providing border
measures under this Section, whichever is shorter. Each Party may permit a right holder
to specify that an application to suspend remain applicable for a period of less than [one
year][or sixty days].

4, The competent authorities shall inform the applicant within a reasonable period
whether they have accepted the application. Where the competent authorities have
accepted the application, they shall also make known to the applicant the period of
validity of the application.

5. Each Party may provide, where the applicant has abused the process, or where
there is due cause, that an application may be denied, suspended, or voided.

ARTICLE 2.7: EX-OFFICIO ACTION

Option 1
1. Each Party [may] [shall] provide that its customs authorities may act upon their

own initiative, to suspend the release of suspected counterfeit trademark goods or
suspected pirated copyright goods with respect to imported, [exported] [, or in-transit]
goods including suspected counterfeit trademark goods or suspected pirated copyright
goods admitted to, withdrawn from, or located in free trade zones [goods suspected of
infringing an intellectual property right]. [Each Party [may][shall endeavor to] provide

*"Whether this applies to imports, exports and/or in transit goods depends on paragraph 1.



12

its customs authorities the same authority as the foregoing provision of this Article in
respect of [exported and] in-transit goods that are [suspected counterfeit trademark
goods or suspected pirated copyright goods.]

Option 2
[1. Each Party shall provide that its competent authorities may act upon their own

initiative, to suspend the release of goods suspected of infringing an intellectual
property right.]

2. [Each Party may also provide that its customs authorities may act, upon their
own initiative, to suspend the release of goods suspected of infringing other intellectual
property rights [, not covered by this section].]

ARTICLE 2.X:

[As an alternative to procedures in Article 2.6.1 and 2.7.1 relating to export or in-transit
shipments, each Party shall provide that where shipments are exported from that Party,
or shipments are in-transit through that Party, it shall cooperate to provide all available
information to the destination Party, upon request of the destination Party, to enable
effective enforcement against shipments of infringing®® goods.]

ARTICLE 2.9: SECURITY OR EQUIVALENT ASSURANCE

Each Party shall provide that its competent authorities shall have the authority to require
a right holder requesting procedures described under Article 2.6 to provide a reasonable
security or equivalent assurance sufficient to protect the defendant and the competent
authorities and to prevent abuse. Each Party shall provide that such security or
equivalent assurance shall not unreasonably deter recourse to these procedures. Each
Party may provide that such security may be in the form of a bond conditioned to hold
the defendant harmless from any loss or damage resulting from any suspension of the
release of the goods in the event the competent authorities determine that the good [is
not a counterfeit trademark good or a pirated copyright good] [does not infringe
intellectual property rights covered by this section]. Only in exceptional circumstances
[or pursuant to a judicial order] may a Party permit a defendant to post a bond or other
security to obtain possession of suspected counterfeit trademark goods or suspected
pirated copyright goods.

ARTICLE 2.10: DETERMINATION AS TO INFRINGEMENT

Each Party shall adopt or maintain a procedure by which competent authorities may
determine, within a reasonable period of time after the initiation of the procedures
described under Article 2.X or 2.X, whether the suspected infringing goods infringe an
intellectual property right®.

%8Subject to scope.

»Subject to scope.
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ARTICLE 2.11: REMEDIES

1. Each Party shall provide its competent authorities with the authority to order the
destruction of goods following a determination under Article 2.10 that the goods are
infringing®. [In cases where such goods are not destroyed, each Party shall ensure such
goods are disposed of outside the channels of commerce in such a manner as to avoid
any harm to the right holder.] [or that they be disposed of outside the channels of
commerce in such a way as to preclude injury to the right holder, except in exceptional
circumstances.]

2. In regard to counterfeit trademark goods, the simple removal of the trademark
unlawfully affixed shall not be sufficient, other than in exceptional cases, to permit the
release of goods into the channels of commerce.

3. Each Party may provide its competent authorities with the authority to impose
administrative penalties following a determination under Article 2.10 that the goods are
infringing.

ARTICLE 2.12: Fegs 3!

1. Each Party shall provide that any application fee, storage fee, or destruction fee
to be assessed by competent authorities in connection with procedures described in this
Section shall not be used to unreasonably deter recourse to these procedures.

ARTICLE 2.13: DISCLOSURE OF INFORMATION

Without prejudice to a Party’s laws pertaining to the privacy or confidentiality of
information:

@) Each Party may authorize its competent authorities to provide right
holders with information about specific shipments of goods, including
the description and quantity, to assist in the detection of infringing
goods;

(b) Each Party may authorize its competent authorities to provide right
holders with information about goods including, but not limited to, the
description and quantity of the goods and the name and address of the
consignor, importer, exporter or consignee, and, if known, the country of
origin and name and address of the manufacturer of the goods to assist in
the determination under Article 2.10 of whether goods infringe rights

0Subject to scope.

1At least one delegation may come back with a possible additional paragraph for Article 2,12, depending
upon the progress of discussion in the Civil Enforcement Section.
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covered by this Section;

(©) Unless a Party has granted authority under subparagraph (b), at least in
the case of imported goods, where competent authorities have seized or,
in the alternative, made a determination under Article 2.10 that goods
infringe rights covered by the section, each Party shall authorize its
competent authorities to provide right holders within 30 days® of seizure
or determination, with information about goods including, but not limited
to, the description and quantity of the goods and the name and address of
the consignor, importer, exporter, or consignee, and, if known, the
country of origin and name and address of the manufacturer of the
goods.*®

[Article 2.X: LIABILITY OF THE COMPETENT AUTHORITIES

[1. With respect to the border measures covered by this Section, each Party shall
provide measures concerning the liability of competent authorities in the execution of
their duties.]

Option 1

2. The acceptance of an application on its own shall not entitle the right-holder
to compensation in the event that goods infringing an intellectual property right
[copyright, related rights and trademarks]are not detected by [competent authorities]a
customs office and are released or no action is taken to detain them.

Option 2

[2. Each Party may limit remedies sought by a right holder or other persons
against a Party’s competent authorities as a result of mere acceptance of an
application under Article 2.[6], where the competent authorities release, or fail to
detect, detain, or take action against or in connection with, goods that may infringe
[IPR] covered by this Section.]

[3. The competent authorities shall not be liable towards the persons involved in
the situations referred to in Article 2.6 for damages suffered by them as a result of the
authority’s intervention, except where provided for by the law of the Party in which
the application is made or in which the loss or damage is incurred.]]

%2For purposes of the Article, “days” shall mean “business days”.

3Subject to agreement by at least one delegation.
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Section 3: Criminal Enforcement®
ARTICLE 2.14: CRIMINAL OFFENSES

1.>®  Each Party shall provide for criminal procedures and penalties to be applied at
least in cases of willful trademark counterfeiting or copyright or related rights piracy on
a commercial scale.®® Willful copyright or related rights piracy on a commercial scale
includes:

[(a) significant willful copyright or related rights infringements that have no
direct or indirect motivation of financial gain; and

(b) willful copyright or related rights infringements for purposes of
commercial advantage or financial gain.*’]

[2. Each Party shall provide for criminal procedures and penalties to be applied in
cases of [willful], [unauthorized] [importation] and [or] [domestic] [trafficking]
[conducted] [use in the course of trade] [on a commercial scale] of labels [or
packaging],

@) to which a mark has been applied [without consent of the right holder]
which is identical to or cannot be distinguished [in its essential aspects]
from a trademark registered in [its territory] [the Party in respect of
certain goods or services], and

(b) which are intended to be used [by the importer or user or, by a third party
with the knowledge of the importer or user, for willful trademark
counterfeiting] [on [either] the goods or [in relation to] services [for
which is registered] [which are identical to goods or services for which
the trademark is registered.]

[3. Each Party shall provide for criminal procedures and penalties to be applied [in

% Negotiator’s Note: Definitions of “counterfeit trademark goods” and “pirated copyright goods”
provided for in footnotes 12 and 13 of Section 2 (Border Measures) should be used as context for this
Section.

*This provision is under internal examination by at least one delegation. Subparagraphs (a) and (b) are
still under examination by at least one delegation. At least one is still considering paragraphs 1 and 2.

% Each Party shall treat willful importation [or exportation] of counterfeit trademark goods or pirated
copyright goods on a commercial scale [in accordance with its laws and regulations,] as unlawful
activities subject to criminal penalties under this Article. A Party may comply with its obligation relating
to [exportation] of pirated copyright or counterfeit trademark goods through its measures concerning
distribution.

"For purposes of this Section, financial gain includes the receipt or expectation of receipt of anything of
value.
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accordance with its laws and regulations,] against any person who, without
authorization of the holder of copyright [or related rights] [or the theatre manager] in a
[motion picture or other audiovisual work], [cinematographic work] [knowingly] [uses
an audiovisual recording device to transmit or make] [makes] a copy of [, or transmits
to the public] the motion picture or other audiovisual work, or any part thereof, from a
performance of the motion picture or other audiovisual work in a motion picture
exhibition facility open to the public.]®

ARTICLE 2.15: [CRIMINAL] LIABILITY AND PENALTIES [AND SANCTIONS]
[1. Liability of Legal Persons

@) Each Party shall adopt such measures as may be necessary, consistent
with its legal principles, to establish the liability of legal persons for the
offences referred to in Article 2.14,

(b) Subject to the legal principles of the Party, the liability of legal persons
may be criminal or non-criminal.

(©) Such liability shall be without prejudice to the criminal liability of the
natural persons who have committed the criminal offences.]

[2. Inciting, Aiding and Abetting
The provisions of this section shall apply to [inciting,] aiding and abetting the offences
referred to in Article 2.14.]]%°

[3. Penalties and Sanctions]

[(a)] For the [ offences] crimes referred to in [Article 2.14] [Article 2.14.1],
each Party shall provide [effective, proportionate and dissuasive]
penalties®’ [. The available penalties shall] that include imprisonment [as
well as] [and] monetary fines** [sufficiently high to provide a deterrent
to future acts of infringement, with a view to removing the monetary
incentive of the infringer].

[(b)  For legal persons held liable under Article 2.15.1, each Party shall

At least one delegation has asked for the deletion of paragraph 3.
%At least one delegation opposes paragraph 2, ‘Inciting, Aiding and Abetting’.

1t is understood that there is no obligation to provide penalties of imprisonment against legal persons
for the crimes set forth in Article 2.14.].

*[Negotiator’s note: [It is understood that there is no obligation for a Party to impose both imprisonment
and monetary fines in parallel] [This does not imply an obligation for a Party to provide for the courts a
possibility to impose both penalties in parallel.]
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provide for effective, proportionate and dissuasive sanctions, including
monetary sanctions.]

[ARTICLE 2.16. SEIZURE, FORFEITURE[/CONFISCATION] AND DESTRUCTION

[1. Seizure]

@) In case of an offence referred to in Article 2.14 [.1], each Party shall
provide that its competent authorities shall have the authority to order
[authorise] [at least for serious offences] the seizure of suspected
counterfeit trademark goods or pirated copyright [or related rights]
goods, any related materials and implements used in the commission of
the alleged offence, documentary evidence relevant to the alleged
offence and any assets derived from, or obtained directly or indirectly
through the infringing activity [*].

(b) Each Party shall, if a prerequisite for such an order, according to its
national law, is the identification of the items, ensure that the order need
not determine the items that are subject to seizure in more detail than
necessary to allow their identification for the purpose of the seizure.]
[Each Party shall provide that such orders need not individually identify
the items that are subject to seizure, so long as they fall within specified
categories in the relevant order.]

[2. Forfeiture/Confiscation and Destruction]

@) For the offences referred to in Article 2.14[.1], each Party shall provide
that its competent authorities shall have the authority to order
[confiscation/][forfeiture*® [and/]Jor] destruction [where appropriate] of
all counterfeit trademark goods or pirated copyright [or related right]
goods, of materials and implements [predominantly] used in the creation
of counterfeit trademark goods or pirated copyright goods [or related
rights goods], and [at least for serious offences] [forfeiture to the State]
of the [any] assets derived from, or obtained directly or indirectly,
through the infringing activity.

(b) Each Party shall [provide that its competent authorities shall have the
authority to] ensure that the counterfeit trademark goods and pirated
copyright [or related rights] goods that have been [confiscated/] forfeited
[to the state] under this subparagraph shall, if not destroyed, be disposed
of outside the channels of commerce, [under the condition that the goods
are not dangerous for the health and security of persons.] [in such a

*Each Party may provide that its judicial authorities have the authority to order [fines or] the seizure of
assets the value of which corresponds to that of such assets derived from or obtained, directly or
indirectly, through the infringing activity.

At least one delegation to propose wording to clarify whether forfeiture to right holder or to state.



18

manner as to avoid any harm caused to the right holder.]

(©) Each Party shall further ensure that [confiscation/]forfeiture and
destruction under this subparagraph shall occur without compensation of
any kind to the defendant.

(d) Each Party may provide that its judicial authorities have the authority to
order the confiscation/ forfeiture [to the state] of assets the value of
which corresponds to that of such assets derived from or obtained
directly or indirectly through the infringing activity.

ARTICLE 2.17: EX OFFICIO CRIMINAL ENFORCEMENT

Each Party shall provide that its competent authorities may act upon their own initiative
to initiate investigation [or] [and/or] legal action with respect to the [criminal] offenses
described in [Article 2.14] [Sections 3 and 4.] [at least in cases of significant public
interest, in accordance with national law.]

[ARTICLE 2.X. RIGHTS OF THE DEFENDANT AND THIRD PARTIES

Each Party shall ensure that the rights of the [defendants and] third parties shall be duly
protected and guaranteed.]**

Section 4: [Special Measures Related to Technological Enforcement of Intellectual
Property in the Digital Environment]

ARTICLE 2.18 [ENFORCEMENT PROCEDURES IN THE DIGITAL ENVIRONMENT]*

1. Each Party shall ensure that enforcement procedures, to the extent set forth in
the civil and criminal enforcement sections of this Agreement, are available under its
law so as to permit effective action against an act of [trademark, copyright or related
rights][intellectual property rights] infringement which takes place [by means of the
Internet][in the digital environment] , including expeditious remedies to prevent
infringement and remedies which constitute a deterrent to further infringement.

2. [Those measures, procedures and remedies shall also be fair and
proportionate.]*°

“At least one delegation proposes that this provision be reflected in the General Provisions of the
Agreement.

At least one delegation reserves its right to revisit elements of this Section at a later date.

46[See identical comment on the draft Chapter 2, Section 1 “Civil Enforcement” and Section 3 “Criminal
Enforcement”. A suggestion is to move these provisions into Chapter 1, Section A which applies to the
whole Agreement. Direct reference to TRIPS might also clarify the scope of these obligations.]
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3. Without prejudice to the rights, limitations, exceptions, or defenses to [[ patent,
industrial design, trademark and][copyright or related rights]][intellectual property
rights] infringement available under its law, including with respect to the issue of
exhaustion of rights, each Party [confirms that] [shall provide for] [civil remedies as
well as limitations, exceptions, or defenses with respect to the application of such
remedies, are available in its legal system in cases of third party liability[*'][or liability
for those who authorize infringement, or both] for [[patent, industrial design, trademark
and][copyright or related rights]][intellectual property rights] infringement.

Option 1
[3. Each Party recognizes that some persons®® use the services of third parties,

including online service providers,[*°] for engaging in [ patent, industrial design and
trademark,] copyright or related rights infringement. Each Party also recognizes that
legal uncertainty with respect to application of copyright and related rights, limitations,
exceptions, and defenses in the digital environment may present barriers to the
economic growth of, and opportunities in, electronic commerce.]>* Accordingly, in
order to facilitate the continued development of an industry engaged in providing
information services online while also ensuring that measures to take adequate and
effective action against copyright or related rights infringement are available and
reasonable each Party [shall][ may]:

(a) provide limitations®® on the scope of civil remedies available against an

*"[For greater certainty, the Parties understand that third party liability means liability for any person who
authorizes for a direct financial benefit, induces through or by conduct directed to promoting
infringement, or knowingly and materially aids any act of copyright or related rights infringement by
another. Further, the Parties also understand that the application of third party liability may include
consideration of exceptions or limitations to exclusive rights that are confined to certain special cases that
do not conflict with a normal exploitation of the work, performance or phonogram, and do not
unreasonably prejudice the legitimate interests of the right holder, including fair use, fair dealing, or their
equivalents.] At least one delegation opposes this footnote.

*8 Negotiator’s Note: This provision may be moved and located in the civil enforcement section.

9 Negotiator’s Note: Definition of person still pending in General Provisions.

O[For purposes of this Article, online service provider and provider mean a provider of online services
or network access, or the operators of facilities therefore, and includes an entity offering the transmission,
routing, or providing of connections for digital online communications, between or among points
specified by a user, of material of the user’s choosing, without modification to the content of the material
as sent or received.]

1At least one delegation suggests moving the second and third sentences of paragraph 3. At least one
delegation suggests moving the first and second sentences of paragraph 3.

S2For greater certainty, the Parties understand that [these limitations are not intended to harmonize the
liability of online service provider, but exclude liability in certain situations. Thus] the failure of an
online service provider’s conduct to qualify for a limitation of liability under its measures implementing
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online service provider for infringing activities that occur by
0] automatic technical processes, and
(i) the actions of the provider’s users that are not directed or
initiated by that provider and when the provider does not select
the material, and
(i) the provider referring or linking users to an online location,

when, in cases of subparagraphs (ii) and (iii)*®, the provider does not
have actual knowledge of the infringement and is not aware of facts or
circumstances from which infringing activity is apparent; and ]

Option 2
[Each Party recognizes that some persons>* use the services of third parties, including

online service providers,[*] for engaging in intellectual property rights infringements.
(@) In this respect, each Party shall provide limitation on the [liability of] [ scope of
civil remedies available against an] on-line service provider[s] for infringing
activities®® that occur by®’

(i) automatic technical processes [ that keep the provider from taking
measures to prevent the infringement], or
(i)  the actions of the provider’s users that are not initiated nor
modified by that provided and when the provider does not select
the material or
(iii) ~ the storage of information provided by the recipient of the service
or at the request of the recipient of the service,
when exercising the activities as stipulated in paragraph 3(a)(ii) and/or (iii) the online
service providers act [takes appropriate measures] expeditiously, in accordance with
applicable law [s], [such as those] to remove or disable access to infringing material or
infringing activity upon obtaining actual knowledge of the infringement [or the fact that

this provision shall not bear adversely upon the consideration of a defense by the provider that the
provider’s conduct is not infringing or any other defense.

53Clarify which conditions apply to which activities.

> [Negotiator’s Note: Definition of “person” still pending in General Provisions.]

[* For purposes of this Article, online service provider and provider mean a provider of online
services or network access, or the operators of facilities therefore, and includes an entity offering the
transmission, routing, or providing of connections for digital online communications, between or among
points specified by a user, of material of the user’s choosing, without modification to the content of the
material as sent or received.]

[*® The activities covered in paragraph 3(a)(i) cover the mere conduit and the activities covered in
paragraph 3(a)(ii) and (iii) cover respectively caching and hosting in accordance with parties legal
systems.]

S7At least one delegation proposes to redraft this sub-paragraph.
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the information at the initial source has been removed or disabled.] [or having
reasonable grounds to know that the infringement is occurring]]

Option 1
(b) condition the application of the provisions of subparagraph (a) on

meeting the following requirements:

0] an online service provider adopting and reasonably
implementing a policy[>°] to address the unauthorized storage or
transmission of materials protected by copyright or related rights
[ except that no Party may condition the limitations in
subparagraph (a) on the online service provider’s monitoring its
services or affirmatively seeking facts indicating that infringing
activity is occurring]; and

(i) an online service provider expeditiously removing or disabling
access to material or [activity][alleged infringement], upon
receipt [of legally sufficient notice of alleged infringement,][of
an order from a competent authority] and in the absence of a
legally sufficient response from the relevant subscriber of the
online service provider indicating that the notice was the result
of mistake or misidentification.

except that the provisions of (ii) shall not be applied to the extent that the
online service provider is acting solely as a conduit for transmissions
through its system or network.]

Option 2:
[Paragraph 3(a) shall not affect the possibility for a judicial or administrative authority,

in accordance with the Parties legal system, requiring the service provider to terminate
or prevent an infringement, nor does it affect the possibility of the parties establishing
procedures governing the removal or disabling of access to information

The Parties shall not impose a general monitoring requirement on providers when acting
in accordance with this paragraph 3.]

[ 3 ter. Each Party shall enable right holders, who have given effective notification to
an online service provider of materials that they claim with valid reasons to be
infringing their copyright or related rights, to expeditiously obtain from that provider
information on the identity of the relevant subscriber.

S8At least one delegation proposes to include language in this footnote to provide greater certainty that
their existing national law complies with this requirement.
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3 quater. Each Party shall promote the development of mutually supportive
relationships between online service providers and right holders to deal effectively with
patent, industrial design, trademark and copyright or related rights infringement which
takes place by means of the Internet, including the encouragement of establishing
guidelines for the actions which should be taken.]

[4.°° In order to provide adequate legal protection® and effective legal remedies
against the circumvention of effective technological measures that are used by authors,
[performers or producers of phonograms] [the right holder of any copyright or related
rights or owner of an exclusive license®] in connection with the exercise of their rights
and that restrict unauthorized acts in respect of their works, [performances, and
phonograms] [or other subject matters specified under Article 14 of the TRIPS
Agreement], each Party shall provide for civil remedies, [or] [as well as] criminal
penalties in appropriate cases of willful conduct [*] , that apply to:

[Each Party shall provide for adequate legal protection®® and effective legal remedies, in
the form of civil remedies or criminal penalties in appropriate cases of willful conduct,
against the circumvention of effective technological measures that are used by authors,
performers or producers or phonograms in connection with the exercise of their rights
and that restrict unauthorized acts in respect of their works, performances, and
phonogram. These shall apply to:]

@) the unauthorized circumvention of an effective technological measure®
[that controls access to a protected work, performance, or phonogram;
and

(b) the manufacture, importation, or circulation of a [technology], service,
device, product, [component, or part thereof, that is: [marketed] or
primarily designed or produced for the purpose of circumventing an
effective technological measure; or that has only a limited commercially

%At least one delegation has reservations about several elements in paragraph 4.
S0At least one delegation opposes inclusion of ‘adequate legal protection’.
S1At least one delegation opposes inclusion of ‘or owner of an exclusive license’.

%2[For the purpose of this Article, willful conduct means actual knowledge or reasonable grounds to know
that he or she is pursuing the objective of circumventing any effective technological measure.]

%3At least one delegation opposes inclusion of ‘adequate legal protection’.

® For the purposes of this Article, effective technological measure means any technology, device, or
component that, in the normal course of its operation, [controls access to a protected work, performance,
phonogram, or protects any copyright or any rights related to copyrights.][is controlled by the right
holders through application of an access control or protection process such as encryption, scrambling, or
other transformation of their works, performances or phonograms, or a copy control mechanism, which
achieves the protection objective.]
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significant purpose or use other than circumventing an effective
technological measure.]]

[5. [4.2] Each Party shall provide [that a] [adequate legal protection against a]
violation of a measure implementing paragraph (4) [is a separate civil or criminal
offense,] independent of any infringement of copyright or related rights.®*]®

Option 1
[Further, [each Party may adopt exceptions and limitations to measures implementing

paragraph 4 so long as they do not significantly impair the adequacy of legal protection
of those measures or the effectiveness of legal remedies for violations of those
measures.]®’

Option 2
[5. Each Party may provide for measures which would safeguard the benefit of

certain exceptions and limitations to copyright and related rights, in accordance with its
legislation.]

[6. [In order to] [Each Party shall] provide adequate and effective legal remedies to
protect [ electronic] rights management information], e]

[ E]Jach Party shall provide for civil remedies, [or] [as well as] criminal penalties] in
appropriate cases of willful [®®] conduct, that apply to any person performing [without
authority] any of the following acts knowing [or with respect to civil remedies having
reasonable grounds to know] that it will induce, enable, facilitate, or conceal an
infringement of any copyright or related right:

@) to remove or alter any [electronic] right management information®®

®[The] [In accordance with the applicable national legislation, the] obligations in paragraphs (4) and (5)
[are][may be] without prejudice to the rights, limitations, exceptions, or defenses to copyright or related
rights infringement. Further, [in implementing paragraph (4), no Party may][paragraph (4) does not
imply any obligation to] require that the design of, or the design and selection of parts and components
for, a consumer electronics, telecommunications, or computing product provide for a response to any
particular technological measure, so long as the product does not otherwise violate any measures
implementing paragraph (4).

S6At least one delegation is to reflect on appropriate location for this provision.

%"Negotiator’s Note: This provision is subject to broader government action/sovereign immunity
provision elsewhere in the Agreement.

%[For the purpose of this Article, willful conduct means knowingly performing without authority any of
the following acts listed under subparagraph 6 (a) or (b), if such person knows or has reasonable grounds
to know that by so doing he is inducing, enabling, facilitating, or concealing an infringement of any
copyright or any rights related to copyright.]

®For purposes of this Article, [electronic] rights management information means:
(a) information that identifies a work, [or other subject matters specified under Article 14 of the TRIPS
Agreement] [performance, or phonogram]; the author [of the work, the performer of the performance, or
the producer of the phonogram] [or any other right holders of the subject matters specified under Article
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(b) to distribute, import for distribution, broadcast, communicate, or make
available to the public copies of works, [or other subject matters
specified under Article 14 of the TRIPS Agreement] [performances, or
phonograms], knowing that [electronic]rights management information
has been removed or altered without authority.]

[7.][6.2] Each Party may adopt [limitations or] exceptions to the requirements of
subparagraphs (a) and (b) [of paragraph (6)] [so long as they do not significantly impair
the adequacy of legal protection or effectiveness of legal remedies for violations of
those measures.]

14 of the TRIPS Agreement]; or the owner of any right in the work, performance, or phonogram;
(b) information about the terms and conditions of the use of the work, [performance, or phonogram] [or
any other right holders of the subject matters specified under Article 14 of the TRIPS Agreement]; or
(c) any numbers or codes that represent the information described in (a) or (b) above,when any of these
items is attached to a copy of the work, [performance, or phonogram] [or other subject matters specified
under Article 14 of the TRIPS Agreement] or appears in connection with the communicator or making
available of a work, [performance, or phonogram] [or other subject matters specified under Article 14 of
the TRIPS Agreement] to the public.
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CHAPTER THREE
INTERNATIONAL COOPERATION

ARTICLE 3.1: INTERNATIONAL ENFORCEMENT COOPERATION

1. Each Party recognizes that international [enforcement] cooperation [is vital [ to
realize [fully] effective protection of intellectual property rights] [ in order to deal with
the increasingly global problem of the trade in counterfeit and pirated goods]] [plays an
important role in the protection of copyright and trademark rightsjand should be
[undertaken] [encouraged] regardless of the origin of the infringing goods or the
location [or nationality] of the right holder [of the intellectual property rights.

2. In order to combat [intellectual property right infringement, in particular,]
trademark counterfeiting and copyright piracy, each Party shall promote [may, as it
deems appropriate, ] cooperation [measures, where appropriate,] among the [relevant]
competent authorities of the Parties [concerned with] [responsible for] enforcement of
intellectual property rights. Such [cooperation includes][ measures may include]
[cooperation shall include][may include] law enforcement cooperation with respect to
criminal investigation or prosecution [concerning] [relating to] the offences covered by
this Agreement and [border measures] [cooperation at the border], [which may be
conducted bilaterally or multilaterally] Particular attention shall be devoted to the
circulation of IPR infringing goods detrimental to the health and safety.]

3. Each Party [shall][ may], consistent with the [existing][domestic law and policy
and the] [international agreements and arrangements to which such Party is a party],
[conduct][ undertake] enforcement cooperation [foreseen] [activities as provided]
[international cooperation as set out | in this Chapter [,in line with the international
agreements and arrangements to which such Party is a party.] [Each Party may also
conduct enforcement cooperation or provide assistance to another Party pursuant to
other international agreements, arrangements, and practices, and in accordance with its
domestic law and policies.]

[4. Nothing in this Chapter and Chapter 4 shall require any Party to disclose
confidential information which would be contrary to its laws, regulations, policies, legal
practices and applicable international agreements and arrangements, including laws
protecting investigative techniques, right of privacy or confidential information for law
enforcement, or otherwise be contrary to public interest, or would prejudice the
legitimate commercial interests of particular enterprises, public or private.]

[4. The Parties understand that obligations under this Chapter and Chapter 4 are
subject to the domestic laws, policies, resource allocation and law enforcement
priorities of each Party.]
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ARTICLE 3.2: INFORMATION SHARING

1. [In order to ensure effective enforcement of the provisions of this Agreement,] each
Party [[shall][ may] promote sharing or exchanging] [may, as it deems appropriate,
share or exchange ] with other Parties [of the following information ][ as appropriate
and mutually agreed]:

(@ information collected by the Party under provisions of Chapter 4,
including statistical data and information on best practices including
those relating to[risk analysis] [risk management]; and

(b) information on [the] development [and implementation] of legislative
and regulatory measures [of the] [by the] Party [related to the protection
and enforcement of intellectual property rights].

For this purpose, the Parties shall endeavour to establish appropriate modalities
including holding of periodical meetings.

[Parties shall endeavor to establish an observatory as a tool for collecting information]

2. Each Party shall ensure, as appropriate and mutually agreed, [within the limits of
[its] national legislation][ consistent with its domestic laws] , policies, [legal] practices,
and applicable [existing] international agreements and arrangements, that its competent
authorities have the [ability] [authority] to provide the competent authorities of any
other [Parties][ Party], either on request or on its own initiative, with information
[[necessary to ensure][ to facilitate][ to allow] a proper application of laws concerning
enforcement of intellectual property rights and to prevent, investigate, [and repress acts
of intellectual property right infringements][ or prosecute infringement of Intellectual
property rights ] [related to the enforcement of intellectual property rights].

ARTICLE 3.3: CAPACITY BUILDING AND TECHNICAL ASSISTANCE

1. [In order to facilitate the implementation of this Agreement or the accession
thereto,] [Developed country] Parties shall [endeavour to] provide, on request and on
mutually agreed terms and conditions, assistance in capacity building and technical
assistance[in improving enforcement of intellectual property rights,] [focused on
initiatives to combat the trade in counterfeit and pirated goods] in favour of developing
country Parties to this Agreement and [, where appropriate,] [for third countries ][for
countries not a Party to this Agreement.][ Parties shall make all reasonable efforts to
ensure that such capacity building and technical assistance are compatible and do not
overlap with similar activities provided by international organizations active in the field
of intellectual property.] [The provision of assistance under this Article and Articles
3.3.2 and 3.3.3 is subject to the availability of resources on the part of the donor Party.]

2. For the purpose of paragraph 1, [developed country]Parties shall [, at the request
of developing country Parties and on mutually agreed terms and conditions, ] work



27

closely with [developing country] [other]Parties [and, where appropriate, countries not a
Party to this Agreement or separate customs territories,] [to enact] [implement and to ]
or strengthen their [domestic] [ national] legislation, as appropriate, and assist them in
improving their national intellectual property law enforcement capacities through
sharing best practices concerning intellectual property law enforcement and providing
relevant technical training for enforcement officials.

3. [[Developed country][Developed and developing country] Parties] [Each Party]
may undertake the obligations under this Article in conjunction with relevant private
sector or international organizations.

[4. Parties shall put in place a special allocation Fund to finance ACTA initiatives on
capacity building and technical assistance]

[5. Parties shall, in the implementation and administration of this Agreement, take into
account developing countries needs in the field of financing and technical assistance. In
this respect, States Parties to the Agreement agree:

@) To support, developing countries efforts, for the implementation of the
Agreement and the integration of anti-counterfeiting and anti-hacking
actions in national development strategies. This assistance shall be
designed to help developing countries to harmonize their laws, to carry
out their obligations and to exercise their rights as Members.

(b) To ensure predictable and sustainable financing.
(©) To promote coordination of technical assistance activities with the

bilateral donors, WTO Secretariat, WIPO as well as with other relevant
international intergovernmental institutions.

(d) States Parties shall review annually the implementation of this Article].

[5. State parties shall endeavour to provide technical assistance in the following
areas:

@) Promoting the culture of intellectual property.

(b) Training professionals in charge of the protection of the rightholders
involved in the protection of intellectual Property.

(©) Capacity building and experience sharing among institutions in charge of
fighting counterfeiting and piracy.

(d) Tools for measuring the economic impact of counterfeiting on the market
and evaluating the anti counterfeiting and anti-hacking actions.
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(e) Conducting joint operations at the regional and international levels.

) Enforcement of laws regarding fighting counterfeiting and piracy trough
the Internet.

Technical assistance shall be extended to all other types of actions facilitating the
implementation and the applicability of the ACTA Agreement].
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CHAPTER FOUR
ENFORCEMENT PRACTICES

ARTICLE 4.1: ENFORCEMENT EXPERTISE, INFORMATION AND DOMESTIC COORDINATION

1. Each Party shall [[facilitate] [ encourage][as it deems appropriate foster the]
development of] [develop] specialized expertise [of][in its] competent authorities
concerned with enforcement of [intellectual property rights] [copyright and trademark
rights] , in order to [ensure] [promote] effective enforcement of [intellectual property
rights] [copyright and trademark rights] [One means of implementation is through
specialized law enforcement authorities for the investigation and prosecution of cases
concerning the infringement of intellectual property rights.]

2. Each Party shall [promote collection and analysis of] [endeavor to collect]
statistical data and other [relevant] information [, which such Party determines is useful
and relevant,] [concerning infringement of intellectual property rights [ within its
territory], especially] trade in counterfeit trademark goods and pirated copyright goods.
Each Party shall [further] promote collection of information on best practices to prevent
and combat [intellectual property right infringement] [trademark counterfeiting and

copyright piracy].

3. Each Party shall [, as it deems appropriate,] [, as appropriate,] [endeavour to
enhance] [promote] internal coordination among, [and facilitate joint actions by], [such
Party’s] [the] competent authorities [concerned with ][ responsible for] enforcement of
intellectual property rights [through an appropriate coordinating [ body][ bodies] or
other relevant mechanisms]

4, [In order to promote effective enforcement of intellectual property rights,] each
Party shall [, as it deems appropriate,] [endeavour to encourage][ promote] [the]
establishment and maintenance of formal or informal mechanisms, [as appropriate,]
such as public and/or private advisory groups, whereby competent authorities may hear
[the views of] right holders and other relevant stakeholders [where appropriate] [foster
dialogue and information exchanges with shareholders in its territory] .

ARTICLE 4.2: MANAGEMENT OF RISK AT BORDER "

1. Each Party shall adopt and maintain appropriate measures that facilitate
activities of custom authorities for better identifying and targeting for inspection at its
border, shipments [that [could] contain] [which are suspected to contain] [counterfeit
trademark goods or pirated copyright goods] [goods infringing intellectual property
rights.] Such activities may include,[ subject to paragraph 2 of Article 3.2] [clause in
article 3.4. is applicable]:

70[Article 4.2 should be reviewed in relation to other proposal on Chapter 2 regarding Information
Exchange between Customs Authorities.]
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(@) contact with relevant stakeholders and with relevant authorities to
identify and address risks;

(b) exchanging available data with custom authorities of other Parties
regarding significant seizures of [counterfeit and pirated] [infringing]
goods by customs, wherever possible; and

(c) sharing information with custom authorities of other Parties on
approaches that are developed to provide greater effectiveness in
targeting shipments that could contain [counterfeit and pirated]
[infringing] goods.

[2. To better identify and target shipments for inspection that are suspected to
contain  counterfeit trademark goods or pirated copyright goods, each Party may:

@) consult with relevant stakeholders and with competent authorities
responsible for intellectual property rights enforcement to identify and
address significant risks and promote actions to mitigate those risks;

(b) when appropriate, exchange data with border authorities of other Parties;
and

(©) share information with border authorities of other Parties on approaches
that are developed to provide greater effectiveness in the border
enforcement of intellectual property rights, including approaches for
targeting shipments that could contain counterfeit and pirated goods.

3. Each Party shall provide that its competent authorities may conduct audits of an
importer’s business records, including methods of payment and purchase contracts, as
well as its internal controls to track illicit financial gains and expose business practices
related to trademark counterfeiting and copyright piracy.]

ARTICLE 4.3: TRANSPARENCY/PUBLICATION OF ENFORCEMENT PROCEDURES AND
PRACTICES

Option 1
[1. For the purpose of [further] promoting transparency in the administration of [the]

intellectual property right enforcement system, each Party shall take appropriate
measures [pursuant to domestic laws and policies,] [available] to publish or make
available to the public information [within a reasonable period of time] on:
(@) procedures [available] regarding the enforcement of intellectual property
rights including competent authorities for enforcement of intellectual
property rights and contact points for assistance to right holders;

[(b) relevant laws, regulations, [final judicial decisions ] and administrative
rulings of general application pertaining to enforcement of intellectual



[(c)

(d)

Option 2
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property rights;]

applications [forms]for the suspension by the competent authorities of
the release of goods [infringing intellectual property right] [suspected
counterfeit and pirated goods ] as a border measure;] and

its efforts to ensure effective enforcement of intellectual property rights
and [an effective][intellectual property protection system] including any
statistical data that the Party may collect.]

[1. For the purpose of promoting transparency in the administration of its
intellectual property rights enforcement system, each Party shall:

(a)

(b)

(©)

(d)

Option 1

provide that final judicial decisions or administrative rulings of general
applicability pertaining to the enforcement of intellectual property rights
shall be in writing and shall state any relevant findings of fact and the
reasoning or the legal basis upon which the decisions are based. Each
Party shall also provide that such decisions or rulings shall be
published”" or otherwise made publicly available, in a national language
in such a manner as to enable governments and interested persons to
become acquainted with them.

identify in a manner readily available to the public, the competent
authorities for intellectual property enforcement and contact points where
right holders may seek assistance;

[publish applications for the suspension by the competent authorities of
the release of suspected counterfeit and pirated goods as a border
measure;] and

publicize information on its efforts to ensure effective enforcement of
intellectual property rights in its domestic intellectual property rights
system, including any statistical information that the Party may collect
for such purposes.’’]

[2. Nothing in this [Chapter and Chapter 3][ Agreement] shall require any Party to
disclose {confidential} information which would impede the enforcement of its laws
and regulations, including laws protecting investigative techniques, right of privacy or

™ [For greater certainty, a Party may satisfy the requirement in [Article 5.3] to publish a measure by
making it available to the public on the Internet.]

"?[For greater certainty, nothing in [this sub-paragraph] is intended to prescribe the type, format, and
method of publication of the information a Party must publicize.]
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confidential information for law enforcement, or otherwise be contrary to [its domestic
laws or policy, or] the public interest, or would prejudice the legitimate commercial
interests of particular enterprises, public or private.

Option 2
[2. Nothing in paragraphs 1, 2 and 3 shall require Members to disclose personal

information, or confidential information which would impede law enforcement or
otherwise be contrary to the public interest or could prejudice the legitimate commercial
interests of particular enterprises, public or private.]

[3.  In civil legal proceedings instituted for infringement of an intellectual property
right, the judicial authorities may order, at the request of the applicant and at the
expense of the infringer, appropriate measures for the dissemination of the information
concerning the decision, including displaying the decision and publishing it in full or in
part. Parties may apply this provision to other judicial and administrative proceedings.]

ARTICLE 4.4: PuBLIC AWARENESS

Each Party shall [take [necessary] [such][appropriate]] [promote the adoption of
appropriate] measures [as it deems appropriate] to enhance] [will promote] [including
educational projects, designed to raise] public awareness of the importance of [the
protection of ][ protecting] intellectual property rights and the detrimental effects of
intellectual property right infringement, including educational [and dissemination]
projects. [Such measures may include joint initiatives with the private sector.]

[ARTICLE 4.5: DESTRUCTION OF INFRINGING GOODS
In cases where confiscated goods found to be infringing intellectual property rights are

to be destroyed, Parties shall endeavour to take environmental concerns into account
when deciding on the destruction method. ]
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CHAPTER FIVE
INSTITUTIONAL ARRANGEMENTS "

ARTICLE 5.1: THE [OVERSIGHT] [STEERING] [COMMITTEE]

1. The [Contracting] Parties [hereby establish][ [shall have a] the
[Oversight][ACTA] [Steering] Committee, comprising [[representatives of] [each of]
the Parties] [one delegate from each Party who may be assisted by alternative delegates,
advisors and experts.]

2. The Committee shall:

@) supervise the implementation of this Agreement; [including a periodic
mutual evaluation process of the implementation of the Agreement by
the parties, according to the principles of equal treatment and a fair
hearing.]

(b) [oversee [its][the] [the Agreement’s] further elaboration [or
development?] [of this Agreement], [deal with matters concerning the
amendment and development of this Agreement] while ensuring that
such[elaboration][ development]does not duplicate other international
efforts regarding the enforcement of intellectual property rights;

(c) [[resolve][facilitate the avoidance of] disputes that may arise regarding
[its][the] interpretation or application["*] [of this Agreement]; Jand

(d) consider any other matter that may affect the operation of this
Agreement.

3. The Committee may:

(@) [establish,] [and delegate [tasks] tasks/responsibilities] to, ad hoc or
standing committees working groups or [Government] experts
groups;][to assist the Committee in accomplishing its tasks;][a Task-
Force to undertake the monitoring and the evaluation of the Agreement,
namely by reviewing the implementation of Parties' obligations, as
defined in Article 5.1.2.a) and assisting candidate countries to join the
Agreement. This Task-Force should consist of experts appointed by the
Parties and agreed upon by the Oversight Committee;]

(b) seek the advice of non-governmental persons or groups [from the State

At least one delegation reserves its right to revisit elements of this chapter at a later date.

" The application of this provision shall not conflict with the rules and implementation of the Dispute
Settlement Understanding of the World Trade Organization.
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Parties];

(©) [make recommendations regarding the implementation of the Agreement
[including endorsing best practice guidelines for implementing the
Agreement, identifying and monitoring techniques of piracy and
counterfeiting and their evolution]];

(d) assist non-Party governments in assessing the benefits of accession to the
Agreement [and share information and best practices on reducing IPR
infringements];

(e) [support international organizations in the enforcement of intellectual
property rights;] and

) take such other action in the exercise of its functions as the Parties may
decide.

[4. One-half of the members of the Committee shall constitute a quorum.]

5. The Committee shall [establish its rules and procedures][ at its first meeting
adopt its rules of procedures] [including rules for the convocation of extraordinary
sessions]. All decisions of the Committee shall be taken by consensus, [except as the
Committee may otherwise decide [by consensus]]. [The working language of the
Committee shall be English.]

6. The Committee shall convene [at least [once a year]] [once every two years] [in
regular session]. [T]he Committee shall be chaired [and hosted][ successively by each
Party][by a volunteering Party] [in English alphabetically] . [assisted by a Vice-Chair
from the Party due to chair and host the subsequent meeting.] [A Special session may be
called for by one Party and convened if the majority of the Parties does not oppose such
request. The Special session shall be chaired by the Party chairing the Regular session
of that year. The Committee shall preferably meet in Geneva.]

[7. The Committee’s role as set forth in Article 5.1 shall not include any
oversight or supervision relating to domestic or international criminal investigations or
enforcement of specific intellectual property cases.]

ARTICLE 5.2: THE SECRETARIAT

1. The Party that is the Chair of the Committee shall provide the Secretariat to the
Committee for [the calendar year][the two calendar years beginning with the calendar
year [immediately prior to that]] in which the Committee shall be convened with that
Party as Chair.

2. The functions of the Secretariat shall be:
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(@) to provide assistance to the Committee [as required, and];

(b) [to provide administrative support to the Chair][to perform the
administrative tasks concerning this Agreement.]

(c) [to elaborate all documents resulted from ordinary or extraordinary
sessions]

(d) [to submit documents derived from ordinary or extraordinary sessions to
all parties]

ARTICLE 5.3: CONTACT POINTS

1. [Each Party shall designate a [current] contact point to facilitate communications
[between the][ with other] Parties on any matter covered by this Agreement.]
[The][Each Party shall transmit the] [name, [and][physical] address, telephone number
[and e-mail address]] of that contact point [shall be transmitted] to the Depositary [prior
to the entry into force of the Agreement for that Party], who shall circulate the
information to the Parties.

2. On the request of [another][one] Party, the contact point [of another Party] shall
identify [the] [according to the matter concerned, an appropriate] office or official
[responsible for the matter concerned] and assist, as necessary, in facilitating
communication between the [responsible] office or official concerned with the
requesting Party.

[ARTICLE 5.4: TRANSPARENCY

Option 1
[1. Each Party shall ensure that its laws, regulations,[procedures] [final judicial

decisions], and administrative rulings of general application respecting any matter
covered by this Agreement are promptly [in an appropriate time] published or otherwise
made publicly available [in a national language,] in such a manner as to enable
governments and interested persons to become acquainted with them.]

Option 2
[1. Each Party shall ensure that final judicial decisions or administrative rulings of

general applicability pertaining to the enforcement of intellectual property rights shall
be in writing and shall state any relevant findings of fact and the reasoning or the legal
basis upon which the decisions are based. Each Party shall also ensure that such
decisions or rulings shall be published” , or otherwise made publicly available, in a
national language in such a manner as to enable governments and interested persons to
become acquainted with them.]

[For greater certainty, a Party may satisfy the requirement in [Article 5.3] to publish a measure by
making it available to the public on a publically accessible Internet site.]
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[2. Each Party shall notify the laws and regulations referred to in [paragraph (1)][
Article 4.3] to the Oversight Committee in order to assist that Committee in its review
of the operation of this Agreement.]

3. Each Party shall supply, in response to a written request from another Party,
information regarding its laws, regulations, [procedures][ final judicial decisions] and
administrative rulings of general application [respecting][ with respect to] any matter
covered by this Agreement.

4, Nothing in paragraphs [1, 2 and 3][1 and 2] shall require a Party to disclose
{confidential} information which would impede law enforcement or otherwise be
contrary to [domestic laws and policies, or] the public interest or would prejudice the
legitimate commercial interests of particular enterprises, public or private.

ARTICLE 5.5: CONSULTATION

Each Party shall [accord sympathetic consideration to, and shall] afford adequate
opportunity for consultation regarding, such representations as may be made [to it] by
another Party with respect to any matter affecting the operation of this Agreement.

[ ARTICLE 5.6: OBSERVERS

Countries candidate to become a Party to the Agreement may be invited [by the
Committee] to attend sessions or parts thereof of the Oversight Committee as
observers. An invitation under the same status may be extended [by the Committee]
to international organizations active in the field of intellectual property and to non-
governmental groups of intellectual property stake-holders]
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CHAPTER SIX
FINAL PROVISIONS®

[ARTICLE X : TRANSPARENCY

1. Each Party shall ensure that its laws, regulations, procedures, and administrative
rulings of general application respecting any matter covered by this Agreement are
promptly published or otherwise made publicly available in such a manner as to enable
governments and interested persons to become acquainted with them.

2. Each Party shall notify the laws and regulations referred to in paragraph (1) to
the Oversight Committee in order to assist that Committee in its review of the operation
of this Agreement.

3. Each Party shall supply, in response to a written request from another Party,
information regarding its laws, regulations, procedures, and administrative rulings of
general application respecting any matter covered by this Agreement.

4. Nothing in paragraphs 1, 2 and 3 shall require a Party to disclose confidential
information which would impede law enforcement or otherwise be contrary to the
public interest or would prejudice the legitimate commercial interests of particular
enterprises, public or private.]

ARTICLE 6.1: BECOMING PARTY TO THE AGREEMENT

1. [ Any member of the [World Intellectual Property Organisation] [World Trade
Organization] [or the World Trade Organization (WTQ)] [or of the United Nations] may
become party to this Agreement.[ Decisions on accession shall be taken by the
Oversight Committee. The Oversight Committee shall approve the agreement on the
terms of accession by [unanimity][a two-thirds majority of the Parties]].

2. Any Intergovernmental Organization which [the Committee decides] meets the
requirements of paragraph 5 may become party to this Agreement. The Organization
shall inform the Depositary of its competence [in respect of matters governed by this
Agreement], and any subsequent changes in its competence, with respect to the matters
governed by this Agreement. The Organization and its member States may, without,
however, any derogation from the obligations under this Agreement, decide on their
respective responsibilities for the performance of their obligations under this Agreement
[without, however, any derogation from the obligations under this Agreement].

3. A [State or Intergovernmental Organization][ member of any organization
identified in paragraph 1] may become party to this Agreement by:

"6At least one delegation reserves its right to revisit elements of this chapter at a later date.
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(a) signature followed by the deposit of an instrument of ratification, acceptance
or approval, or
(b) the deposit of an instrument of accession.

4, The instruments referred to in paragraph (3) shall be deposited with the
Depositary.

5. In this Article, “Intergovernmental Organization” means an organization
constituted by, and composed of, States of any region of the world, which has
competence in respect of matters governed by this Agreement, has its own legislation
providing for intellectual property protection and binding on all its member States, and
has been duly authorized, in accordance with its internal procedures, to sign, ratify,
accept, approve or accede to this Agreement.

ARTICLE 6.2: ENTRY INTO FORCE OF THE AGREEMENT

1. This Agreement shall enter into force, with respect to each of the [first five
States or Intergovernmental Organizations] [[five] members of either organization
identified in Article 6.1.1] which have deposited their instruments of ratification,
acceptance, approval or accession, [three months] [90 days] after the date on which the
[fifth] instrument of ratification, acceptance, approval or accession has been deposited.

2. With respect to any [State or Intergovernmental Organization][member of either
organization identified in Article 6.1.1] not covered by paragraph (1), this Agreement
shall enter into force [three months][90 days] after the date on which that [State of
Intergovernmental Organization][member of either organization identified in Article
6.1.1] has deposited its instrument of ratification, acceptance, approval or accession.

ARTICLE 6.3: WITHDRAWAL

A Party may withdraw from this Agreement by means of a written notification to the
Depositary. Such withdrawal shall take effect [one year][six months] after the
notification was received by the Depositary.

ARTICLE 6.4: AMENDMENTS

1. [Any Party may initiate a proposal to amend the provisions of this Agreement by
submitting such proposal [to the Oversight Committee]]. This Agreement may be
amended by the Parties on the basis of a [previous] text adopted by the
[Oversight][ACTA][ Steering] Committee.[ Each Party may propose amendments to the
Agreement to the Committee. The Committee shall decide upon the proposed
amendments by consensus.]

2. The Parties shall deposit their respective instruments of ratification, acceptance
or approval of any such amendment with the Depositary.
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3. Such amendment shall enter into force on the [first day of the third month
following] [90 days after the date of] [three months after the date of] the deposit of the
last of the instruments of ratification, acceptance or approval of all the Parties.

ARTICLE 6.5: TEXTS OF THE AGREEMENT

[This Agreement is established in [a single original in the][English][, French]],
Spanish][, Arabic] languages, all texts being equally authentic.] [In case of any
inconsistency between the texts, the English version shall prevail.]

ARTICLE 6.6: DEPOSITARY

[Name of [State][ entity]] shall be the Depositary of this Agreement.

ARTICLE 6.7: SIGNATURE

This Agreement shall be open for signature between [date] and [date] with the

[Government of] .......... [the [country][entity]] that exercises the functions of
Depositary].



Anti-Counterfeiting Trade Agreement

3 December 2010



The Parties to this Agreement,

Noting that effective enforcement of intellectual property rights is critical to sustaining
economic growth across all industries and globally;

Noting further that the proliferation of counterfeit and pirated goods, as well as of
services that distribute infringing material, undermines legitimate trade and sustainable
development of the world economy, causes significant financial losses for right holders
and for legitimate businesses, and, in some cases, provides a source of revenue for
organized crime and otherwise poses risks to the public;

Desiring to combat such proliferation through enhanced international cooperation and
more effective international enforcement;

Intending to provide effective and appropriate means, complementing the TRIPS
Agreement, for the enforcement of intellectual property rights, taking into account
differences in their respective legal systems and practices;

Desiring to ensure that measures and procedures to enforce intellectual property rights
do not themselves become barriers to legitimate trade;

Desiring to address the problem of infringement of intellectual property rights,
including infringement taking place in the digital environment, in particular with respect
to copyright or related rights, in a manner that balances the rights and interests of the
relevant right holders, service providers, and users;

Desiring to promote cooperation between service providers and right holders to address
relevant infringements in the digital environment;

Desiring that this Agreement operates in a manner mutually supportive of international
enforcement work and cooperation conducted within relevant international
organizations;

Recognizing the principles set forth in the Doha Declaration on the TRIPS Agreement
and Public Health, adopted on 14 November 2001, at the Fourth WTO Ministerial
Conference;

Hereby agree as follows:



CHAPTER |
INITIAL PROVISIONS AND GENERAL DEFINITIONS

Section 1: Initial Provisions

ARTICLE 1: RELATION TO OTHER AGREEMENTS

Nothing in this Agreement shall derogate from any obligation of a Party with
respect to any other Party under existing agreements, including the TRIPS Agreement.

ARTICLE 2: NATURE AND SCOPE OF OBLIGATIONS

1. Each Party shall give effect to the provisions of this Agreement. A Party may
implement in its law more extensive enforcement of intellectual property rights than is
required by this Agreement, provided that such enforcement does not contravene the
provisions of this Agreement. Each Party shall be free to determine the appropriate
method of implementing the provisions of this Agreement within its own legal system
and practice.

2. Nothing in this Agreement creates any obligation with respect to the distribution
of resources as between enforcement of intellectual property rights and enforcement of
law in general.

3. The objectives and principles set forth in Part | of the TRIPS Agreement, in
particular in Articles 7 and 8, shall apply, mutatis mutandis, to this Agreement.

ARTICLE 3: RELATION TO STANDARDS CONCERNING THE AVAILABILITY AND SCOPE OF
INTELLECTUAL PROPERTY RIGHTS

1. This Agreement shall be without prejudice to provisions in a Party’s law
governing the availability, acquisition, scope, and maintenance of intellectual property
rights.

2. This Agreement does not create any obligation on a Party to apply measures
where a right in intellectual property is not protected under its laws and regulations.
ARTICLE 4. PRIVACY AND DISCLOSURE OF INFORMATION

1. Nothing in this Agreement shall require a Party to disclose:

@) information, the disclosure of which would be contrary to its law,
including laws protecting privacy rights, or international agreements to



which it is party;

(b)  confidential information, the disclosure of which would impede law
enforcement or otherwise be contrary to the public interest; or
(c) confidential information, the disclosure of which would prejudice the
legitimate commercial interests of particular enterprises, public or
private.
2. When a Party provides written information pursuant to the provisions of this

Agreement, the Party receiving the information shall, subject to its law and practice,
refrain from disclosing or using the information for a purpose other than that for which
the information was provided, except with the prior consent of the Party providing the

information.

Section 2: General Definitions

ARTICLE 5: GENERAL DEFINITIONS

For the purposes of this Agreement, unless otherwise specified:

(a)
(b)

(©)

(d)

(€)

()

ACTA means the Anti-Counterfeiting Trade Agreement;

Committee means the ACTA Committee established under Chapter V
(Institutional Arrangements);

competent authorities includes the appropriate judicial, administrative,
or law enforcement authorities under a Party’s law;

counterfeit trademark goods means any goods, including packaging,
bearing without authorization a trademark which is identical to the
trademark validly registered in respect of such goods, or which cannot be
distinguished in its essential aspects from such a trademark, and which
thereby infringes the rights of the owner of the trademark in question
under the law of the country in which the procedures set forth in Chapter
Il (Legal Framework for Enforcement of Intellectual Property Rights) are
invoked;

country is to be understood to have the same meaning as that set forth in
the Explanatory Notes to the WTO Agreement;

customs transit means the customs procedure under which goods are
transported under customs control from one customs office to another;



()  days means calendar days;

(h) intellectual property refers to all categories of intellectual property that
are the subject of Sections 1 through 7 of Part Il of the TRIPS
Agreement;

0] in-transit goods means goods under customs transit or transhipment;
()] person means a natural person or a legal person;

(K) pirated copyright goods means any goods which are copies made
without the consent of the right holder or person duly authorized by the
right holder in the country of production and which are made directly or
indirectly from an article where the making of that copy would have
constituted an infringement of a copyright or a related right under the law
of the country in which the procedures set forth in Chapter 11 (Legal
Framework for Enforcement of Intellectual Property Rights) are invoked,;

U] right holder includes a federation or an association having the legal
standing to assert rights in intellectual property;

(m)  territory, for the purposes of Section 3 (Border Measures) of Chapter 11
(Legal Framework for Enforcement of Intellectual Property Rights),
means the customs territory and all free zones' of a Party;

(n)  transhipment means the customs procedure under which goods are
transferred under customs control from the importing means of transport
to the exporting means of transport within the area of one customs office
which is the office of both importation and exportation;

(0) TRIPS Agreement means the Agreement on Trade-Related Aspects of
Intellectual Property Rights, contained in Annex 1C to the WTO
Agreement;

(p)  WTO means the World Trade Organization; and

(0 WTO Agreement means the Marrakesh Agreement Establishing the
World Trade Organization, done on 15 April 1994.

1 For greater certainty, the Parties acknowledge that free zone means a part of the territory of a Party
where any goods introduced are generally regarded, insofar as import duties and taxes are concerned, as
being outside the customs territory.



CHAPTER I
LEGAL FRAMEWORK FOR ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS

Section 1: General Obligations

ARTICLE 6: GENERAL OBLIGATIONS WITH RESPECT TO ENFORCEMENT

1. Each Party shall ensure that enforcement procedures are available under its law
so as to permit effective action against any act of infringement of intellectual property
rights covered by this Agreement, including expeditious remedies to prevent
infringements and remedies which constitute a deterrent to further infringements. These
procedures shall be applied in such a manner as to avoid the creation of barriers to
legitimate trade and to provide for safeguards against their abuse.

2. Procedures adopted, maintained, or applied to implement the provisions of this
Chapter shall be fair and equitable, and shall provide for the rights of all participants
subject to such procedures to be appropriately protected. These procedures shall not be
unnecessarily complicated or costly, or entail unreasonable time-limits or unwarranted
delays.

3. In implementing the provisions of this Chapter, each Party shall take into
account the need for proportionality between the seriousness of the infringement, the
interests of third parties, and the applicable measures, remedies and penalties.

4, No provision of this Chapter shall be construed to require a Party to make its
officials subject to liability for acts undertaken in the performance of their official
duties.

Section 2: Civil Enforcement?

ARTICLE 7. AVAILABILITY OF CIVIL PROCEDURES

1. Each Party shall make available to right holders civil judicial procedures
concerning the enforcement of any intellectual property right as specified in this
Section.

2. To the extent that any civil remedy can be ordered as a result of administrative
procedures on the merits of a case, each Party shall provide that such procedures shall
conform to principles equivalent in substance to those set forth in this Section.

2 A Party may exclude patents and protection of undisclosed information from the scope of this Section.



ARTICLE 8: INJUNCTIONS

1. Each Party shall provide that, in civil judicial proceedings concerning the
enforcement of intellectual property rights, its judicial authorities have the authority to
issue an order against a party to desist from an infringement, and inter alia, an order to
that party or, where appropriate, to a third party over whom the relevant judicial
authority exercises jurisdiction, to prevent goods that involve the infringement of an
intellectual property right from entering into the channels of commerce.

2. Notwithstanding the other provisions of this Section, a Party may limit the
remedies available against use by governments, or by third parties authorized by a
government, without the authorization of the right holder, to the payment of
remuneration, provided that the Party complies with the provisions of Part Il of the
TRIPS Agreement specifically addressing such use. In other cases, the remedies under
this Section shall apply or, where these remedies are inconsistent with a Party’s law,
declaratory judgments and adequate compensation shall be available.

ARTICLE 9: DAMAGES

1. Each Party shall provide that, in civil judicial proceedings concerning the
enforcement of intellectual property rights, its judicial authorities have the authority to
order the infringer who, knowingly or with reasonable grounds to know, engaged in
infringing activity to pay the right holder damages adequate to compensate for the
injury the right holder has suffered as a result of the infringement. In determining the
amount of damages for infringement of intellectual property rights, a Party’s judicial
authorities shall have the authority to consider, inter alia, any legitimate measure of
value the right holder submits, which may include lost profits, the value of the infringed
goods or services measured by the market price, or the suggested retail price.

2. At least in cases of copyright or related rights infringement and trademark
counterfeiting, each Party shall provide that, in civil judicial proceedings, its judicial
authorities have the authority to order the infringer to pay the right holder the infringer’s
profits that are attributable to the infringement. A Party may presume those profits to be
the amount of damages referred to in paragraph 1.

3. At least with respect to infringement of copyright or related rights protecting
works, phonograms, and performances, and in cases of trademark counterfeiting, each
Party shall also establish or maintain a system that provides for one or more of the
following:

@) pre-established damages; or



(b) presumptions® for determining the amount of damages sufficient to
compensate the right holder for the harm caused by the infringement; or

(c) at least for copyright, additional damages.

4. Where a Party provides the remedy referred to in subparagraph 3(a) or the
presumptions referred to in subparagraph 3(b), it shall ensure that either its judicial
authorities or the right holder has the right to choose such a remedy or presumptions as
an alternative to the remedies referred to in paragraphs 1 and 2.

5. Each Party shall provide that its judicial authorities, where appropriate, have the
authority to order, at the conclusion of civil judicial proceedings concerning
infringement of at least copyright or related rights, or trademarks, that the prevailing
party be awarded payment by the losing party of court costs or fees and appropriate
attorney’s fees, or any other expenses as provided for under that Party’s law.

ARTICLE 10: OTHER REMEDIES

1. At least with respect to pirated copyright goods and counterfeit trademark goods,
each Party shall provide that, in civil judicial proceedings, at the right holder’s request,
its judicial authorities have the authority to order that such infringing goods be
destroyed, except in exceptional circumstances, without compensation of any sort.

2. Each Party shall further provide that its judicial authorities have the authority to
order that materials and implements, the predominant use of which has been in the
manufacture or creation of such infringing goods, be, without undue delay and without
compensation of any sort, destroyed or disposed of outside the channels of commerce in
such a manner as to minimize the risks of further infringements.

3. A Party may provide for the remedies described in this Article to be carried out
at the infringer’s expense.
ARTICLE 11: INFORMATION RELATED TO INFRINGEMENT

Without prejudice to its law governing privilege, the protection of

confidentiality of information sources, or the processing of personal data, each Party
shall provide that, in civil judicial proceedings concerning the enforcement of

® The presumptions referred to in subparagraph 3(b) may include a presumption that the amount of
damages is: (i) the quantity of the goods infringing the right holder’s intellectual property right in
question and actually assigned to third persons, multiplied by the amount of profit per unit of goods
which would have been sold by the right holder if there had not been the act of infringement; or (ii) a
reasonable royalty; or (iii) a lump sum on the basis of elements such as at least the amount of royalties or
fees which would have been due if the infringer had requested authorization to use the intellectual
property right in question.



intellectual property rights, its judicial authorities have the authority, upon a justified
request of the right holder, to order the infringer or, in the alternative, the alleged
infringer, to provide to the right holder or to the judicial authorities, at least for the
purpose of collecting evidence, relevant information as provided for in its applicable
laws and regulations that the infringer or alleged infringer possesses or controls. Such
information may include information regarding any person involved in any aspect of the
infringement or alleged infringement and regarding the means of production or the
channels of distribution of the infringing or allegedly infringing goods or services,
including the identification of third persons alleged to be involved in the production and
distribution of such goods or services and of their channels of distribution.

ARTICLE 12: PROVISIONAL MEASURES

1. Each Party shall provide that its judicial authorities have the authority to order
prompt and effective provisional measures:

(@) against a party or, where appropriate, a third party over whom the
relevant judicial authority exercises jurisdiction, to prevent an
infringement of any intellectual property right from occurring, and in
particular, to prevent goods that involve the infringement of an
intellectual property right from entering into the channels of commerce;

(b)  to preserve relevant evidence in regard to the alleged infringement.

2. Each Party shall provide that its judicial authorities have the authority to adopt
provisional measures inaudita altera parte where appropriate, in particular where any
delay is likely to cause irreparable harm to the right holder, or where there is a
demonstrable risk of evidence being destroyed. In proceedings conducted inaudita
altera parte, each Party shall provide its judicial authorities with the authority to act
expeditiously on requests for provisional measures and to make a decision without
undue delay.

3. At least in cases of copyright or related rights infringement and trademark
counterfeiting, each Party shall provide that, in civil judicial proceedings, its judicial
authorities have the authority to order the seizure or other taking into custody of suspect
goods, and of materials and implements relevant to the act of infringement, and, at least
for trademark counterfeiting, documentary evidence, either originals or copies thereof,
relevant to the infringement.

4. Each Party shall provide that its authorities have the authority to require the
applicant, with respect to provisional measures, to provide any reasonably available
evidence in order to satisfy themselves with a sufficient degree of certainty that the
applicant’s right is being infringed or that such infringement is imminent, and to order
the applicant to provide a security or equivalent assurance sufficient to protect the
defendant and to prevent abuse. Such security or equivalent assurance shall not



unreasonably deter recourse to procedures for such provisional measures.

5. Where the provisional measures are revoked or where they lapse due to any act
or omission by the applicant, or where it is subsequently found that there has been no
infringement of an intellectual property right, the judicial authorities shall have the
authority to order the applicant, upon request of the defendant, to provide the defendant
appropriate compensation for any injury caused by these measures.

Section 3: Border Measures*®

ARTICLE 13: SCOPE OF THE BORDER MEASURES®

In providing, as appropriate, and consistent with its domestic system of
intellectual property rights protection and without prejudice to the requirements of the
TRIPS Agreement, for effective border enforcement of intellectual property rights, a
Party should do so in a manner that does not discriminate unjustifiably between
intellectual property rights and that avoids the creation of barriers to legitimate trade.

ARTICLE 14: SMALL CONSIGNMENTS AND PERSONAL LUGGAGE

1. Each Party shall include in the application of this Section goods of a commercial
nature sent in small consignments.

2. A Party may exclude from the application of this Section small quantities of
goods of a non-commercial nature contained in travellers’ personal luggage.

ARTICLE 15: PROVISION OF INFORMATION FROM THE RIGHT HOLDER

Each Party shall permit its competent authorities to request a right holder to
supply relevant information to assist the competent authorities in taking the border
measures referred to in this Section. A Party may also allow a right holder to supply
relevant information to its competent authorities.

* Where a Party has dismantled substantially all controls over movement of goods across its border with
another Party with which it forms part of a customs union, it shall not be required to apply the provisions
of this Section at that border.

> 1t is understood that there shall be no obligation to apply the procedures set forth in this Section to
goods put on the market in another country by or with the consent of the right holder.

® The Parties agree that patents and protection of undisclosed information do not fall within the scope of
this Section.



ARTICLE 16: BORDER MEASURES

1. Each Party shall adopt or maintain procedures with respect to import and export
shipments under which:

(@) its customs authorities may act upon their own initiative to suspend the
release of suspect goods; and

(b)  where appropriate, a right holder may request its competent authorities to
suspend the release of suspect goods.

2. A Party may adopt or maintain procedures with respect to suspect in-transit
goods or in other situations where the goods are under customs control under which:

@) its customs authorities may act upon their own initiative to suspend the
release of, or to detain, suspect goods; and

(b)  where appropriate, a right holder may request its competent authorities to
suspend the release of, or to detain, suspect goods.

Article 17: APPLICATION BY THE RIGHT HOLDER

1. Each Party shall provide that its competent authorities require a right holder that
requests the procedures described in subparagraphs 1(b) and 2(b) of Article 16 (Border
Measures) to provide adequate evidence to satisfy the competent authorities that, under
the law of the Party providing the procedures, there is prima facie an infringement of
the right holder's intellectual property right, and to supply sufficient information that
may reasonably be expected to be within the right holder’s knowledge to make the
suspect goods reasonably recognizable by the competent authorities. The requirement
to provide sufficient information shall not unreasonably deter recourse to the procedures
described in subparagraphs 1(b) and 2(b) of Article 16 (Border Measures).

2. Each Party shall provide for applications to suspend the release of, or to detain,
any suspect goods’ under customs control in its territory. A Party may provide for such
applications to apply to multiple shipments. A Party may provide that, at the request of
the right holder, the application to suspend the release of, or to detain, suspect goods
may apply to selected points of entry and exit under customs control.

3. Each Party shall ensure that its competent authorities inform the applicant within
a reasonable period whether they have accepted the application. Where its competent
authorities have accepted the application, they shall also inform the applicant of the

" The requirement to provide for such applications is subject to the obligations to provide procedures
referred to in subparagraphs 1(b) and 2(b) of Article 16 (Border Measures).
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period of validity of the application.

4, A Party may provide that, where the applicant has abused the procedures
described in subparagraphs 1(b) and 2(b) of Article 16 (Border Measures), or where
there is due cause, its competent authorities have the authority to deny, suspend, or void
an application.

ARTICLE 18: SECURITY OR EQUIVALENT ASSURANCE

Each Party shall provide that its competent authorities have the authority to
require a right holder that requests the procedures described in subparagraphs 1(b) and
2(b) of Article 16 (Border Measures) to provide a reasonable security or equivalent
assurance sufficient to protect the defendant and the competent authorities and to
prevent abuse. Each Party shall provide that such security or equivalent assurance shall
not unreasonably deter recourse to these procedures. A Party may provide that such
security may be in the form of a bond conditioned to hold the defendant harmless from
any loss or damage resulting from any suspension of the release of, or detention of, the
goods in the event the competent authorities determine that the goods are not infringing.
A Party may, only in exceptional circumstances or pursuant to a judicial order, permit
the defendant to obtain possession of suspect goods by posting a bond or other security.

ARTICLE 19: DETERMINATION AS TO INFRINGEMENT

Each Party shall adopt or maintain procedures by which its competent
authorities may determine, within a reasonable period after the initiation of the
procedures described in Article 16 (Border Measures), whether the suspect goods
infringe an intellectual property right.

ARTICLE 20: REMEDIES

1. Each Party shall provide that its competent authorities have the authority to
order the destruction of goods following a determination referred to in Article 19
(Determination as to Infringement) that the goods are infringing. In cases where such
goods are not destroyed, each Party shall ensure that, except in exceptional
circumstances, such goods are disposed of outside the channels of commerce in such a
manner as to avoid any harm to the right holder.

2. In regard to counterfeit trademark goods, the simple removal of the trademark
unlawfully affixed shall not be sufficient, other than in exceptional cases, to permit
release of the goods into the channels of commerce.

3. A Party may provide that its competent authorities have the authority to impose
administrative penalties following a determination referred to in Article 19

11



(Determination as to Infringement) that the goods are infringing.

ARTICLE 21: FEES

Each Party shall provide that any application fee, storage fee, or destruction fee
to be assessed by its competent authorities in connection with the procedures described
in this Section shall not be used to unreasonably deter recourse to these procedures.

ARTICLE 22: DISCLOSURE OF INFORMATION

Without prejudice to a Party’s laws pertaining to the privacy or confidentiality of
information:

(a) a Party may authorize its competent authorities to provide a right holder
with information about specific shipments of goods, including the
description and quantity of the goods, to assist in the detection of
infringing goods;

(b)  a Party may authorize its competent authorities to provide a right holder
with information about goods, including, but not limited to, the
description and quantity of the goods, the name and address of the
consignor, importer, exporter, or consignee, and, if known, the country of
origin of the goods, and the name and address of the manufacturer of the
goods, to assist in the determination referred to in Article 19
(Determination as to Infringement);

(c) unless a Party has provided its competent authorities with the authority
described in subparagraph (b), at least in cases of imported goods, where
its competent authorities have seized suspect goods or, in the alternative,
made a determination referred to in Article 19 (Determination as to
Infringement) that the goods are infringing, the Party shall authorize its
competent authorities to provide a right holder, within thirty days® of the
seizure or determination, with information about such goods, including,
but not limited to, the description and quantity of the goods, the name
and address of the consignor, importer, exporter, or consignee, and, if
known, the country of origin of the goods, and the name and address of
the manufacturer of the goods.

Section 4: Criminal Enforcement

® For the purposes of this Article, days means business days.
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ARTICLE 23: CRIMINAL OFFENCES

1. Each Party shall provide for criminal procedures and penalties to be applied at
least in cases of wilful trademark counterfeiting or copyright or related rights piracy on
a commercial scale.” For the purposes of this Section, acts carried out on a commercial
scale include at least those carried out as commercial activities for direct or indirect
economic or commercial advantage.

2. Each Party shall provide for criminal procedures and penalties to be applied in
cases of wilful importation'® and domestic use, in the course of trade and on a
commercial scale, of labels or packaging:*

@) to which a mark has been applied without authorization which is identical
to, or cannot be distinguished from, a trademark registered in its territory;
and

(b)  which are intended to be used in the course of trade on goods or in
relation to services which are identical to goods or services for which
such trademark is registered.

3. A Party may provide criminal procedures and penalties in appropriate cases for
the unauthorized copying of cinematographic works from a performance in a motion
picture exhibition facility generally open to the public.

4. With respect to the offences specified in this Article for which a Party provides
criminal procedures and penalties, that Party shall ensure that criminal liability for
aiding and abetting is available under its law.

5. Each Party shall adopt such measures as may be necessary, consistent with its
legal principles, to establish the liability, which may be criminal, of legal persons for the
offences specified in this Article for which the Party provides criminal procedures and
penalties. Such liability shall be without prejudice to the criminal liability of the natural
persons who have committed the criminal offences.

° Each Party shall treat wilful importation or exportation of counterfeit trademark goods or pirated

copyright goods on a commercial scale as unlawful activities subject to criminal penalties under this
Article. A Party may comply with its obligation relating to importation and exportation of counterfeit
trademark goods or pirated copyright goods by providing for distribution, sale or offer for sale of such
goods on a commercial scale as unlawful activities subject to criminal penalties.

10 A Party may comply with its obligation relating to importation of labels or packaging through its
measures concerning distribution.

11 A Party may comply with its obligations under this paragraph by providing for criminal procedures
and penalties to be applied to attempts to commit a trademark offence.
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ARTICLE 24: PENALTIES

For offences specified in paragraphs 1, 2, and 4 of Article 23 (Criminal
Offences), each Party shall provide penalties that include imprisonment as well as
monetary fines* sufficiently high to provide a deterrent to future acts of infringement,
consistently with the level of penalties applied for crimes of a corresponding gravity.

ARTICLE 25: SEIZURE, FORFEITURE, AND DESTRUCTION

1. With respect to the offences specified in paragraphs 1, 2, 3, and 4 of Article 23
(Criminal Offences) for which a Party provides criminal procedures and penalties, that
Party shall provide that its competent authorities have the authority to order the seizure
of suspected counterfeit trademark goods or pirated copyright goods, any related
materials and implements used in the commission of the alleged offence, documentary
evidence relevant to the alleged offence, and the assets derived from, or obtained
directly or indirectly through, the alleged infringing activity.

2. Where a Party requires the identification of items subject to seizure as a
prerequisite for issuing an order referred to in paragraph 1, that Party shall not require
the items to be described in greater detail than necessary to identify them for the
purpose of seizure.

3. With respect to the offences specified in paragraphs 1, 2, 3, and 4 of Article 23
(Criminal Offences) for which a Party provides criminal procedures and penalties, that
Party shall provide that its competent authorities have the authority to order the
forfeiture or destruction of all counterfeit trademark goods or pirated copyright goods.
In cases where counterfeit trademark goods and pirated copyright goods are not
destroyed, the competent authorities shall ensure that, except in exceptional
circumstances, such goods shall be disposed of outside the channels of commerce in
such a manner as to avoid causing any harm to the right holder. Each Party shall ensure
that the forfeiture or destruction of such goods shall occur without compensation of any
sort to the infringer.

4, With respect to the offences specified in paragraphs 1, 2, 3, and 4 of Article 23
(Criminal Offences) for which a Party provides criminal procedures and penalties, that
Party shall provide that its competent authorities have the authority to order the
forfeiture or destruction of materials and implements predominantly used in the creation
of counterfeit trademark goods or pirated copyright goods and, at least for serious
offences, of the assets derived from, or obtained directly or indirectly through, the
infringing activity. Each Party shall ensure that the forfeiture or destruction of such
materials, implements, or assets shall occur without compensation of any sort to the
infringer.

2 It is understood that there is no obligation for a Party to provide for the possibility of imprisonment
and monetary fines to be imposed in parallel.
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5. With respect to the offences specified in paragraphs 1, 2, 3, and 4 of Article 23
(Criminal Offences) for which a Party provides criminal procedures and penalties, that
Party may provide that its judicial authorities have the authority to order:

(a) the seizure of assets the value of which corresponds to that of the assets
derived from, or obtained directly or indirectly through, the allegedly
infringing activity; and

(b) the forfeiture of assets the value of which corresponds to that of the
assets derived from, or obtained directly or indirectly through, the
infringing activity.

ARTICLE 26: EX OFFICIO CRIMINAL ENFORCEMENT

Each Party shall provide that, in appropriate cases, its competent authorities may
act upon their own initiative to initiate investigation or legal action with respect to the
criminal offences specified in paragraphs 1, 2, 3, and 4 of Article 23 (Criminal
Offences) for which that Party provides criminal procedures and penalties.

Section 5: Enforcement of Intellectual Property Rights in the Digital Environment

ARTICLE 27: ENFORCEMENT IN THE DIGITAL ENVIRONMENT

1. Each Party shall ensure that enforcement procedures, to the extent set forth in
Sections 2 (Civil Enforcement) and 4 (Criminal Enforcement), are available under its
law so as to permit effective action against an act of infringement of intellectual
property rights which takes place in the digital environment, including expeditious
remedies to prevent infringement and remedies which constitute a deterrent to further
infringements.

2. Further to paragraph 1, each Party’s enforcement procedures shall apply to
infringement of copyright or related rights over digital networks, which may include the
unlawful use of means of widespread distribution for infringing purposes. These
procedures shall be implemented in a manner that avoids the creation of barriers to
legitimate activity, including electronic commerce, and, consistent with that Party’s law,
preserves fundamental principles such as freedom of expression, fair process, and
privacy.’®

B3 For instance, without prejudice to a Party’s law, adopting or maintaining a regime providing for
limitations on the liability of, or on the remedies available against, online service providers while
preserving the legitimate interests of right holder.
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3. Each Party shall endeavour to promote cooperative efforts within the business
community to effectively address trademark and copyright or related rights infringement
while preserving legitimate competition and, consistent with that Party’s law, preserving
fundamental principles such as freedom of expression, fair process, and privacy.

4. A Party may provide, in accordance with its laws and regulations, its competent
authorities with the authority to order an online service provider to disclose
expeditiously to a right holder information sufficient to identify a subscriber whose
account was allegedly used for infringement, where that right holder has filed a legally
sufficient claim of trademark or copyright or related rights infringement, and where
such information is being sought for the purpose of protecting or enforcing those rights.
These procedures shall be implemented in a manner that avoids the creation of barriers
to legitimate activity, including electronic commerce, and, consistent with that Party’s
law, preserves fundamental principles such as freedom of expression, fair process, and
privacy.

5. Each Party shall provide adequate legal protection and effective legal remedies
against the circumvention of effective technological measures™ that are used by authors,
performers or producers of phonograms in connection with the exercise of their rights
in, and that restrict acts in respect of, their works, performances, and phonograms,
which are not authorized by the authors, the performers or the producers of phonograms
concerned or permitted by law.

6. In order to provide the adequate legal protection and effective legal remedies
referred to in paragraph 5, each Party shall provide protection at least against:

@) to the extent provided by its law:

(i) the unauthorized circumvention of an effective technological
measure carried out knowingly or with reasonable grounds to
know; and

(i) the offering to the public by marketing of a device or product,
including computer programs, or a service, as a means of
circumventing an effective technological measure; and

(b) the manufacture, importation, or distribution of a device or product,
including computer programs, or provision of a service that:

4 For the purposes of this Article, technological measures means any technology, device, or component
that, in the normal course of its operation, is designed to prevent or restrict acts, in respect of works,
performances, or phonograms, which are not authorized by authors, performers or producers of
phonograms, as provided for by a Party’s law. Without prejudice to the scope of copyright or related
rights contained in a Party’s law, technological measures shall be deemed effective where the use of
protected works, performances, or phonograms is controlled by authors, performers or producers of
phonograms through the application of a relevant access control or protection process, such as encryption
or scrambling, or a copy control mechanism, which achieves the objective of protection.
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(1) iIs primarily designed or produced for the purpose of
circumventing an effective technological measure; or

(i) has only a limited commercially significant purpose other than
circumventing an effective technological measure. *

7. To protect electronic rights management information,*® each Party shall provide
adequate legal protection and effective legal remedies against any person knowingly
performing without authority any of the following acts knowing, or with respect to civil
remedies, having reasonable grounds to know, that it will induce, enable, facilitate, or
conceal an infringement of any copyright or related rights:

(a) to remove or alter any electronic rights management information;

(b) to distribute, import for distribution, broadcast, communicate, or make
available to the public copies of works, performances, or phonograms,
knowing that electronic rights management information has been
removed or altered without authority.

8. In providing adequate legal protection and effective legal remedies pursuant to
the provisions of paragraphs 5 and 7, a Party may adopt or maintain appropriate
limitations or exceptions to measures implementing the provisions of paragraphs 5, 6,
and 7. The obligations set forth in paragraphs 5, 6, and 7 are without prejudice to the
rights, limitations, exceptions, or defences to copyright or related rights infringement
under a Party’s law.

> In implementing paragraphs 5 and 6, no Party shall be obligated to require that the design of, or the
design and selection of parts and components for, a consumer electronics, telecommunications, or
computing product provide for a response to any particular technological measure, so long as the product
does not otherwise contravene its measures implementing these paragraphs.

18 For the purposes of this Article, rights management information means:

(a) information that identifies the work, the performance, or the phonogram; the author of the work,
the performer of the performance, or the producer of the phonogram; or the owner of any right in
the work, performance, or phonogram;

(b) information about the terms and conditions of use of the work, performance, or phonogram; or

(c) any numbers or codes that represent the information described in (a) and (b) above;

when any of these items of information is attached to a copy of a work, performance, or phonogram, or

appears in connection with the communication or making available of a work, performance, or
phonogram to the public.
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CHAPTER 111
ENFORCEMENT PRACTICES

ARTICLE 28: ENFORCEMENT EXPERTISE, INFORMATION, AND DOMESTIC COORDINATION

1. Each Party shall encourage the development of specialized expertise within its
competent authorities responsible for the enforcement of intellectual property rights.

2. Each Party shall promote the collection and analysis of statistical data and other
relevant information concerning intellectual property rights infringements as well as the
collection of information on best practices to prevent and combat infringements.

3. Each Party shall, as appropriate, promote internal coordination among, and
facilitate joint actions by, its competent authorities responsible for the enforcement of
intellectual property rights.

4. Each Party shall endeavour to promote, where appropriate, the establishment and
maintenance of formal or informal mechanisms, such as advisory groups, whereby its
competent authorities may receive the views of right holders and other relevant
stakeholders.

ARTICLE 29: MANAGEMENT OF RISK AT BORDER

1. In order to enhance the effectiveness of border enforcement of intellectual
property rights, the competent authorities of a Party may:

@ consult with the relevant stakeholders, and the competent authorities of
other Parties responsible for the enforcement of intellectual property
rights to identify and address significant risks, and promote actions to
mitigate those risks; and

(b)  share information with the competent authorities of other Parties on
border enforcement of intellectual property rights, including relevant
information to better identify and target for inspection shipments
suspected of containing infringing goods.

2. Where a Party seizes imported goods infringing an intellectual property right, its
competent authorities may provide the Party of export with information necessary for
identification of the parties and goods involved in the exportation of the seized goods.
The competent authorities of the Party of export may take action against those parties
and future shipments in accordance with that Party’s law.

ARTICLE 30: TRANSPARENCY
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To promote transparency in the administration of its intellectual property rights
enforcement system, each Party shall take appropriate measures, pursuant to its law and
policies, to publish or otherwise make available to the public information on:

@) procedures available under its law for enforcing intellectual property
rights, its competent authorities responsible for such enforcement, and
contact points available for assistance;

(b) relevant laws, regulations, final judicial decisions, and administrative
rulings of general application pertaining to the enforcement of
intellectual property rights; and

(©) its efforts to ensure an effective system of enforcement and protection of
intellectual property rights.
ARTICLE 31: PuBLIC AWARENESS
Each Party shall, as appropriate, promote the adoption of measures to enhance

public awareness of the importance of respecting intellectual property rights and the
detrimental effects of intellectual property rights infringement.

ARTICLE 32: ENVIRONMENTAL CONSIDERATIONS IN DESTRUCTION OF INFRINGING
Goobs
The destruction of goods infringing intellectual property rights shall be done

consistently with the laws and regulations on environmental matters of the Party in
which the destruction takes place.
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CHAPTER IV
INTERNATIONAL COOPERATION

ARTICLE 33: INTERNATIONAL COOPERATION

1. Each Party recognizes that international cooperation is vital to realizing effective
protection of intellectual property rights and that it should be encouraged regardless of
the origin of the goods infringing intellectual property rights, or the location or
nationality of the right holder.

2. In order to combat intellectual property rights infringement, in particular
trademark counterfeiting and copyright or related rights piracy, the Parties shall promote
cooperation, where appropriate, among their competent authorities responsible for the
enforcement of intellectual property rights. Such cooperation may include law
enforcement cooperation with respect to criminal enforcement and border measures
covered by this Agreement.

3. Cooperation under this Chapter shall be conducted consistent with relevant
international agreements, and subject to the laws, policies, resource allocation, and law
enforcement priorities of each Party.

ARTICLE 34: INFORMATION SHARING

Without prejudice to the provisions of Article 29 (Management of Risk at
Border), each Party shall endeavour to exchange with other Parties:

@) information the Party collects under the provisions of Chapter Il
(Enforcement Practices), including statistical data and information on
best practices;

(b) information on its legislative and regulatory measures related to the
protection and enforcement of intellectual property rights; and

(©) other information as appropriate and mutually agreed.

ARTICLE 35: CAPACITY BUILDING AND TECHNICAL ASSISTANCE

1. Each Party shall endeavour to provide, upon request and on mutually agreed
terms and conditions, assistance in capacity building and technical assistance in
improving the enforcement of intellectual property rights to other Parties to this
Agreement and, where appropriate, to prospective Parties. The capacity building and
technical assistance may cover such areas as:
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€)) enhancement of public awareness on intellectual property rights;

(b)  development and implementation of national legislation related to the
enforcement of intellectual property rights;

(c) training of officials on the enforcement of intellectual property rights; and
(d) coordinated operations conducted at the regional and multilateral levels.
2. Each Party shall endeavour to work closely with other Parties and, where
appropriate, non-Parties to this Agreement for the purpose of implementing the
provisions of paragraph 1.
3. A Party may undertake the activities described in this Article in conjunction with
relevant private sector or international organizations. Each Party shall strive to avoid

unnecessary duplication between the activities described in this Article and other
international cooperation activities.
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CHAPTERV
INSTITUTIONAL ARRANGEMENTS

ARTICLE 36: THE ACTA COMMITTEE

1. The Parties hereby establish the ACTA Committee. Each Party shall be
represented on the Committee.

2. The Committee shall:

@) review the implementation and operation of this Agreement;

(b)  consider matters concerning the development of this Agreement;

(c) consider any proposed amendments to this Agreement in accordance with
Article 42 (Amendments);

(d)  decide, in accordance with paragraph 2 of Article 43 (Accession), upon
the terms of accession to this Agreement of any Member of the WTO;
and

(e) consider any other matter that may affect the implementation and
operation of this Agreement.

3. The Committee may decide to:

@) establish ad hoc committees or working groups to assist the Committee
in carrying out its responsibilities under paragraph 2, or to assist a
prospective Party upon its request in acceding to this Agreement in
accordance with Article 43 (Accession);

(b)  seek the advice of non-governmental persons or groups;

(c) make recommendations regarding the implementation and operation of
this Agreement, including by endorsing best practice guidelines related
thereto;

(d)  share information and best practices with third parties on reducing
intellectual property rights infringements, including techniques for
identifying and monitoring piracy and counterfeiting; and

(e) take other actions in the exercise of its functions.

4. All decisions of the Committee shall be taken by consensus, except as the

Committee may otherwise decide by consensus. The Committee shall be deemed to
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have acted by consensus on a matter submitted for its consideration, if no Party present
at the meeting when the decision is taken formally objects to the proposed decision.
English shall be the working language of the Committee and the documents supporting
its work shall be in the English language.

5. The Committee shall adopt its rules and procedures within a reasonable period
after the entry into force of this Agreement, and shall invite those Signatories not Parties
to this Agreement to participate in the Committee’s deliberations on those rules and
procedures. The rules and procedures:

@) shall address such matters as chairing and hosting meetings, and the
performance of organizational duties relevant to this Agreement and its
operation; and

(b) may also address such matters as granting observer status, and any other
matter the Committee decides necessary for its proper operation.

6. The Committee may amend the rules and procedures.

7. Notwithstanding the provisions of paragraph 4, during the first five years
following the entry into force of this Agreement, the Committee’s decisions to adopt or
amend the rules and procedures shall be taken by consensus of the Parties and those
Signatories not Parties to this Agreement.

8. After the period specified in paragraph 7, the Committee may adopt or amend
the rules and procedures upon the consensus of the Parties to this Agreement.

Q. Notwithstanding the provisions of paragraph 8, the Committee may decide that
the adoption or amendment of a particular rule or procedure requires the consensus of
the Parties and those Signatories not Parties to this Agreement.

10.  The Committee shall convene at least once every year unless the Committee
decides otherwise. The first meeting of the Committee shall be held within a reasonable
period after the entry into force of this Agreement.

11. For greater certainty, the Committee shall not oversee or supervise domestic or
international enforcement or criminal investigations of specific intellectual property
cases.

12. The Committee shall strive to avoid unnecessary duplication between its

activities and other international efforts regarding the enforcement of intellectual
property rights.

ARTICLE 37: CONTACT POINTS
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1. Each Party shall designate a contact point to facilitate communications between
the Parties on any matter covered by this Agreement.

2. On the request of another Party, a Party’s contact point shall identify an
appropriate office or official to whom the requesting Party’s inquiry may be addressed,
and assist, as necessary, in facilitating communications between the office or official
concerned and the requesting Party.

ARTICLE 38: CONSULTATIONS

1. A Party may request in writing consultations with another Party with respect to
any matter affecting the implementation of this Agreement. The requested Party shall
accord sympathetic consideration to such a request, provide a response, and afford
adequate opportunity to consult.

2. The consultations, including particular positions taken by consulting Parties,
shall be kept confidential and be without prejudice to the rights or positions of either
Party in any other proceeding, including a proceeding under the auspices of the
Understanding on Rules and Procedures Governing the Settlement of Disputes
contained in Annex 2 to the WTO Agreement.

3. The consulting Parties may, by mutual consent, notify the Committee of the
result of their consultations under this Article.
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CHAPTER VI
FINAL PROVISIONS

ARTICLE 39: SIGNATURE

This Agreement shall remain open for signature by participants in its
negotiation,’” and by any other WTO Members the participants may agree to by
consensus, from 31 March 2011 until 31 March 2013.

ARTICLE 40: ENTRY INTO FORCE

1. This Agreement shall enter into force thirty days after the date of deposit of the
sixth instrument of ratification, acceptance, or approval as between those Signatories
that have deposited their respective instruments of ratification, acceptance, or approval.

2. This Agreement shall enter into force for each Signatory that deposits its
instrument of ratification, acceptance, or approval after the deposit of the sixth
instrument of ratification, acceptance, or approval, thirty days after the date of deposit
by such Signatory of its instrument of ratification, acceptance, or approval.

ARTICLE 41: WITHDRAWAL

A Party may withdraw from this Agreement by means of a written notification
to the Depositary. The withdrawal shall take effect 180 days after the Depositary
receives the notification.
ARTICLE 42: AMENDMENTS

1. A Party may propose amendments to this Agreement to the Committee. The
Committee shall decide whether to present a proposed amendment to the Parties for

17" Australia, the Republic of Austria, the Kingdom of Belgium, the Republic of Bulgaria, Canada, the
Republic of Cyprus, the Czech Republic, the Kingdom of Denmark, the Republic of Estonia, the
European Union, the Republic of Finland, the French Republic, the Federal Republic of Germany, the
Hellenic Republic, the Republic of Hungary, Ireland, the Italian Republic, Japan, the Republic of Korea,
the Republic of Latvia, the Republic of Lithuania, the Grand Duchy of Luxembourg, the Republic of
Malta, the United Mexican States, the Kingdom of Morocco, the Kingdom of the Netherlands, New
Zealand, the Republic of Poland, the Portuguese Republic, Romania, the Republic of Singapore, the
Slovak Republic, the Republic of Slovenia, the Kingdom of Spain, the Kingdom of Sweden, the Swiss
Confederation, the United Kingdom of Great Britain and Northern Ireland, and the United States of
America.
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ratification, acceptance, or approval.

2. Any amendment shall enter into force ninety days after the date that all the
Parties have deposited their respective instruments of ratification, acceptance, or
approval with the Depositary.

ARTICLE 43: ACCESSION

1. After the expiration of the period provided in Article 39 (Signature), any
Member of the WTO may apply to accede to this Agreement.

2. The Committee shall decide upon the terms of accession for each applicant.
3. This Agreement shall enter into force for the applicant thirty days after the date

of deposit of its instrument of accession based upon the terms of accession referred to in
paragraph 2.

ARTICLE 44: TEXTS OF THE AGREEMENT

This Agreement shall be signed in a single original in the English, French, and
Spanish languages, each version being equally authentic.

ARTICLE 45: DEPOSITARY

The Government of Japan shall be the Depositary of this Agreement.
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