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Abstract

It is common that every country across the globe needs to protect its energy security
by either establishing governmental control or intervening in its market systems through
state-owned enterprises. Yet, when implementing control measures for energy security, a
country may tread into the realm of WTO legal principles as a result of its control measures
restricting free trade of energy products or services. Given that some governments would
uphold energy security as an indispensable part of its national security policy, the present
paper seeks to answer the question: can a WTO member, whose energy security measures
allegedly violated WTO rules, legitimize such violation by citing the national security

exception clauses in the WTO agreements?

Analysis of the results showed that the exception clauses were only applicable under
certain circumstances such as for military needs, wars, or national defense. As such, given
the subject or contexts of the respective measures, most currently-applied measures for
energy security would be deemed inconsistent with the aforementioned conditions.
Accordingly, this paper concluded that the national security exception clauses can hardly
be used to buttress energy security measures. Instead, this paper proposes that WTO
members, when articulating energy policies that might violate WTO principles, should
specify the prescribed circumstances mentioned within Paragraph (b), Article XXI of
GATT or Paragraph (b), Article XIV bis of GATS when stipulating their legal instruments

and pertinent documents. By doing so, the member would be able to predicate its counter-
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argument upon the suggested-provision. This would be regarded as advantageous legal
evidence and helpful for proving its consistency with the requirements of the national

security exception clauses.

Keywords: energy security, energy security measures, the WTO’s national security

exception clauses, WTO.
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1= o F 26 (2017 &)
Popow g R BATT 2012 & » g PRI A2 K FERMAFEL > B BRSO ARRA Y

Pk.é?f&’ A ,—%mxz\.» r P&,é?fft o B} ;3-_ , ';1" 42 o
* Sajal Mathur & Preeti Mann, GATT/WTO Accessions and Energy Security, in TRADE, THE WTO AND
ENERGY SECURITY: MAPPING THE LINKAGES FOR INDIA 73, 86 (Sajal Mathur ed., 2014); Lothar Ehring &
Gian Franco Chianale, supra note 37, at 121.

' Panel Report, China — Measures Related to the Exportation of Various Raw Materials, §7.113-.114,
WTO Doc. WT/DS394/R; WT/DS395/R; WT/DS398/R (adopted Feb. 22, 2012) [hereinafter China — Raw
Materials].
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FISZEL s 2 WHE- WIOE 2 # A S 5 I8 # 0 H50 o
GATT % 1375538 B33 > A fE2 R T20F % 2 %y | T 5 7 % 20 4phl 4 v 52
1400 Fp R T BB AR 2 B N F o B g 2 GATT % 1365

QES & Wek 'S Sa S VNIESE -

42
43

ILARIA ESPA, supra note 34, at 26.

Customs (Prohibited Exports) Regulations 1958, Division 6.

“OGATTart. 11.1. 52 ¢ F44 AREAENREEFT L A2 GATT ¢ 2 K2 o
5 GATTart. 13.1. i5< ¢ # %% 1 %2 § > a.qgvpﬁm» T 278 -

52 F 5 FHr 16 F 278 ¢
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7 Jeffrey P. Bialos, supra note 18.
Boaged o FHPL 16 F 250 ¢
19 U.S. Code § 1862 (b) (1) (A) (providing that: “Upon request of the head of any department or
agency, ...... , the Secretary of Commerce shall immediately initiate an appropriate investigation to
determine the effects on the national security of imports of the article which is the subject of such request,
application, or motion.”).

0719 U.S. Code § 1862 (b) (3) (A) (providing that: “By no later than the date that is 270 days after the date
on which an investigation...... , the Secretary shall submit to the President a report on the findings of such
investigation with respect to the effect of the importation of such article in such quantities or under such
circumstances upon the national security and, based on such findings, the recommendations of the
Secretary for action or inaction under this section. If the Secretary finds that such article is being imported
into the United States in such quantities or under such circumstances as to threaten to impair the national
security, the Secretary shall so advise the President in such report.”).

1 19 U.S. Code § 1862 (c) (1) (A) (providing that: “Within 90 days after receiving a report submitted
under subsection (b)(3)(A) in which the Secretary finds that an article is being imported into the United
States in such quantities or under such circumstances as to threaten to impair the national security, the
President shall — (i) determine whether the President concurs with the finding of the Secretary, and (ii) if
the President concurs, determine the nature and duration of the action that, in the judgment of the President,
must be taken to adjust the imports of the article and its derivatives so that such imports will not threaten to
impair the national security.”); 19 U.S. Code § 1862 (c) (1) (B) (providing that: “If the President
determines under subparagraph (A) to take action to adjust imports of an article and its derivatives, the
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President shall implement that action by no later than the date that is 15 days after the day on which the
President determines to take action under subparagraph A.”).
32 Proclamation No. 3279, 24 Fed. Reg. 1,781 (1959).
>3 Jeffrey P. Bialos, supra note 18, at 244-245.
* S.REP, TC PUBLICATION 632, at 42 (1973); Proclamation No. 3279, 24 Fed. Reg. 1,781 (1959).
PDFERBRFOEH LA FF AR KRR ERESTE LR 2 YT T ] TR
R R BIE BT B R EEY (3 E B ERR) i S
TRk PR AN A B RS o A S E MOIP g B 2 A SR % 2 fedp '] 0 MOIP
A N L T Tt U
Tkt wLEZ R 2 E A RK T APMARE U R T4 L ¢ Proclamation No. 3279, 24 Fed.
Reg. 1,781 (1959).

% Proclamation No. 3279, 24 Fed. Reg. 1,781 (1959); S. REP, TC PUBLICATION 632, at 43-44 (1973).

" Robert Bamberger, Bernard A. Gelb, Lawrence Kumins, Salvatore Lazzari, Vladimir Pregelj & Jeanne J.
Grimmett, Domestic Oil and Gas Producers: Public Policy When Oil Prices are Volatile, in OIL AND
NATURAL GAS: ISSUES AND POLICIES 65, 87 (V. C. Mtsiva ed., 2003).

3

=
AT o
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Yo~ 2 Hggip b a7 o 20T 0L E 8 H T2 (congestion management) 5 B > 3

P FCRp R AT R IR 22 T ERFR A2 ER T FEE T K2 2 WTO *FL%

giﬁ,u’?aﬁ.‘kﬁéﬁ N ’gé‘ﬂi A H 75‘12&_ i ',‘/E/J'-ﬂ “hli fél‘ 2R RA S
R E F ORPF o PO R %8 F % B 2 (congestion management ) > 14 FEE £ FL

27

‘“ S S /E’Uﬁ wi@ﬁ ’g %590;2“\,#' % “—3\ F % e /@éﬁf‘?{ ’g *iﬁlk”
iR R F '1%5 Lﬁ:-ﬁ{:- ’ éfc”%ﬁ‘é T _?_‘-L‘?‘E‘ ° ;’Z #’ rd],:”l'\gm‘* i B A

ez i o Em T R B WTO § 24y - 2w b7 a2 2 WTO 2 &

BRBlG: GATT % 55 1382 S5iE 238> Tl pd | 24 o GATT % 5% 138
RHT PP ERER RGN TR (PHEE) ARG R LN ER
AR A %A T EEE  p A RA RIS N L BRI

Bohldc g LR E KD e AR AT ERE T 0 b5 fb%fzf‘f{z% A B IWA SR de

2014 25 2 A T RF2LE > st AR m B WBAX AT 2ER - INC.IBP,
UKRAINE ENERGY POLICY, LAWS AND REGULATIONS HANDBOOK VOLUME 1 STRATEGIC INFORMATION AND
BASIC LAWS 124 (2015); Ukraine's Parliament Adopts Law Allowing Sanctions against Russia, RT (Aug.
14, 2014), https://www.rt.com/business/180284-ukraine-russia-sanctions-law/.

’ Yulia Selivanova, Interconnections in Energy Transportation: Implications for International Trade Law,
in INTERNATIONAL TRADE IN SUSTAINABLE ELECTRICITY: REGULATORY CHALLENGES IN INTERNATIONAL
EcoNoMIC LAW 193, 219-220 (Thomas Cottier, Ilaria Espa eds., 2017).
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B~ GATT 5 S g2 vk P 3 LR A W FA % GATT % S 12 "4
WEﬁJEJﬁ*”*@KiEﬁ o B R PIE hins GATT & 5 5B L *
2 A @‘]u o 2 ﬂkﬁgjlﬂ ,gj,%pgtﬁkufﬂigﬁziﬁiﬁwwo * toep

Fob e b e e GATT ¥ 5 2 3 * PRI 74 F

I~RARETH

RN A BRARTRLRTS AN LG RS 2 BY TR

¥ (state trading enterprises, STEs) » $tit R A &2 7 3> {75 fE73 b hT i Keg -

HRERP P F FRIZGRG Y EONR RN T L RS 2k RS e s W

 GATTart.5.1; 2 ¢ F 24 AROANEET S b2 GATT ¥ 2 Rif2 o
' GATT art. 5.2; 52 ¢ #5424 AR OANFEE T 3 fa GATT ¥ = 5%iE2 o
62" Communication from Egypt and Turkey, Discussion Paper on the Inclusion of the Goods Moved via
Fixed Infrastructure into the Definition of Traffic in Transit, WTO Doc. TN/TF/W/179, at 3 (June 4, 2012).
? Mireille Cossy, Energy Transport and Transit in the WTO, Paper Presentation at Conference on Global
Challenges at the Intersection of Trade, Energy and the Environment, Centre for Trade and Economic
Integration at the Graduate Institute of International and Development Studies, at 2 (Oct. 23, 2009);
Kateryna Holzer, Regulatory Aspects and Public International Law Issues of the Construction of Cross
Border Electricity Networks, Paper Presentation at 10™ Annual Trade Conference, Trade Policy Training
Center in Africa (Nov. 2015); DANAE AZARIA, TREATIES ON TRANSIT OF ENERGY VIA PIPELINES AND
COUNTERMEASURES 36 (2015); Alan Yanovich, WTO Rules and the Energy Sector, in REGULATION OF
ENERGY IN INTERNATIONAL TRADE LAW: WTO, NAFTA AND ENERGY CHARTER 1, 26-27 (Yulia
Selivanova ed., 2012). GATT % 5.7 #£ M < 33> GATT % 5 £ % if * sy B2 ok iz‘@f}ti'g’ﬁiﬁl °
GATT art. 5.7.
* Vitaliy Pogoretskyy, Energy Dual Pricing in International Trade: Subsidies and Anti-dumping
P erspectives, in REGULATION OF ENERGY IN INTERNATIONAL TRADE LAW: WTO, NAFTA AND ENERGY
CHARTER 181, 181 (Yulia Selivanova ed., 2012).
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% Id. at 183; WTO, World Trade Report 2010: Trade in Natural Resources, at 15 (2010).
% Vitaliy Pogoretskyy, supra note 64, at 183.
7 GATT art. 3.9.

¥ Vitaliy Pogoretskyy, supra note 64, at 190-191.
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B REE o F R HEE R R EPN B T RIF TR 2B o R
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% Vitaliy Pogoretskyy, supra note 64, at 225.

% Jason P. Theriot, The Strategic Petroleum Reserve: U.S. Energy Security and Oil Politics, 1975-2005
(review), 49 (4) TECHNOLOGY AND CULTURE 1103, 1103 (2008).

! Revised Agreement on Government Procurement art 4.1.
2 The GPA Schedule for the United States, Annex 1, at 6, WTO Doc. WT/Let/950 (June 7, 2014); Alan
Yanovich, supra note 63, at 29.
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FROH S ia R AF LM F S ANE AR IRRRE 2R

? United Nations Conference on Trade and Development, Energy Services Toolkit, at 3, UNCTAD Doc.
UNCTAD/DITC/TNCD/2017/1 (July 19, 2017).
™ Request for Consultation by Russian Federation, EU — Energy Package, WTO Doc. G/L/1067;
G/SCM/D102/1; G/TRIMS/D/40; S/L/409; WT/DS476/1 (May 8, 2014).

B de @ Ry T Ee s ’ARE2 P Gazprom ~ ¥ f 2 4] % 2 @ Sonatrach ~ #8= 2 7 GFU % j7
i = 7 Gasunie ° Merin Yu, Liberalization of the European Natural Gas Market and Achieving Energy
Security: An Internal Solution to an External Problem, DICKINSON COLLEGE HONORS THESES, Paper 178
(2011).
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1.

77 First Written Submission by the European Union, EU — Energy Package,  504.

™1

" Directive 2009/73 art. 9.1 (a).

Directive 2009/73 art. 2.20; First Written Submission by the European Union, EU — Energy Package, §
27.

81 Directive 2009/73 art. 9.1 (b) (i); Directive 2009/73 art. 9.1 (b) (ii); First Written Submission by the
European Union, EU — Energy Package, 9| 28.
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* Directive 2009/73, of the European Parliament and of the Council of 13 July 2009 Concerning Common
Rules for the Internal Market in Natural Gas and Repealing Directive 2003/55/EC, art. 9(8)(a) and 14,
2009 O.J. (L 211) 94, 106 [hereinafter Directive 2009/73]; European Commission Press Release
MEMO/11/125, The Commission, Questions and Answers on the third legislative package for an internal
EU gas and electricity market (Mar. 2, 2011).

% Directive 2009/73 art. 9.8 (b); Directive 2009/73 art. 17.
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FHERPHENE A2 o855 2 W irLE FEE 5757 A 47H5:% - Panel
Report, European Union and its Member States — Certain Measures Relating to the Energy Sector,

2 29-.31, WTO Doc. WT/DS476/R (Circulated Aug. 10, 2018) [hereinafter EU — Energy Package].
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*I' Council for Trade in Services, Background Note by the Secretariat: Energy Services, 3, WTO Doc.
S/C/W/52 (Sept. 9, 1998).

%2 GATT art. 17.1 (a).

» GATT art. 17.1 (b).
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> Niall Moran, supra note 5.

* Id.

TR s GRS EESLGRITCRLIBG S GRIRE A L2 BA R TR
WG RAMY RV RS AT R #’—*w;t° 8 ¢ GATT art. 20.
% Appellate Body Report, Brazzl — Measures Affecting Imports of Retreaded Tyres, § 139, WTO Doc.
WT/DS332/AB/R (adopted Dec. 17, 2007); Appellate Body Report, Indonesia — Importation of
Horticultural Products, Animals and Animal Products, 9§ 5.96, WTO Doc. WT/DS477/AB/R;
WT/DS478/AB/R (adopted Nov. 22, 2017); HwTZIé.’J v I 6 o
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® Niall Moran, supra note 5.

100 74

11" Appellate Body Report, United States — Standards for Reformulated and Conventional Gasoline, at 21,
WTO Doc. WT/DS2/AB/R (adopted May 20, 1996).
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19 Panel Report, EU — Energy Package, 99 7.1135.

1% Panel Report, China — Measures Related to the Exportation of Rare Earths, Tungsten and
Molybdenum, 4 7.112-.114, WTO Doc. WT/DS431/R; WT/DS432/R; WT/DS433/R (adopted Aug. 29,
2014) [hereinafter China — Rare Earths].

5 s E s w4BI 380 F 37 e

1% Panel Report, China — Rare Earths, 1 7.49, .236.
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"% Dennis J. Hough Jr., supra note 9.
19" Shin-yi Peng, Cybersecurity Threats and the WTO National Security Exceptions,18 JOURNAL OF

INTERNATIONAL ECONOMIC LAW 449, 459-462 (2015).
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1o PETER VAN DEN BOSSCHE, THE LAW AND POLICY OF THE WORLD TRADE ORGANIZATION: TEXT, CASES
AND MATERIALS 595-596 (4th ed. 2017).

" 1d. at. 596.

"2 Michael J. Hahn, Vital Interests and the Law of GATT: An Analysis of GATT’s Security Exception, 12
MICHIGAN JOURNAL OF INTERNATIONAL LAW 558, 565 (1991).

' Department of State, Proposals for Expansion of World Trade and Employment, at 18,
http://www.worldtradelaw.net/misc/ProposalsForExpansionOfWorldTrade AndEmployment.pdf.download
(Nov. 1945).

4 RUDIGER WOLFRUM, PETER-TOBIAS STOLL & HOLGER P. HESTERMEYER, WTQ: TRADE IN GOODS 574
(2011).
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2 45 % "8 (‘nothing in this Charter shall be construed to prevent the adoption or

"> Department of State, The United States of America, Suggested Charter for an International Trade

Organization of the United Nations, US State Department Proposal,
http://www.worldtradelaw.net/document.php?id /4misc/Suggested%20Charter.pdf, Chapter IV, art. 32.

16" See United Nations Economic and Social Council, Second Session of the Preparatory Committee of the
United Nations Conference on Trade and Employment, E/PC/T/W/23 (May 6, 1947); See United Nations
Economic and Social Council, Report of the Second Session of the Preparatory Committee of the United
Nations Conference on Trade and Employment, E/PC/T/186 (Aug. 22, 1947); See United Nations
Economic and Social Council, Draft of September 10 and 13, 1947, E/PC/T/196 (Sept. 14, 1947); See
United Nations Economic and Social Council, Second Session of the Preparatory Committee of the United
Nations Conference on Trade and Employment, (Draft) General Agreement on Tariffs and Trade. E/
PC/T/189 (Aug. 30 1947).

"7 United Nations Economic and Social Council, Report of the Drafting Committee of the Preparatory
Committee of the United Nations Conference on Trade and Employment, E/PC/T/34, art. 37 (Mar. 5, 1947)
(providing that: “Subject to the requirement that such measures are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions
prevail, or a disguised restriction on international trade, nothing in Chapter V shall be construed to prevent
the adoption or enforcement by any Member of measures:...... ).

18 United Nations Economic and Social Council, Second Session of the Preparatory Committee of the
United Nations Conference on Trade and Employment, E/PC/T/W/23, at 5 (May 6, 1947).
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"% Ji Yeong Yoo & Dukgeun Ahn, Security Exceptions in the WIO System: Bridge or Bottle-Neck for

Trade and Security?, 19(2) JOURNAL OF INTERNATIONAL ECONOMIC LAW 417, 422 (2016).
120 Id. at 422-423.
1 Id at 422,
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22 GATT art. 21 (providing that: “Nothing in this Agreement shall be construed (a) to require any
contracting party to furnish any information the disclosure of which it considers contrary to its essential
security interests; or (b) to prevent any contracting party from taking any action which it considers
necessary for the protection of its essential security interests (i) relating to fissionable materials or the
materials from which they are derived; (ii) relating to the traffic in arms, ammunition and implements of
war and to such traffic in other goods and materials as is carried on directly or indirectly for the purpose of
supplying a military establishment; (iii) taken in time of war or other emergency in international relations;
or (c) to prevent any contracting party from taking any action in pursuance of its obligations under the
United Nations Charter for the maintenance of international peace and security.”).
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127" Appellate Body Report, United States — Measure Affecting Imports of Woven Wool Shirts and Blouses
from India, at 14, WTO Doc. WT/DS33/AB/R (adopted May 23, 1997).

28 Third Party Written Submission by the European Union, Russia — Traffic in Transit, Y 23-24.

12 Appellate Body Report, United States — Import Prohibition of Certain Shrimp and Shrimp Products,
141, WTO Doc. WT/DS58/AB/R (adopted Nov. 6, 1998).
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130 RUDIGER WOLFRUM, PETER-TOBIAS STOLL & HOLGER P. HESTERMEYER, supra note 114, at 586.

! Shahrzad Fazeli, Restrictions on Trade for Security Reasons: A Legal Analysis of the Scope of Article
XXI of the GATT in light of the Ukraine Crisis and the EU Sanctions on the Export of Dual-Use Goods to
Russia 55, Master’s Thesis in WTO Law at Department of Law at Uppsala University (2015); DANIEL H.
JOYNER, INTERNATIONAL LAW AND THE PROLIFERATION OF WEAPONS OF MASS DESTRUCTION 137 (2009).
B2 a2 Ll?e ¥ 24 # 3% L &  Shahrzad Fazeli, supra note 131, at 53; DANIEL H. JOYNER, supra note 131;
MITSUO MATSUSHITA, THOMAS J. SCHOENBAUM, PETROS MAVROIDIS & MICHAEL HAHN, THE WORLD
TRADE ORGANIZATION: LAW, PRACTICE, AND POLICY 550 (3d ed. 2015).
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