WA AN pd P2V 73w

Approaches to the Liberalization of Mode 4 Trade

BEFE PREEL

Pyt i EARE

¢ EN 105 & 67



STEHAREE © GO103351049
I EuARE
A e R AR

National ChengChi University

Letter of Authorization for Theses and Dissertations Full Text Upload
(RSB ASE TN AR E R EZXEM)

(Bind with paper copy thesis/dissertation following the title page)

AFIEE PN 2 s SR BHE NMEBITIBUE KR RIS S 588 % %

PUPAAZ T 77 4 104 6E o5 — SRS REHER M 7 50 o

This form attests that the Z¢/ 7iade Law Division of the Department of Graduate Institute of
International Trade at National ChengChi University has received a Master degree
thesis/dissertation by the undersigned inthe 2 24 semester of 104 academic year,

R E (Title) : :RiRFESE SE\VUE BEZ 7[#7 775 ( Approaches to the Liberalization
of Mode 4 Trade )

FEEHFY (Supervisor) : H5¢EE

VEANFEEIREE - MERERTIBUERE - K BV CER BN LS & E
BB TSRO » BN - GRS - SR AR B (AT R P T4
ERRER - BB - TE - FE RS - BUEBCERENIG IS = AT B 1T -
The undersigned grants non-exclusive and gratis authorization to National ChengChi University,
to re-produce the above thesis/dissertation full text material via digitalization or any other way,
and to store it in the database for users to access online search, browse, download, transmit and
print via single-machine, the Internet, wireless Internet or other public methods. National
ChengChi University is entitled to reauthorize a third party to perform the above actions.

Eﬁj{é ﬁiﬁilﬁ[@%//_}ﬁﬁZ?} F'Eﬁ ( Time of Thesis/Dissertation Full Text Uploading for Internet Access) :
HEPEAERE (The Internet) mw IZR/AGH

o 11E NIERAZEME BILE NFTEIEZEF » BRSNS BT SIERE - BRE

FEME= N EEERE -

The undersigned guarantees that this work is the original work of the undersigned, and is therefore

eligible to grant various authorizations according to this letter of authorization, and does not

infringe any intellectual property right of any third party.

® {KIFO65-0 H22 H 962 58 | E2INSE | B Gl it - B U R Z B e T

B> WWEMXZEEE - BRI ZAEE » NEFETHR - B ESEEI N — &R

AFEE R A -

According to the resolution of the first Academic Affairs Meeting of the first semester on

September 22nd, 2007,0nce the thesis/dissertation is passed after the officiating examiner's

evaluation and sent to the library, it will be considered as the library's record, thereby changing

and replacing of the record is disallowed. For the matter of authorization, once the authorization is

granted to the library, any further alteration is disallowed >

* A ETEH o oy

% % (Signature) : /?/K\ //L, ?/{ij ~
/A thEE REI0SE 6 A 23H

Date of signature : 25 o6 | 2006 (dd/mmiyyyy)




BIHEREEARRERE 2 ABALH

27T H BHBEIRETEMBX

R BT HEA W EHEZITAIT®

FEBAZACFEHRES

RXERER S elMx

SR RS %%"

\\ | I ANS

%
i \Z o 7

¥ 2 REA 105 % 6 A 20 8




MW RS o e ]_&]”’H‘i—,ﬁ_%‘,;g@;i:’ T EFTR A A o
FA -0 RMEHA SR ERSE —PRELF o ARRET  FEAM-E
FPLREXFHEPHIGE O] B EXFREAEY LA LAY

3+

S0 WS TA AERRY BT 2 EF G Bkl KA
FHRELFIORRR G A I Betw B R B
WARPLF P 2 F LY o G S LR

AL AR R HEATT K 2R RS o RE R AT RE A RENFTH
RL > RATHEY (HRF - FARMEHRBT M 2T G - S F
Foo PREFH TR ELE > U2 A e 2L

B erid A KRR - Bl e R AR AR PR E
—ﬁbgmﬁ’:f@,u;ﬁ—%iﬂ » AN aF 2 :gl_—izgﬂw‘l—/"if% -2 EF s ,:,af&,;f }é’&j’ﬁ ad
T ik A MY SRR A e g e A PR BPS X AR RS

S H o B ARE PGS SRy R L A R R S AR

ErRE AR ERY o A F AN A BRG] - A o FPL AR R B
A BEAZBINREEAAZETLY R AR EEY BEBEAFERE
PR AR o A Ay B F R AR T R R e R
AR EM R BB e » BTG )i BIR %ﬂﬁ Fhe o

Ry ¥ g 49 Rl s Fe s pMe ey § o bgs
Ferghenpp 4> BRI HIEHE - FHLE - PEE=mFaagptt o 7
Wl @Y Adod R Hh o REEEESE - R E o HBEF A~ s - AR
RS ol FELR Nk AR X AR TR BN EF A
PR 2 - ALK B R B2 < £ meeting fﬂ?‘f‘a Zis o FR L AL L AR

BHA- - CE ST A PER > A AR ArFAERC EE X - 2 o

B RHAR AR RFE R U R A ERG Y Y D
AAE BB HPN A A B4 8 R L AURIRE e -



i &

AR A THGSN e | HE 3 AREZ - h¥F R4 BRA 0 H T k2
FAAEE TR KA

LN 25 o S 5 . . N FE () . - s -\ P
A AR A PRI nrﬁ——’ﬁ St E Al B AR T2 S e KRB e RS

-

Fh4 L BEe kA SEARFHRO PRSHS S

FrREZ o a B ERY e AR FEE AT WTIO 2
GATS £ TPP {2 2 550w F 5 a2 = % {6 > A2 R R0
Oy b RaR R RS s P ERESN e T g R
IE c EAN @ S 2t Sz 2% 0 A IR RPERF A e
Bl FEMREBEL7 A3 0 TR Ve F AP 2 TIREF 5 22

(TiSA) | 56 Bk stk mi 87 Ao

MAET @ pARAHBE S H N s FEpd i TR e



Abstract

Mode 4 of trade in services entails the cross border movement of one of the
factors of production: labor. The potential gains from labor mobility can be
substantial; however, labor mobility has never been welcome. Numerous regulations
imposed by the receiving countries on the natural persons as service suppliers create
barriers to the Mode 4 trade, resulting in the fact that Mode 4 trade accounts for little
proportion of all four modes of service supply. After conducting stock takes on the
elimination results of Mode 4 trade barriers through the GATS and the TPP
Agreement respectively under multilateral and non-multilateral trade regimes, this
article argues that efforts to remove Mode 4 trade impediments should continue in
order that the ensuing welfare gains from Mode 4 trade liberalization can ultimately
be achieved. Based on the aforementioned elimination results under both multilateral
and non-multilateral regimes, this article proposes several approaches to further
elimination of Mode 4 trade barriers, taking the ongoing Trade in Services Agreement

(TiSA) as an example to verify the feasibility of the proposed approaches.

Keywords: movement of natural persons, mode 4, trade liberalization, elimination of

trade barriers.
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' Leonard Alan Winters, The Temporary Movement of Workers to Provide Services (GATS Mode 4), in

A HANDBOOK OF INTERNATIONAL TRADE IN SERVICES, 480, 494 (Aaditya Mattoo, Robert M. Stern, &

Gianni Zanini eds., 2008).

2 World Bank, Global Economic Prospects 2006: Economic Implications of Remittances and

Migration, at 31, 35 (2005).

? Sherry Stephenson & Gary Hufbauer, Labor Mobility, in PREFERENTIAL TRADE AGREEMENT POLICIES

FOR DEVELOPMENT: A HANDBOOK 275 (Jean-Pierre Chauffour & Jean Christophe Maur eds., 2011).
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TRADE IN SERVICES, 475, 479 (Juan A. Marchetti & Martin Roy eds., 2008).
¥ General Agreement on Trade in Services, Annex on Movement of Natural Persons Supplying Services
Under the Agreement, 9 3 [hereinafter GATS MNP Annex].
? Michele Klein Solomon, GATS Mode 4 and the Mobility of Labour, in INTERNATIONAL MIGRATION
LAW: DEVELOPING PARADIGMS AND KEY CHALLENGES 107, 144 (Ryszard Cholewinski, Richard
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' Leonard Alan Winters, supra note 1, at 480.

" Michele Klein Solomon, supra note 9.

12 Jurgen Bast, Annex on Movement of Natural Persons Supplying Services Under the Agreement, in
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* Leonard Alan Winters, supra note 1, at 489.

* Richard J. Self & B. K. Zutshi, Mode 4: Negotiating Challenges and Opportunities, in MOVING
PEOPLE TO DELIVER SERVICES 27, 41 (Aaditya Mattoo & Antonia Carzaniga eds., 2003).

2 WTO, supra note 39, ] 65.

® Self & Zutshi, supra note 41, at 53.

“Id.

“Id.

46 WTO, supra note 39, 9 64.
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* U.S. Citizenship and Immigration Services, Understanding H-1B Requirements,
https://www.uscis.gov/eir/visa-guide/h-1b-specialty-occupation/understanding-h-1b-requirements (last
visited May 27,2016).
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L WTO, supra note 39, 9 64.

>* Sumanta Chaudhuri, Aaditya Mattoo & Richard Self, Moving People to Deliver Services: How Can
the WTO Help? WORLD BANK POLICY RESEARCH WORKING PAPER NO. 3238, at 3, Mar. 2004.

> Leonard Alan Winters, supra note 1, at 489.

> WTO, supra note 39, 9 66.

*Id.

56 Steve Charnovitz, Trade Law Norms on International Migration, in MIGRATION AND INTERNATIONAL
LEGAL NORMS 241, 251 (T. Alexander Aleinikoff & Vincent Chetail eds., 2003).

3" Chaudhuri et al., supra note 52.
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8 U.S. Internal Revenue Service, Totalization Agreements,
https://www.irs.gov/individuals/international-taxpayers/totalization-agreements (last visited May 30,
2016).

> Id.; Australian Government Department of Human Services, Countries that have International Social
Security Agreements with Australia, https://www.humanservices.gov.au/customer/enablers/countries-
have-international-social-security-agreements-australia (last visited May 30, 2016).

5 Michele Klein Solomon, supra note 9, at 111.

8! Chaudhuri et al., supra note 52.

82 Steve Charnovitz, supra note 56.
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22



Bt 2 Mg RGATSE A7 Ee s B 23 ¢ B 58 0 S s &A%
E B O 8BHEY G IBE AN A% (He3BRBRERNTR) -
RO R 2R P AT E R IR A E o A BRI
BRI R RABEHEL D MG R e pd 2 2

1B AL o

GATSH SR A # it ¥ Ak E i sEH S v Ba2 &4 F o %1 i
%iiﬁﬁw%ﬁ’%ﬁ»ﬁaﬁ%\ua%%ﬁ%%g4w R L
GATSH T2 i * o Z'E AR Z P ZRN T VP DR EMPRIEZ p AR A~ AR
BEFTREY 2 RN BRI B 2 H o Ry Do mER
v‘#%“,fGATS%EaL PEpRAFH Lw:/\ﬁ»$n Bro g% > 013 HE MDA
FHRAAALET BRF52 G % 5 3 @hept S 2 GATSE 7 e g 418 &
A AES BT (fHEEEERZ IR RG] ABR L
BAHREAE) R PRFH NI RAFA R - ¢ R
3F2IEP v FRAR P ERIHPLER LA R EREE A Y
| AR R D T A AR A R KRBT 2 JIF e

rr]
PARABET LS T R ‘j‘&a‘%f#ﬂiﬁiﬁ“ﬁﬁ FARFehp RA Z IR iTHE T

3«;%«7\;3?5 y Y ,-}e‘; FK %HLWJA,% 7 B R A ,f@;;;;np——: u%ﬂ%;kﬁ,& ,,r{ %35 EPR
sl
195+ GATS b 2R A # & 5 2 2 - SEIEPSE A AL NI 4 S R

rﬁ%ﬂi%J%iﬁﬂ%ﬁiﬁﬁﬂwﬁ%GAﬂ%ﬁiﬁ*iﬁ%l’ﬁﬁMlkiﬁ
HAEEEE 2 EH GATSZ A o F 2 BB A2 U o o 2~ &
T PRALEE S PRCATSRRZE Y » A BF L 2§
ﬁﬁﬁﬂﬁ&%iﬂi’%%i&%%ﬁié%&ﬁﬁ’%
REGZBRFILHEH 2@ 58 GATSR TS 7 g 2 547

2 H T Pl

[N
ﬁ

%#%&7 X5

EFRAE P FA B RArER 2 e gt o AGATSz i 38

> GATS MNP Annex, q 1.
™ GATS MNP Annex, 9 2.
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Mode 4, Informal Note by the Secretariat, at 5, JOB(03)/195 (Oct. 3, 2003).
% 1d. 996-7.
' WTO, supra note 39, 7 81-82.
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%7 See GATS, The United States of America - Schedule of Specific Commitments, at 5-7, GATS/SC/90
(Apr. 15, 1994); see also GATS, The Separate Customs Territory of Taiwan, Penghu, Kinmen And
Matsu - Schedule of Specific Commitments Revision, at 4, GATS/SC/136/Rev.1 (July 2, 2002).

ME G RERI R L B RA AL AREF 5 - Rl R
%g’upﬂﬂﬂm~*’v¥ B2 F BRI o L EREF T L RBREY 0 TS
RF TESB MR RIS NREIRGE B AFRF AT S GATS ™ 2 e

¥ WTO, supra note 39, 9 83.

" I1d. §98.

Mgaglg rGATS PARABEB L ERREEARNELHE A4, P Hosus  E2 28
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% Panel Report, United States—Measures Affecting the Cross-Border Supply of Gambling and Betting
Services, WT/DS285/R (circulated Nov. 10 , 2004).

%7 See e.g. Joost Pauwelyn, Rien ne Va Plus? Distinguishing domestic regulation from market access in
GATT and GATS, 4(2) WORLD TRADE REVIEW 131-170 (2005); Markus Krajewski, Article VI GATS —
Domestic Regulation, in MAX PLANCK COMMENTARIES ON WORLD TRADE LAW VOL. 6: WTO — TRADE
IN SERVICES 165, 194 (Riidiger Wolfrum, Peter-Tobias Stoll & Clemens Feindugle eds., 2008)
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" Markus Krajewski, Article VII GATS — Recognition, in MAX PLANCK COMMENTARIES ON WORLD
TRADE LAW VOL. 6: WTO — TRADE IN SERVICES 197, 200 (Riidiger Wolfrum, Peter-Tobias Stoll &
Clemens Feindugle eds., 2008).

" GATS, art. VIL:1.

12 Markus Krajewski, supra note 110, at 199.

'3 GATS, art. VII:2.

14 GATS, art. VII:3.

15 GATS, art. VII:5.
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16 Office of the United States Trade Representative, Overview of the Trans Pacific Partnership,
https://ustr.gov/tpp/overview-of-the-TPP (last visited May 22, 2016).
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"7 Julia Nielson, Labor Mobility in Regional Trade Agreements, in MOVING PEOPLE TO DELIVER
SERVICES 93, 94 (Aaditya Mattoo & Antonia Carzaniga eds., 2003).
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"8 Trans-Pacific Partnership Agreement, art. 12.4.1 [hereinafter TPP].
" TPP, art. 12.2.3.

"0 TPP, art. 10.2.4.

"' TPP, art. 12.9.

39



WoAHEZEY 108 EZEPRF -5 109 2k ® 1011 iE B e
o O R E S - Tk B % 10 %% A (Annex 10-A > 1T
MAFE 10-A) T & FPRAE | 2R #3705 FIRBFTHRAP I KRTh TR i
oo M B2 ERT > VARG e R EZL k2~ o gty 7
B &k hd F % 106 FEA L B RE H R 2RI IR ER KA
TR FERBEHORE PRI GEEFARLT LA B E A

ey o

WU TR - &0l g TPP R 12-A ST 2 F Ak 4 L #E w8 GATS
FRFLpRABEEN > U AT EI L FR2pd b5 d 3 TPP 2
TRGEM L AR LA AR TR 2 ) L AR et E
A 106 EHF LB RGE FIRZR T HON Y EE R L2 i
docheim o HFWF - ST TPP AR B2 B B GRS 2 AR
BHgan) s F % o 0t il £ F B GATS &2bfs % @2 428 5 Bt sE i
A EE SIS LR EFEY 12FF MARSEP « £ A S DR R L
FTeEF REPRITEREY 25 262 2 5 265 hEP L RT o K &
Pl £ TR R 08 2 gt TPP 2 &2 i 5825 » 10 2 H i GATS

WESEEH IR o e N F e FR- [ e TPP 1 T B %2 B

\

o SN B ERSN e F O REOT A o

*

—nx

- & TPP 2 28 R Mp 4 L48 » 52 K

TPP 4% % 124 58 K% QR 12-A 7103 BH 24 L8 » B e
K TP R FRENFRBREMANEE S 2 E R RG] ¢ LFREE
TAHNRE  PRFEE TR GETHEhLAEA LE AuE P
RIFAERT PEFAALEFESGRMTRTLY G BF7 DAY F
AR Y %&;’g»f};gv RFEDETEPZEE S BHYRTREL KE2

BRASGERALrBALTED D

122 TPP, art. 12.4.1.
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13 TPP, Annex 12-A, Brunei Darussalam’s Schedule of Commitments for Temporary Entry for
Business Persons, at 3.

7 TPP, Annex 12-A, Malaysia’s Schedule of Commitments for Temporary Entry for Business Persons,
at 8.

B8 TPP, Annex 12-A, Peru’s Schedule of Commitments for Temporary Entry for Business Persons, at 2.
9 TPP, Annex 12-A, Viet Nam’s Schedule of Commitments for Temporary Entry for Business Persons,
at 2.

140 See TPP, Annex 12-A, Canada’s Schedule of Commitments for Temporary Entry for Business
Persons.

141 See TPP, Annex 12-A, Mexico’s Schedule of Commitments for Temporary Entry for Business
Persons.
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142 See TPP, Annex 12-A, Australia’s Schedule of Commitments for Temporary Entry for Business
Persons, at 3, 5, 6; see also TPP, Annex 12-A, Singapore’s Schedule of Commitments for Temporary
Entry for Business Persons, at 1-2.
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ANNEX ON MOVEMENT OF NATURAL PERSONS

AU/CO/CR/EU/HK/IS/JP/LI/KR/MX/NZ/PA/TW oppose the use of term "work".

Article 1. [CA/EU/IS/NO/LI/JP propose: Scope] [CH/TR/PK propose: Scope and
General Provisions]

1.

This Annex applies to measures affecting natural persons who are service suppliers
of a Party, and natural persons of a Party who are employed by a service supplier
of a Party, in respect of the supply of a service], [CA/CR/EU/NO/PA/IS/TW/LI
propose; AU/JP/TR/PK/MU/PE oppose: as set out in each Party’s schedule of
specific commitments]

The Agreement shall not apply to measures affecting natural persons seeking
access to the employment market of a Party, nor shall it apply to measures
regarding citizenship, residence or employment on a permanent basis

[AU/CA/CH/CL/CO/CR/HK/LI/JP/KR/TR/MX/NZ/PA propose; EU/PE/NO oppose;

IS considering: 3. In accordance with Parts III and IV of the Agreement, Parties
may negotiate specific commitments applying to the movement of all categories of
natural persons supplying services under the Agreement. Natural persons covered
by a specific commitment shall be allowed to supply the service in accordance with
the terms of that commitment].

CA/NO/US: to be read/decided upon/ with Article 4.1

4.

The Agreement shall not prevent a Party from applying measures to regulate the
entry of natural persons into, or their temporary stay in, its territory, including those
measures necessary to protect the integrity of, and to ensure the orderly movement
of natural persons across, its borders, provided that such measures are not applied
in such a manner as to nullify or impair the benefits accruing to any Party under
[PE propose: this Annex and] the terms of a specific commitment'.

1 The sole fact of requiring a visa for natural persons of certain Parties and not for those of others shall not

1
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[TR propose; PK considering: Article 2. General Obligations

AU/EU/CA/CL/CO/CR/KR/LI/MX/NO/NZ/TW/US/IL: Do we need this para at
all?

The Parties have agreed to [HK/IS/JP oppose: the principles and procedures]
[HK/IS/JP/NO propose: this Annex] to ensure that all measures affecting the entry and
temporary stay (of natural persons) [AU/CR/HK/IL/IS/KR/LI/JP/MX/TW oppose: and
work] [HK oppose: of service providers] [HK/IS/NO propose: for the purpose of
supplying services] [CA/IS oppose: are administered in a reasonable, objective and
impartial manner] and [AU oppose: that such measures] are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination [AU/CA
propose: between Parties where like conditions prevail] or a disguised restriction on
trade in services] [IS/NO propose: as to nullify or impair the benefits accruing to any
Party under the terms of a specific commitment]

Alternative

Article 2. General Obligations

Each Party shall ensure that all measures affecting entry and temporary stay of natural
persons for the purpose of supplying services are administered in a reasonable,
objective and impartial manner.

[[EU oppose: AU/CA/CH/CL/CO/CR/HK/JP/KR/MX/NZ/PA/PE/PK/TR/TW/US
propose: NO/IL/IS/LI considering: Article 3. Transparency]

1. Each Party shall make publicly available information on the requirements and
procedures for entry and temporary stay including relevant forms and documents,
and explanatory materials that will enable interested persons of the other Parties to
become acquainted with applicable requirements and procedures

2. The information referred to in paragraph 1 shall include, [CH/TR/PK oppose:
where applicable], the following information:

(a) categories of visa, permits or any similar type of authorization regarding
entry and temporary stay

be regarded as nullifying or impairing benefits under a specific commitment.
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(b) documentation required and conditions to be met,

(c) method of filing an application and options on where to file, such as
consular offices or online (70 be confirmed intersessionally by Parties)

(d) application fees and indicative processing time

(e) the maximum period of stay under each type of authorization described in
subparagraph (a)

€3} conditions for any available extensions or renewal
(2) [NZ oppose: rules regarding accompanying dependents],
(h) available review and/or appeal procedures.

(1) details of relevant contact points established in accordance with Article 7
(To be revisited after the finalization of Article 7),

(j) relevant immigration laws of general application.]

The group will look whether to have "where applicable" in the chapeau or "any
available" in individual indents where required

[AU/CL/CO/CR/MX/PA/PE/TW/IL/KR/NZ/JP/HK/NO/CA/EU/IS propose,
CH/TR/PK oppose: The sole fact that a Party grants entry and temporary stay to a
natural person of another Party shall not be construed to exempt that person from meeting
any applicable licensing or other requirements, including any mandatory codes of conduct,
to practice a profession [TR/PK/MX propose: according to the specific laws and
regulations in force in the territory of that Party.] [TR/PK oppose: or otherwise engage in
business activities].]

This Article will be moved to a different part of the Annex and de-linked from
transparency.
EU propose: This Article will be the last paragraph of Article 5.

[CO/AU/NO/TW/IS/JP/EU propose: KR/PE/MX/CH/TR/PK/IL/CA considering:
Article 4: Scheduling of Entry and Temporary Stay of Natural Persons

In scheduling commitments pursuant to Articles I-3 (Market Access) and -4 (National
Treatment) of the Agreement, each Party shall set out in its schedule the commitments it
undertakes for the entry and temporary stay in its territory of [EU propose: the categories
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of the] natural persons of another Party. These schedules shall specify [CA oppose: the
terms, limitations and conditions governing those commitments] [for each category [EU
oppose: of service supplier]], [CA oppose: including] the period of stay and [JP oppose:
EU considering: any possibility for multiple entry or]| extension of stay, any numerical
[CA propose: limitations such as] quotas and any requirements of an economic needs
test.]

[EU propose: The conditions and limitations related to the categories and period of stay
referred to in paragraph 1 shall be scheduled in Part I}

[CH propose: Negotiating Note: This article is not seen as a substitute for Article 3 of
GATS Annex.|

[CO/NO/CL/EU propose: JP/CA/PK/IS considering; CH oppose: Article 5. Specific
commitments

[CL/CO/EU/KR/NO/MX/AU/MU propose; JP/TW/CA/IS/PK considering:

1. The schedule of each Party shall include commitments pursuant to Article 1-3
(Market Access) and Article [-4 (National Treatment) subject to any terms,
conditions, limitations and qualifications set out therein, with respect to the supply
of service as defined in article I-1.2(d) (Mode 4) at least with respect to [intra-
corporate  transferees,  business  visitors and:  contractual  service
suppliers/independent professionals.]?

2. For every sector committed at least for the supply of a service as described in
Article I-1:2 (¢) (Mode 3), subject to any terms, limitations, conditions and
qualifications that the Party sets out in its Schedule, each Party allows entry and
temporary stay of [intra-corporate transferees'] [JP oppose: Parties shall [MU
considering: endeavor to] allow entry and temporary stay of intra-corporate
transferees for at least one year.

[JP propose: Parties shall not maintain or adopt Economic Needs Tests for [intra-
corporate transferees']]

3. [JP oppose: Subject to any terms, limitations, conditions and qualifications that the

2 Final wording subject to further discussion, including on the cross-reference to
categories in the Australian submission on the temporary entry categories
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Party sets out in its Schedule, each Party shall [MU considering: endeavor to]
allow entry and temporary stay of [Business Visitors'] for 90 days.] [[JP/CO
propose: Parties shall not maintain or adopt Economic Needs Tests for [Business
Visitors']].

4. Subject to any terms, limitations, conditions and qualifications that the Party sets
out in its Schedule, Parties shall [MU considering: endeavour to] allow the entry
and temporary stay of [contractual service suppliers [CH oppose: and] [CH
propose: /] independent professionals'] for a [CA propose: cumulative] period of
3 months in any 12 months period or for the duration of the contract, whichever is
less. [CO/CL/JP propose; EU oppose: Parties shall not maintain or adopt
economic need tests for contractual service suppliers/ independent professionals]

[EU/TW oppose: Article 6. Entry and Temporary Stay Related Requirements and
Procedures

Some Parties request coherence for the relevant paragraphs of this Article with Domestic
Regulation disciplines.

Canada proposes to use requirements related to entry and temporary stay of natural
persons instead of visas, work permits and procedures throughout the article.

[TR/CH/PK propose: 1. Parties shall [JP/CR propose: in accordance with domestic
laws and regulations] ensure transparency, efficiency, [IL/MX oppose: due and
fair process] in [visa, [JP propose: and where applicable] permits or any similar
type of authorization regarding entry and temporary stay] of natural persons
supplying services [IL oppose: and decisions ]

[TR/CH/PE/NZ/HK propose; IL oppose: 2. Fees for processing applications for entry
and temporary stay [CH/TR propose: and work] for the service providers shall be
reasonable and [CH propose: shall not exceed] [CH oppose: determined with
regard to] the administrative costs involved.]

[AU/CL/CA/JP/CO/MX/CR/PAMU propose; PE considering; IL oppose: 2. Each
Party shall ensure that fees charged by competent authorities for the processing of
applications for entry and temporary stay [CR/PA oppose: are reasonable and,]
[TR oppose: do not unduly impair or delay trade in services under this
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Agreement.] [TR/MU/PK propose: do not in itself restrict the supply of the
service]]

[TR/CL/CH propose; IL oppose: 3. Complete Applications [JP propose: for visa and
where applicable work permit] CA/CR propose: for the grant of entry and
temporary stay] shall be processed [AU/CL oppose: promptly and expeditiously]
[AU/CL/CR/PA/CO/CA/KR propose: as expeditiously as possible] [CR
propose: in accordance with existing laws and regulations]. [TR/PK propose: The
competent authorities of each Party shall notify the applicant for entry, temporary
stay or work permit of the outcome of its application promptly after a decision has
been taken. The notification shall include, if applicable, the period of stay and any
other terms and conditions. |

[TR/CO/PE/MX propose, CR/AU/PA/CA/IL oppose: The period for processing
applications may not exceed 30 days [JP propose:, except in cases where there are
reasonable grounds].] [CH oppose: In any case, [AU/CL/PE/PA propose: Each
Party shall ensure that] processing times [AU/CL/PA oppose: shall]
[AU/CL/PE/PA propose: do] not constitute unnecessary barriers to trade in
services.]]

[CH/TR  propose, AU/CA/CL/IL/IS/MX/NO/TW/PA/CR oppose: The
authorities of each Party competent for granting visas shall finalize within ten
calendar days the procedure related to visa applications submitted by natural
persons of other Parties covered by its schedule of specific commitments. ]

[TR/JP/CH/PK propose: 4. Upon the applicant’s request, the competent authorities of the
Party concerned shall, without undue delay and to the extent possible, provide
information concerning the status of the applicant’s application.]

[AU/CA/IS/NO/PA/CR/CO/NZ/MX/HK/CL/PE propose: 4. At the request of an
applicant, the competent authorities of the Party shall endeavor to respond [CR
propose: without undue delay] [CR oppose: promptly] to any reasonable request
about the status of an application.]

[TR/ PK/CO/HK/MX/CL propose; CR/PE considering; CA oppose: 5. In case of an
incomplete application, the applicant shall be informed
[IL/CR/PK/CO/HK/MX/CL  oppose: promptly] [IL/CR/PK/CO/HK/CL
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propose: without undue delay] of the information required to complete the
application and shall be provided with the opportunity to correct any deficiencies
within a reasonable period of time.]

[IS/JP/NO propose: If the competent authorities of a Party require additional
information from the applicant in order to process the application, they shall,
without undue delay, endeavor to notify the applicant.]

[CA/JP/KR/MX/CO/CR propose: 6. When the application is denied, the applicant shall
be informed of the denial.]

[AU/CL/TR/CH/HK/PK/PE propose: 6. When the application is refused, the applicant
shall be informed of the refusal and be provided information on
[TR/CH/HK/PK/PE propose: available review procedures] [TR/CH/HK/PK/PE
oppose: how they may seek review of the decision. ||

Proponents of paragraph 1 will consider whether the insertion of available review
procedures or language to the same affect would allow them to accept the 2nd
paragraph.

[TR propose; CA/CL/EU/HK/NO/IL/IS/PE/TW oppose: 7.When issuing visas [TR
propose: and work permits or any similar type of document granting authorization]
to service providers, Parties shall, to the extent possible, ensure that the period of
validity is consistent with the planned duration of the contract or project for which
services are provided; in cases where this is not possible initial period of stay shall
be extended [TR propose: provided the conditions on which it is based remains in
effect [KR propose:, subject to relevant domestic regulation of the Party]. Multiple
entry visas should be issued [JP oppose: where justified by the nature of the
services or the length of the contract or project.] [JP propose: as long as the
requirements set by each Party are met.] |

[AU propose; PE considering: 7. Parties recognize the importance of multiple entry visas
in facilitating entry and Parties will endeavor to issue multiple entry visas, where
appropriate.]

[TR propose; CL considering: 8. Where possible, applications should be accepted and
processed in electronic format.]
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[AU/CA propose; TR oppose: 9. A Party may, on a non-discriminatory basis, and in
accordance with existing laws and regulations, refuse to issue [CA propose: a
work permit, authorization or other immigration document] [AU propose: an
immigration formality] to a business person where the [CA propose: temporary]
entry of that person might adversely affect:

(a) The settlement of any labor dispute that is in progress at the place or
intended place of employment; or
(b) The employment of any person who is involved in such dispute.]

[AU propose: When a Party refuses pursuant to the above paragraph to issue an
immigration formality, it shall inform the applicant accordingly.]]

[TR/JP propose: Article 7. Contact Points

1. [CO/CR/CA/TW/KR propose: Each Party shall establish and maintain a contact
point and notify the other Parties the contact details in order to facilitate
communication, information flow and respond to inquiries from the other parties
regarding measures that pertain to the entry, temporary stay of natural persons in
its territory.]

‘IS/N O/NZ/EU: is this par needed given the general obligation?

2. [CH/TR propose; CA/CL/EU/KR/MX/NZ/PA/IL/PE/CO/CR oppose; PK
considering: Each Party shall [CH oppose: to the extent possible], also establish
contact points, which could be the same as the contact point mentioned in
paragraph 1, to allow natural person service suppliers to report and seek
clarifications, if any, on instances where they have encountered special difficulties
in the process of seeking entry and temporary stay in another Party].

Alternative to paragraphs 1 and 2. [AU/CH/TR propose: Each Party shall establish or
maintain a contact point to respond to inquiries from interested persons regarding [[all]
measures] that pertain to the entry and temporary stay covered by this Annex.

3. [TR/CA propose: Each Party shall notify the other Parties of the contact details,
including amendments, of its contact points.]
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Annex! on Professional Services

[as at 8 October 2015]

Part I — Commitments on Professional Services

1. Scope [and Definition]

(a) This Annex applies to measures by parties affecting trade in professional services.
For the purposes of this Annex, “professional services” means the following
services [AU propose: as defined] in each Party’s Schedule:

(i) [MX oppose: legal services] [AU/JP propose:, including for [CH oppose:
domestic law (host country law),] foreign law and international law] /CPC861/;

(i) accounting, auditing and bookkeeping services /[CPC 862/,

(i) taxation services /[CPC863];

(iv) architectural services /[CPC8671];

(v) engineering services [CPC8672];

(vi) integrated engineering services [CPC8673];

(vil) urban planning and landscape architecture services [CPC8674];

(viii)) [CH/CO/NO  propose: engineering related scientific and consulting
services [CPC8675];

(ix) technical testing and analysis services /[CPC8676];]
(x) [AU/CO/NO propose; US/MX/JP oppose: veterinary services [CPC932]]; and

(xi) [AU/CO/NZ/NO propose; KR/MX/TW/CH/JP oppose: private education
services [CPC921-4*% CPC929 **]]

(xi1) [CH propose: construction related engineering services [CPC51**]]

AU: Given concerns raised with an "all or nothing” approach, Article 1(b) was deleted and
parties will consider what, if any, flexibility is required for each Article in Part I.

New text for this box to be developed to reflect discussions on flexibilities.

[AU propose; CH/EU/KR oppose: 2. Securing existing market access

In sectors where commitments are undertaken in accordance with Article I-3 (Market Access),
any terms, limitations and conditions on market access affecting trade in professional services

1 AU: For purposes of this text, we refer to "Annex". As the architecture of the TiSA text takes shape, it is
possible that it could be a "Chapter" or "Section".
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shall be limited to measures that a Party maintains on the date this Agreement takes effect, or
the continuation or prompt renewal of any such measures.]

[AU propose; MX considering: 3.  Cross-border supply of Professional Services

[IL/JJP/KR oppose: Notwithstanding Paragraph 2, each Party shall undertake
commitments without limitations to permit the cross-border supply of professional
services as described in Art I-1:2(a and (b)).]

[CH/LI/KR propose; AU oppose: Subject to a Party’s schedule of specific commitments,
a Party shall not adopt or maintain market access or national treatment limitations on the
cross-border supply of professional services as described in Art I-1:2(a).]]

[AU/CO propose: 4. Local presence

(a) No Party may require a service supplier of any other Party to establish or maintain a
representative office or any form of commercial presence, or to be resident
[KR oppose: or domiciled] in its territory as a condition for [KR propose: the cross-
border supply of] [AU/CO propose: trade in] professional services [AU/CO propose: as
described in Article I-1:2 (a), (b) and (d) (Mode 1, 2 and 4)].

(b) Subparagraph (a) shall be subject to conditions and qualifications scheduled in
accordance with Article [I—2 paragraphs 2 and 3.]

AU: Article 4 will need to be reviewed subject to the development of localization provisions
applicable to all services.

[AU/CO/IS/NO/US propose; IL considering: 5. Foreign Capital Limitations

No Party may, with respect to entities supplying professional services through a
commercial presence limit the participation of foreign capital in terms of maximum
percentage limit on foreign shareholding or the total value of individual or aggregate
foreign investment [US propose:?].]

[IS/NO/US propose: 6. Foreign Partnership or Management Participation Limitations

No Party may, with respect to entities supplying professional services through a
commercial presence restrict the nationality of partners or of senior managerial or other
essential personnel’ ]

2 [US propose: Nothing in this paragraph shall be construed to prevent a Party taking non-discriminatory
measures that limit participation in the capital of firms supplying professional services to natural persons
licensed to supply such services]

3 [US propose: Nothing in this paragraph shall be construed to prevent a Party taking non-discriminatory
measures that limit participation in the partnership or management of firms supplying professional services
to natural persons licensed to supply such services]
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[AU/CO/IL/IS/NO/US propose; HK considering: 7. Joint venture requirements

No Party may require a joint venture [CH/KR oppose: or joint operation [AU propose:*]] as
a condition for the supply of a professional service [US propose:°].]

[AU/CH/CO propose; NO/US considering: 8.  Economic Needs Tests

No Party may adopt or maintain discriminatory economic needs tests, including labor market
tests, as a requirement for the supply of a professional service® [CH propose; AU/CO
oppose: for categories described in a party’s schedule of specific commitments].]

[AU/CO/EU/MX/NO propose; PE considering: 9.  Business names

Subject to its laws and regulations, each Party shall permit professional service
suppliers of any other Party to use the business names under which they ordinarily trade
in the territory of the other Party [PE oppose: [and] [JP propose: or] otherwise ensure
that the use of business names is not unduly restricted].]

[AU propose; JP oppose: 10.  Lawyers Fly-in, Fly-out’

(a) Where commitments are undertaken for the supply of legal services as described in
Article I-1:2(a) (Mode I) for foreign law, a Party shall allow entry and temporary
stay on a fly-in, fly-out basis Without requiring the service supplier to establish or
maintain a representative office or any form of commercial presence, or to be
resident or domiciled in its territory, or to gain admission or otherwise qualify as a
local practitioner, or to register in the Party.

(b) Where commitments are undertaken for the supply of legal services as described in
Article I-1:2(a) (Mode 1) for international law, a Party shall allow entry and
temporary stay on a fly-in, fly-out basis without requiring the service supplier to establish
or maintain a representative office or any form of commercial presence, or to be resident
or domiciled in its territory, or to gain admission or otherwise qualify as a local
practitioner, or to register in the Party.

4 [AU propose; CO considering: Joint operation refers to a foreign service supplier providing a service with
or through a local entity.]

5 [US propose: Nothing in this paragraph shall be construed to prevent authorities of a Party from requiring
supervision by a professional licensed by those authorities as a condition on the supply of a service by a
professional licensed only by the authorities of another Party, where it permits such persons to supply services.]

6 [AU propose: Nothing in this paragraph shall be construed to prevent a Party applying economic needs
tests in a manner which accords national treatment to professional services and service suppliers of any other
Party within the meaning of Article 1:4.]

7 [AU propose: Fly-in, fly-out or temporary practice refers to an approach, either through explicit regulation
or otherwise, that allows foreign lawyers to enter and provide legal services on foreign law and/or
international law on a temporary basis without any registration in the Party.]
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(c) The period of stay shall not exceed 90 days in any 12 month period.]
Part II — Trade in Professional Services

11. Encouraging Recognition

(a) Each Party shall consult with relevant bodies in its territory (“its relevant
bodies”) to seek to identify professional services sectors or sub-sectors where
two or more Parties are mutually interested in establishing dialogue on issues
related to recognition of professional qualification, licensing and/or registration.

(b) Each Party shall encourage its relevant bodies to establish dialogues with the relevant
bodies of other Parties, with a view to recognizing professional equalizations, and
facilitating licensing and/or registration procedures.

(c) Each Party shall encourage its relevant bodies to take into account existing agreements
relating to  professional services in the development of agreements
on recognition of professional equalizations, licensing and registration.

(d) Each Party may encourage its relevant bodies, where feasible, to consider taking steps to
implement a temporary or limited licensing regime, such as project specific licensing or
registration, based on the foreign supplier’s home license or recognized professional body
membership (without the need for further examination). Such a temporary or limited
licensing regime should not operate to prevent a foreign supplier from gaining a local
license subsequent to satisfying the necessary local licensing requirements.

12. Working Party on Professional Services

(a) The Parties shall endeavor to facilitate trade in professional services, including through
the  establishment of a  Working Party on  Professional  Services,
comprising representatives of each Party.

(b) Each Party of the Working Party shall liaise as appropriate to support its relevant
professional bodies and regulators in pursuing recognition pursuant to Article I-6
(Recognition) and paragraph 9 (Encouraging Recognition). Such support could include,
but is not limited to, providing relevant points of contact, facilitating meetings, and
providing information regarding the regulation of professional services within each
Party’s respective territory.

(c¢) The Working Party shall meet annually, or as agreed by the Parties, to discuss progress
towards the objectives in Article I-6 Recognition and paragraph 9. For
a meeting to be held, at least two Parties must participate. It is not necessary for
representatives of all Parties to participate in order to hold a meeting of the
Working Party.

(d) Decisions of the Working Party shall have effect only in relation to those Parties
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that participated in the meeting at which the decision was taken, unless:

1. otherwise agreed by all Parties; or

ii.  a Party that did not participate in the meeting requests to be covered by the decision
and all Parties originally covered by the decision agree.

CR is still consulting on paragraph 11 and paragraph 12.
[PK to indicate its position on paragraph 11 and 12 with respect to the scope.]

Paragraph 12 will need to be considered in relation to horizontal discussions on
institutional arrangements.

TR proposes to work on a language for designation of inquiry points in each TiSA Party
that will provide information on request of service suppliers of other Parties on areas
including, licensing and qualification requirements, the competent authority regarding
standards, procedures to obtain or renew any license or qualification requirements in
professional services.
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