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Abstract

Due to the consciousness raising of environmental protection recently, WTO
members legislate for regulations which aim at protecting human, animals and plants'
lives and health. However, it may result in trade barriers and be inconsistent with TBT
Agreement. Article 2.2 of TBT Agreement regulates that WTO members shall comply
with the necessity concept when legislating technical regulations, inter alia: Members
shall ensure that technical regulations are not prepared, adopted or applied with a
view to or with the effect of creating unnecessary obstacles to international trade and
technical regulations shall not be more trade-restrictive than necessary to fulfil a
legitimate objective. However, TBT Agreement does not regulate how to judge
necessity test.

Among WTO agreements, article XX(b) of GATT 1994 and article 2.2 of TBT
Agreement have similar words and contents, but WTO agreements do not define the
necessity test and do not regulate whether these two provisions can be interpreted in
the same way. WTO dispute settlement body had ruled the necessity test in article
XX(b) of GATT 1994 several times. This thesis chronicled the jurisdiction in order to
clarify how WTO dispute settlement body interpreted the necessity test of these two
provisions. This thesis also brought up the proper interpretation of necessity test in
article 2.2 of TBT Agreement to comprehend how much the policy space left to WTO
members.

Keywords: WTO, TBT Agreement, GATT 1994, Necessity Test
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2 1d. 173.

2% Panel Report, United States —Section 337 of the Tariff Act of 1930, L/6439 (Nov. 7, 1989).
1d. 15.26.

Panel Report, Thailand —Cigarettes, { 74.

% 1d. 179.
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$-o 5 FREm A% 1P

1972 & % R B 205 Ff 3 8 4 2 (Marine Mammal Protection Act » 14
i 4 MMPA®) # 2 4 (purse seine net) = K # 4 & T X3 85 i 450
GEFIER A T g R REERH AR d A EAS X T EH B IRE 4
FTRREOERERFTE > BNART ST EBBFRF G G RIS RS
e R RE AR E 0 FP ) FRE v 2w A EEP TR T BRER
(Dolphin Safe Label®) j» 4 p i > - i d A 50 F %% 0 B4 74

LB AP0 X ARG AGERB R BAEEA R PR A E S B P

33,
1990 # - £ Wiz MMPA™ £ kb b B 4; § 0P H 20 B3 s g0 3 R

2T 1d. 1 80.

2 4. q81.

# panel Report, United States — Restrictions on imports of tuna, BISD 39S/155 (Sept. 3 1991).
%0 8p.L. 92-522, 86 Stat. 1027 (1972), as amended, notably by P.L. 100-711, 102 Stat. 4755 (1988) and

most recently by P.L. 101-627 at 104 Stat. 4467 (1990); codified in part at 16 U.S.C. 1361ff.
31 Panel Report, US —Tuna, 2.3.

%2 The Dolphin Protection Consumer Information Act (DPCIA), Section 901, Public Law 101-627, 104

Stat. 4465-67, enacted 28 November 1990, codified in part at 16 U.S.C. 1685.
%% Panel Report, US —Tuna, 72.12.
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GATT 1994 z_ . #_o

% 1d. 13.44.

% 1d. 15.42.

¥ U GFEIRBEIDPTR LT B Lﬁf T2 d kAR B4 & (maximum cooperative
arrangements ) > i 53 e Hp B R A v B R H ik o

%" Panel Report, US —Tuna, 5.28.

% Panel Report, United States — Restrictions on imports of tuna, BISD 29/R (June 16 1994).
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FRAZFEADNFEE AL R > AR RS e ERPAL % &
LA F A 4 B R R S SRR 2 2kd > d 3 GATT 1994 % 20 i % b
HI AR R o sl R iES g A2 HIE 0 RE BREGRERE A FG
GATT 1994 2. R Rl p cho Zd-% b5 - ML T HAZRRLL 2 bi
B2 gciom a3 WA 3 GATT R L #r4l37enk & 5% Bl 4 4~ 4137 GATT 1994
1P hE T b D AR D R L - BT RS S btk W
?%ﬁﬁ%ﬁ’ﬂﬁﬁ%‘&%ﬁﬂm TR RPN RSS2 4

B AF veen B GATT 1994 2 p cn#-E A & 5% - & b el 0 ) 2 s 3 B

BMELLH S &F R f 5 | AL CATT & R~ § 74 7 (adopted ) » %
Bl gk 17 AARER S o g F 7 % A GATT P &8 WTO prilp » £ 34 248 4 44
WATRAZE SR TAG R T L FRA TS L rE 2 2 B ET P
R w2 RENFE o LR TR R LA AW

S e ARE N I S N ERES 8 AR TR IE AP sl A pEE A

% 1d. 15.34.

0 Id. 15.35.

! panel Report, United States —Section 337 of the Tariff Act of 1930, 1 5.26, L/6439 (Nov. 7, 1989).
2 panel Report, Tuna I, 1 5.38.

# 1d. 5.39.
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FRZELFARRETAIZZF7F5APEEM 2 SRS T F Wi
o FR AR 1977 & g % (Clean Air Act> 12 ™ f§ # CAA) » 3+ 1990
E T o G F RN S CAARIEE WIRIEF & CAA M g
FERET Tz a2 R - L2 BT ERE, (T H
FA AR ) o 1995 E A e LRPBTH A FAPELE BTN

(reformulated gasoline ) & » p| % B>t @ 2,7 % (conventional gasoline) - & %
FRBFFHTRAPMfrRPRDFHEET P 2ARE > HIn L d SRR AL
ENREP AN TR iy U7 538 F MR 2 1990 & £ FT 0 Tkt
TEAFETAR R TEANZIFTE AP R FR TS BN AE S L PR

v

WEEREMEEEST T GATT1994 ¥ 1iF2 5 305> g2 F 5 e

FRE K] G ERTH AR (Gasoline Rule) srag ¥R +F T i v 7 i3
o mo¥YT R L GATT 1994 % 20 i % b 2§ iv > o 2w = I R
2. LB - ZERBRKPAETGRLIFEAE Rr A EF L A RE D H S

& FRAR e EOT FRPHRILZTEF LEMIBERGE B4 7%+ & GATT 1994

PG 4 N R F R A TR R L1 R 2 g o £ R

* Ppanel Report, United States —Standards for Reformulated and Conventional Gasoline, WT/DS2/R
(adopted May 20, 1996).
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A% amrnslr T2 1930 B Az ¥ 337 154 % (US—Section 337) 5 2 /]
AR R EFRLERE LY FERIE B B 5 GATT 1994 i5 = ¥ 7 5 'Ll ]

2R /fgi#iﬂl%;i’,z ,,E;,;/g_g.]vi‘wo
¥ mEh Ry

= B FC R 1996 # 5f # ch% 96-1133 HLiz R ¢ 0 v T (ashestos ) ¥+ 4 &8
FaAdEEpT A F)iEi 2 FHERS G e A Rl
ﬁlxﬁ%\@ﬂr\Jﬁéﬁﬁifé’H%éié¥l?ﬁ?ﬁ1%%“°ﬁ
WERERTR PP H AR R b a R ZRIAL A
B PP £ A R T 2 R B e £ TR B

hE H¥% ) iE GATT1994 % 3 i ~ % 1152 % 2315 % a3t -

E R i]‘x B % "% % (Thailand —Cigarettes )-]- % $% /412 2 ¥7 GATT
1994 % 20 i % b A2 T e & %0 s = 442003 Rurd R B AR B RER
23R EF G A Be s GATT 1994 L& &3 & GATT 1994 i © 425 f i< 2

#w0 e sl £ R 1930 B it ¥ 337 i 4% (US —Section 337) 2 /| df

“1d. 16.21.

“1d. 16.24.

*" Panel Report, European Communities — Measures Affecting Asbestos and Products Containing
Asbestos, WT/DS135/R (adopted Apr. 5, 2001).

8 Decree No. 96-1133 banning asbestos, art. 1: “I. — For the purpose of protecting workers, ... the
manufacture, processing, sale, import, placing on the domestic market and transfer under any title
whatsoever of all varieties of asbestos fibres shall be prohibited, regardless of whether these substances
have been incorporated into materials, products or devices. Il. — For the purpose of protecting
consumers, ...the manufacture, import, domestic marketing, exportation, possession for sale, offer, sale
and transfer under any title whatsoever of all varieties of asbestos fibres or product containing asbestos

fibres shall be prohibited....”

* panel Report, EC—Asbestos, 1 8.198.
0 1d. 18.199.
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(International Organization for Standardization) % & 7 fF2 EF‘« ( World Health

“&\

Organization) 37 2% & » ft FI BRI 5 A2 24 & * 41045 &
Blard Plenre { p 8% 2 kb 3 E P L 0 FEY HER]
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73 B LT PRRT A B s 2 L T (8 e s
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WS GATT1994 % 20 i % b Axf @ #H-h '8 M che R o a2 s A% Fav €

°L 1d. 1 8.208.

*2 1d. 1 8.210.

>3 1d. 18.211.

> 1d. 18.211-8.216.

> Appellate Body Report, European Communities — Measures Affecting Asbestos and Products

Containing Asbestos, 1 165, WT/DS135/AB/R (adopted Apr. 5, 2001)' A S MR b

B EHFLE *‘“Z«fﬁz A& i’”ﬁ RWEEES 2T 20T ] w kg2 Moo rie 4 2 K i
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% 1d. q167.
5 1d. {1 168.
%8 1d. 1 169.

% 1d. 171

% Appellate Body Report, Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef , {
5.26, WT/DS161/AB/R (adopted Jan. 10, 2001).

61 Appellate Body Report, EC —Asbestos, 1 172.

18



B Pl BIR AW R T I LT

T8 SR 2000 #3535 8 T e e RO R AR > 8 i R

EURFLFERCTRFCRAFF T AEREL AR 2 AR

ﬁ
;1

Flevrpdmpiel AN - R T i pilniaer gtz

GATT 1994 % 11.1 i%x 5 B #icE '] 2

TERRIER LRG0 T R FRBRRABIHEFERED ERA B
BEf 2 RN ARG E 0 F T IR % o Rt GATT 1994
$200EF bixL B FIp o T F 28 L2 Poathi 0 RERGRIE AN
el AR RHBNREC BRI AT AU TR
A g N s b

fan
Frgpreim s & L F AR BRI EER B T T 0 R R BRAD B

Flp T £ 4G BRSO R ARSI 0 B R RIS T %
RS B R EAC D L R S BT £ Sl S S

TRk e

/fssf;}%%@f{@,g"ﬁ BEBME T E S ERES X RS # el
2 2%, J s ¢ 2 4§ (weighing and balancing) #42%° > ¢ 5 2

% 1d. 1174
63 Appellate Body Report, Brazil — Measures Affecting Imports of Retreaded Tyres, WT/DS332/AB/R

(adopted Dec. 17, 2007).

% ¢ 4 Korea— Measures Affecting Imports of Fresh, Chilled and Frozen Beef, WT/DS161/AB/R,
WT/DS169/AB/R, European Communities —Measures Affecting Asbestos and Asbestos-Containing
Products, WT/DS135/AB/R, Dominican Republic —Measures Affecting Importation and Internal Sales of
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Gambling and Betting Services, WT/DS285/AB/R% % -
% Panel Report, Brazil — Measures Affecting Imports of Retreaded Tyres, § 7.104, WT/DS332/R (adopted
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% 1d. 17.114.
7 1d. §7.142.
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8 Appellate Body Report, Korea —Beef ,  161.

" Panel Report, China —Raw Materials, { 7.480.
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8 Appellate Body Report, European Communities— Measures Affecting Asbestos and
Asbestos-Containing Products, 1 64, WT/DS135/AB/R (adopted Apr. 5, 2001).

26



characteristics ) ~ 3%45 % £ & 5 4112 (mandatory) ¥« ¥ - 5 2 & bk & 2 pF

L — HpFHE R o
Fo8 TBTHELF 222 ARPHEFTAFT

TBT #5 €% 2.2 2 iF v o™ 0T 2 & § rg R 3 JAFILE L2 57 ~ 5 7 2
o FEUHFET L SN F SR BEE P S A2 E kS o L HE
BT 5 2 2 G E S £ p T FF R RRRIAEE K S

GEEP T AL L o h L

hpas)
3\
ot
Ar
ﬂ’ld\
aw
2|
7
3%
ED
A
o
-
o
3
(\x

d TBT 222 2 » Bore 32 Rl e dlihz iz Rz 2 it
Rz KBRS AL TN Z AR FIEARILAR LA RS
WA RATONE TBT 2% 2.2 (54— By % 7 il g Flenp 4571000 2 5 - 6
T HE o WA WP P A N2 PR TBT R 2 w3 FRP AP R e
FROREZRBASL ST ARE AN B i 2 AR SR
PlsshTiE At REFTLAREAML LR AFLREF 2R
BT > WTO ¢ B @ 77 aug & 7 4 "l o d TBT $2 % 2 % 3 ¢hp eh
Ao T AR P DRI F LR R Ao L8 HhE S GATT p 1% »

FAEMEFE ORFIEVAAA G2 FETRAS.

8 1d. 11 66-70.
B Ry WEELiE o T 163-164 > 2010 # -

27



528 TBTH ¥ 22152 4phE % 6%

-7 2R AHAR

FRLEESLEE RO RPN 18K T h b ER Y T A D 3 2009
EhTEzma g @z e % (Federal Food, Drug and Cosmetic Act » 12 F
i 4 FFDCA i % ), % 101(b) & $ M Jgerx 7% # 1 22 3 X 4 ;4 (Family Smoking
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5,9114cz§;1‘¢i125‘7fﬁ (flavoured cigarette ) » 4% % ~ § F ~ B+ ERE BR8N

AE I S HESFF IR @ et R vk R R E ERE Y
PEFLELZERY AR LR AR L S EREN LAY B RARAHF

(\x

P34
3y
3

™

CAPB LB R AR T AR EEREL  HERAET 27 G BRI

.3\
Sk
A
,\m

g Rt 2011 & A WTO 2 S af s issr 2 W= 2 7 § > & TBT 12

YH 22 GFRA 0 P RLE FR AL A A LR b

BT R E A RO RF £ WTO £ st TBT 2 2% 220 T & 2 2 34
AT 0w L ARREE R T AT S NI R

% H.R. Rep. No. 111-58, Pt. 1 (2009). House Report, the House Energy and Commerce Committee: "The
objectives of [the FSPTCA] are to provide the Secretary with the proper authority over tobacco products
in order to protect the public health and to reduce the number of individuals under 18 years of age who
use tobacco products.”

% Family Smoking Prevention and Tobacco Control Act, section 907(a)(1)(A): «...Beginning 3 months
after the date of enactment of the Family Smoking Prevention and Tobacco Control Act, a cigarette or any
of its component parts (including the tobacco, filter, or paper) shall not contain, as a constituent
(including a smoke constituent) or additive, an artificial or natural flavor (other than tobacco or menthol)
or an herb or spice, including strawberry, grape, orange, clove, cinnamon, pineapple, vanilla, coconut,
licorice, cocoa, chocolate, cherry, or coffee, that is a characterizing flavor of the tobacco product or
tobacco smoke. Nothing in this subparagraph shall be construed to limit the Secretary's authority to take
action under this section or other sections of this Act applicable to menthol or any artificial or natural

flavor, herb, or spice not specified in this subparagraph.”
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Indonesia’s first written submission, 1 75-77.
United States' first written submission, footnote 310.
% 1d. 7 267.

% Panel Report, US —Clove Cigarettes, ] 7.363.
United States' first written submission, 1 267.
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% Panel Report, US —Clove Cigarettes, ] 7.364.
% 1d. 1 6.66.
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100 panel Report, US —Clove Cigarettes, ] 7.321.
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19314, 9 7.366.

%4 1d. 17.362.

195 panel Report, EC— Asbestos, 1 8.55.

106 panel Report, US —Clove Cigarettes, 1 7.363-7.364.

97 1d. 1 7.369.

198 panel Report, European Communities — Trade Description of Sardines, § 7.120, WT/DS231/R
(adopted Oct. 23, 2002).
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199 panel Report, US —Clove Cigarettes, { 7.329.
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1 Vjienna Convention on the Law of Treaties, art. 31: « A treaty shall be interpreted in good faith in

accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the

light of its object and purpose. The context for the purpose of the interpretation of a treaty shall comprise,

in addition to the text, including its preamble and annexes: (a) any agreement relating to the treaty which

was made between all the parties in connection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the conclusion of the

treaty and accepted by the other parties as an instrument related to the treaty.... ”

112 panel Report, US —Clove Cigarettes, § 7.353.

3 1d. 7.357.

14 1d. 17.358.
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Betting Services, 1 308, WT/DS285/AB/R (adopted Apr. 20, 2005); Appellate Body Report, Brazil —
Retreaded Tyres, 1 156, WT/DS332/AB/R (adopted Dec. 17, 2007).

122 panel Report, US— Clove Cigarettes,  7.370.

123 1d. 9 7.423.

124 1d. 17.379.

121d. 1 7.427.
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127 panel Report, United States —Measures Concerning the Importation, Marketing and Sale of Tuna and
Tuna Products, WT/DS381/R (adopted June 13, 2012).

128 *W&gﬁw ’L%ﬁ%_ -“r .

29 United States Code, Title 16, Section 1385 ("Dolphin Protection Consumer Information Act"); Code
of Federal Regulations, Title 50, Section 216.91 ("Dolphin-safe labeling standards™) and Section 216.92
("Dolphin-safe requirements for tuna harvested in the ETP [Eastern Tropical Pacific Ocean] by large
purse seine vessels") The ruling in Earth Island Institute v. Hogarth, 494 F.3d 757 (9th Cir. 2007).
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132 panel Report, US —Tuna Il, § 7.457.
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ORGANIZATION: LAW, PRACTICE, AND PoLICY, 488 (2003).
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173 Agreement on Technical Barriers to Trade, art. 2.1: “Members shall ensure that in respect of technical
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other country.”
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