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Abstract

The authorization of trade sanction, which secures the objectives of
the World Trade Organization (hereinafter the “WTQ”) to be achieved,
plays a very important role in WTO dispute settlement mechanism.
However, since the establishment of the WTO, the DSB authorization of
trade sanctions in some cases has revealed some problems. In some
Instances, the exercise of the trade sanctions triggers counter-measures of
the respondent member, while in others, the complaint member also
suffers for the trade sanction it imposes as authorized. In response to the
aforementioned problems, commentators as well as WTO members have
proposed some ideas of reform.

The reform proposals include replacing the WTO trade sanctions
with alternative measures. Nevertheless, after careful analyses of these
proposals for alternatives, it isfound in this thesis that the replacement of
the WTO trade sanctions cannot resolve the aforementioned problems, in
the sense that those alternatives suggested are not feasible or lack of ways
to enforce them.

In light of the fact that currently no feasible alternative can have the
function as trade sanction has in assuring the compliance of the WTO
rules, this thesis argues that it needs to be preserved. Besides, this thesis
believes that it does not cause any conflict in the current WTO legal
framework. To preserve it under the WTO framework, the abuse can be
avoided through the surveillance of the DSB. Moreover, the built-in
review mechanism, which will continue reform trade sanction measures,
can minimize their negative effects.

Key worlds. Trade Sanction, WTO Dispute Settlement, Authorization of
Sanctions.
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2 |f the Member concerned fails to bring the measure found to be inconsistent with a covered
agreement into compliance therewith or otherwise comply with the recommendations and rulings
within the reasonable period of time determined pursuant to paragraph 3 of Article 21, such Member
shall, if so requested, and no later than the expiry of the reasonable period of time, enter into
negotiations with any party having invoked the dispute settlement procedures, with a view to
developing mutually acceptable compensation. If no satisfactory compensation has been agreed
within 20 days after the date of expiry of the reasonable period of time, any party having invoked the
dispute settlement procedures may request authorization from the DSB to suspend the application to
the Member concerned of concessions or other obligations under the covered agreements.” The
Understanding on Rules and Procedures Governing the Settlement of Disputes, Article 22
hereinafter the“DSU” |, para.2.
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1 1.Compensation and the suspension of concessions or other obligations are temporary measures
available in the event that the recommendations and rulings are not implemented within a reasonable
period of time. However, neither compensation nor the suspension of concessions or other
obligations is preferred to full implementation of a recommendation to bring a measure into
conformity with the covered agreements. Compensation is voluntary and, if granted, shall be
consistent with the covered agreements.” The Understanding on Rules and Procedures Governing

the Settlement of Disputes, Article 22, para.l.
2 89 9 868-876

3 DSU Article 22.2.
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4 "If no satisfactory adjustment is effected between the contracting parties concerned within a
reasonable time, or if the difficulty is of the type described in paragraph 1 (c) of this Article, the
matter may be referred to the CONTRACTING PARTIES. The CONTRACTING PARTIES shall
promptly investigate any matter so referred to them and shall make appropriate recommendations to
the contracting parties which they consider to be concerned, or give a ruling on the matter, as
appropriate. The CONTRACTING PARTIES may consult with contracting parties, with the
Economic and Socia Council of the United Nations and with any appropriate inter-governmental
organization in cases where they consider such consultation necessary. |If the CONTRACTING
PARTIES consider that the circumstances are serious enough to justify such action, they may
authorize a contracting party or parties to suspend the application to any other contracting party or
parties of such concessions or other obligations under this Agreement as they determine to be
appropriate in the circumstances. If the application to any contracting party of any concession or
other obligation is in fact suspended, that contracting party shall then be free, not later than sixty
days after such action is taken, to give written notice to the Executive Secretary to the Contracting
Parties of its intention to withdraw from this Agreement and such withdrawal shall take effect upon
the sixtieth day following the day on which such notice is received by him.” The General Agreement
on Tariffs and Trade, Article 23, para.2.
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agreement prohibits such suspension.” The Understanding on Rules and Procedures Governing the
Settlement of Disputes, Article 22, para.5.
8 » B6.When the situation described in paragraph 2 occurs, the DSB, upon request, shall grant
authorization to suspend concessions or other obligations within 30 days of the expiry of the
reasonable period of time unless the DSB decides by consensus to reject the request. However, if
the Member concerned objects to the level of suspension proposed, or claims that the principles and
procedures set forth in paragraph 3 have not been followed where a complaining party has requested
authorization to suspend concessions or other obligations pursuant to paragraph 3(b) or (c), the
matter shall be referred to arbitration. Such arbitration shall be carried out by the origina pandl, if
members are available, or by an arbitrator8 appointed by the Director-Genera and shall be
completed within 60 days after the date of expiry of the reasonable period of time. Concessions or
other obligations shall not be suspended during the course of the arbitration.” The Understanding on
Rules and Procedures Governing the Settlement of Disputes, Article 22, para.6.

7



DSB DSB

DSU °
WTO
GATT
GATT GATT1947
GATT1947 GATT1947
WTO WTO
GATT
GATS TRIPS DSB
10
11 12
DSU
parallel retaliation cross-sector retaliation
cross-agreement retaliation Cross
retaliation
DSB

" 8.The suspension of concessions or other obligations shall be temporary and shall only be applied
until such time as the measure found to be inconsistent with a covered agreement has been removed,
or the Member that must implement recommendations or rulings provides a solution to the
nullification or impairment of benefits, or a mutualy satisfactory solution is reached. In
accordance with paragraph 6 of Article 21, the DSB shall continue to keep under surveillance the
implementation of adopted recommendations or rulings, including those cases where compensation
has been provided or concessions or other obligations have been suspended but the recommendations
to bring a measure into conformity with the covered agreements have not been implemented.” The

Understanding on Rules and Procedures Governing the Settlement of Disputes, Article 22, para.8.
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B (d) inapplying the above principles, that party shall take into account:

(i) thetradein the sector or under the agreement under which the panel or Appellate Body has found
aviolation or other nullification or impairment, and the importance of such trade to that party;

(i) the broader economic elements related to the nullification or impairment and the broader
economic conseguences of the suspension of concessions or other obligations;” The Understanding
on Rules and Procedures Governing the Settlement of Disputes, Article 22 , para.3.

147 (g if that party decides to request authorization to suspend concessions or other obligations
pursuant to subparagraphs (b) or (c), it shall state the reasons therefor in its request. At the same
time as the request is forwarded to the DSB, it also shall be forwarded to the relevant Councils and
also, in the case of a request pursuant to subparagraph (b), the relevant sectoral bodies;” The
Understanding on Rules and Procedures Governing the Settlement of Disputes, Article 22 , para.3.

(@  thegenerd principleis that the complaining party should first seek to suspend concessions
or other obligations with respect to the same sector(s) as that in which the panel or Appellate Body
has found a violation or other nullification or impairment;” The Understanding on Rules and
Procedures Governing the Settlement of Disputes, Article 22, para.3.

160 (f)  for purposes of this paragraph, "sector" means:

(i) with respect to goods, all goods,

(if) with respect to services, a principal sector as identified in the current "Services Sectoral
Classification List" which identifies such sectors;16

(iii) with respect to trade-related intellectual property rights, each of the categories of intellectual
property rights covered in Section 1, or Section 2, or Section 3, or Section 4, or Section 5, or
Section 6, or Section 7 of Part |1, or the obligations under Part 111, or Part IV of the Agreement
on TRIPS;” The Understanding on Rules and Procedures Governing the Settlement of Disputes,
Article 22, para.3.
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2 () if that party considers that it is not practicable or effective to suspend concessions or other
obligations with respect to other sectors under the same agreement, and that the circumstances are
serious enough, it may seek to suspend concessions or other obligations under another covered
agreement;” The Understanding on Rules and Procedures Governing the Settlement of Disputes,
Article 22, para.3.

2 (qg) for purposes of this paragraph, "agreement" means:

(i) with respect to goods, the agreements listed in Annex 1A of the WTO Agreement, taken as a
whole aswell asthe Plurilateral Trade Agreementsin so far as the relevant parties to the dispute
are parties to these agreements;

(if)  with respect to services, the GATS;

(iii) with respect to intellectual property rights, the Agreement on TRIPS.” The Understanding on
Rules and Procedures Governing the Settlement of Disputes, Article 22, para.3.

#2  GATT1944

TRIMS

B v (c) if that party considers that it is not practicable or effective to suspend concessions or other
obligations with respect to other sectors under the same agreement, and that the circumstances are
serious enough, it may seek to suspend concessions or other obligations under another covered
agreement;” The Understanding on Rules and Procedures Governing the Settlement of Disputes,
Article 22, para.3.
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24 » 4The level of the suspension of concessions or other obligations authorized by the DSB shall be
equivalent to the level of the nullification or impairment.”” The Understanding on Rules and
Procedures Governing the Settlement of Disputes, Article 22,para.4.

* DSU Article 22.6.

% » 7 The arbitrator acting pursuant to paragraph 6 shall not examine the nature of the concessions or
other obligations to be suspended but shall determine whether the level of such suspension is
equivalent to the level of nullification or impairment. The arbitrator may also determine if the
proposed suspension of concessions or other obligations is allowed under the covered agreement.
However, if the matter referred to arbitration includes a claim that the principles and procedures set
forth in paragraph 3 have not been followed, the arbitrator shall examine that claim. In the event
the arbitrator determines that those principles and procedures have not been followed, the
complaining party shall apply them consistent with paragraph 3. The parties shall accept the
arbitrator's decision as final and the parties concerned shall not seek a second arbitration. The DSB
shall be informed promptly of the decision of the arbitrator and shall upon request, grant
authorization to suspend concessions or other obligations where the request is consistent with the
decision of the arbitrator, unless the DSB decides by consensus to reject the request.” The
Understanding on Rules and Procedures Governing the Settlement of Disputes, Article 22, para.7.

% DSU Article 22.1.
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% European Communities-Regime for the Importation, Sale and Distribution of Bananas-Recourse to
Arbitration by the European Communities under Article 22.6 of the DSU, Decision of the Arbitrators,
WTO doc. WT/DS27/ARB  April 9,1999, para.6.3, at 34; European Communities-Regime for the
Importation, Sale and Distribution of Bananas-Recourse to Arbitration by the European
Communities under Article 22.6 of the DSU, Decision of the Arbitrators, WTO doc.
WT/DS27/ARB/ECU  Mar.22,2000 , para.72, at 18.

29 » . thefirst objective of the dispute settlement mechanism is usually to secure the withdrawal of
the measures concerned if these are found to be inconsistent with the provisions of any of the
covered agreements...” The Understanding on Rules and Procedures Governing the Settlement of
Disputes, Article 3, para.7.

% DaviID PALMETER and STANIMIR A. ALEXANDROV, “Inducing compliance” in WTO dispute
settlement, in THE POLITICAL ECONOMY OF INTERNATIONAL TRADE LAW ESSAYS IN HONOR OF
RoOBERT E. HUDEC 650-666 DANIEL L. M. KENNEDY and JAMES D. SouTHWICK ed.,2002
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® STEVE CHARNOVITZ, Should the teeth be pulled ? An analysis of WTO sanctions, in THE POLITICAL
ECONOMY OF INTERNATIONAL TRADE LAW ESSAYSIN HONOR OF ROBERT E. HUDEC 621 DANIEL L.

M. KENNEDY and JAMES D. SouTHwICK ed., 2002
6
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10 The International Commision for the Conservation of Atlantic

Tunas Charnovitz,

supra note 43, at 626.
1 Charnovitz, supra note 43, at 625.

12 Trade and Development Act of 2000, Pub.L. 106-200§ 407, 114 Stat.251, 293-294. , available at
URL:

http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi ?dbname=106_cong_public_laws& docid=f:publ2
00.106
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GARY N. HoRLICK, Problems with the compliance structure of the WTO dispute resolution process,
in THE POLITICAL ECONOMY OF INTERNATIONAL TRADE LAW ESSAYS IN HONOR OF ROBERT E.
HUDEC 637-641 DANIEL L. M. KENNEDY and JAMES D. SouTHwICK ed., 2002

" At a DSB meeting held within 30 days after the date of adoption of the panel or Appellate Body

report, the Member concerned shall inform the DSB of its intentions in respect of implementation of

the recommendations and rulings of the DSB.  If it isimpracticable to comply immediately with the
recommendations and rulings, the Member concerned shall have a reasonable period of time in
whichtodo so. Thereasonable period of time shall be:

(a) the period of time proposed by the Member concerned, provided that such period is approved by
the DSB; or, in the absence of such approval,

(b) a period of time mutually agreed by the parties to the dispute within 45 days after the date of
adoption of the recommendations and rulings; or, in the absence of such agreement,

(c) aperiod of time determined through binding arbitration within 90 days after the date of adoption
of the recommendations and rulings. In such arbitration, a guideline for the arbitrator should be
that the reasonable period of time to implement panel or Appellate Body recommendations should
not exceed 15 months from the date of adoption of a panel or Appellate Body report. However,
that time may be shorter or longer, depending upon the particular circumstances.” The
Understanding on Rules and Procedures Governing the Settlement of Disputes, Article 21, para.3.
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