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Abstract

This thesis focused on the interaction between the preliminary issues and Article
6.2(panel request) of Understanding on Rules and Procedures Governing The
Settlement of Disputes(DSU).

First, the author distinguished the two main requirements of panel request: identify
the specific measures at issue, and provide a brief summary of the legal basis of the

complaint sufficient to present the problem clearly.

Secondly, with the two requirements as framework, the author started to scrutinize
how preliminary issues affected recent 47 dispute settlement cases and analyze its
implication. Then, it was observed that the Dispute Settlement Panel and the
Appellate Body were broadening their review standards as to preliminary issues,
which would then lead to reduce the precision of panel request. Meanwhile, this thesis
collected relevant statistic data to show how the preliminary issues affected the
current DSU function. Then, it was observed that the preliminary issues, so far, had

strong negative effects and few positive effects on the dispute settlement system.

Moreover, the author, on the one hand, recognized the function of preliminary issues
and viewed current dispute settlement practice as good trend with some deficit; and,
on the other hand, tried to propose some useful tools to prevent the negative effect to
overcome positive effects. And eventually, proposed revision of Article 6.2 of DSU.

Key words: Article 6.2 of Understanding on Rules and Procedures Governing The
Settlement of Disputes (DSU), panel request, preliminary issues
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- and Add.1 WT/DS212/4 R
European Communities
30. 221.  United States — Section 129(C)(1) of Canada 13.07.01 23.08.01 15.07.02
WT/DS221/1 17.01.01 Canada J S / 108 WT/DS221/R N.A. 12
the Uruguay Round Agreements Act WT/DS221/4 WT/DSB/M/1 and Corr.1
L 26.09.02
31. 231. European Communities — Trade 07.06.01 29.05.02
- _ T 20.03.01 Peru W 7| WTIDS23UR | WT/DS231/A 12
Description of Sardines WT/DS231/6 and Corr.1 B/R
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32. United States — Preliminary Determinations 26.10.01
. . Canada . 05.12.01 27.09.02
with respect to certain Softwood Lumber WT/DS236/1 21.08.01 W_I(}/g?gg&z WT/DSB/M/114 | WT/DS236/R N.A. 11
from Canada
33. Argentina — Definitive Safeguard Measure Chile 140501 O%ﬁgz 18.01.02 14.02.03 A )
on Imports of Preserved Peaches WT/DS238/1 RS WT/DS238/2 WT/DSB/M/117 | WT/DS238/R o
34. United States — Definitive Safeguard 11.07.03
J WT/DS248/R 10.11.03
Measures on Imports of Certain Steel and Corr.1 WT/DS248/AB/
WT/DS249/R R
Products and Corr.1 WT/DS249/AB/
WT/DS251 R
and Corr.1 WT/DS251/AB/
WT/DS252 R
08.05.02 and Corr.1 WT/DS252/AB/
EC 03.06.02
07.03.02 EC WT/DS253 R 14
WT/DS248/1 wr/Ds2ag/i2 | WTDSBMAZS | Corrt | WT/DS253/AB/
WT/DS254 R
and Corr.1 WT/DS254/AB/
WT/DS254 R
and Corr.1 WT/DS258/AB/
WT/DS258 R
and Corr.1 WT/DS259/AB/
WT/DS259 R
and Corr.1
35. United States — Definitive Safeguard o 24.05.02
Measures on Imports of Certain Steel WT/DpSZ49/1 20.03.02 Japan WT/DSB/M/127
WT/DS249/6

Products
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. United States — Definitive Safeguard 24.05.02
. Korea S 14.06.02
Measures on Imports of Certain Steel WT/DS251/1 20.03.02 WTI/<|§£626151/7 WT/DSB/M/127
Products
. United States — Definitive Safeguard 27.05.02
. China il 24.06.02
Measures on Imports of Certain Steel WT/DS252/1 26.03.02 WT/CSénzaBZ/S WT/DSB/M/128
Products
. United States — Definitive Safeguard 04.06.02
. Switzerland o 24.06.02
Measures on Imports of Certain Steel WT/DS253/1 03.04.02 V?/v_lg;ggrzlggtljs WT/DSB/M/128
Products
. United States — Definitive Safeguard
Measures on Imports of Certain Steel
04.06.02
Norway 04.04.02 Norway 24.06.02
WT/DS254/1 WT/DS254/5 WT/DSB/M/128
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: - - 19.07.02 '
40. Final Countervailing Duty Determination
with Respect to Certain Softwood Lumber Canada 03.05.02 W'Iszlglsalg§7/2 01.10.02 W‘?’?DOSZ(E)S%/R WT}I?)ggégdlfAB/ 13
WT/DS257/1 19.08.02 WT/DSB/M/133 and Corr 1 R
from Canada WT/DS257/3
41. United States — Definitive Safeguard 28.06.02
Measures on Imports of Certain Steel New Zealand 14.05.02 NeW.Ze;aIand 08.07.02
WT/DS258/1 R WT/DS258/9 WT/DSB/M/129
Products
42. United States — Definitive Safeguard
Measures on Imports of Certain Steel
Products
Brazil 21.05.02 228'2172'32 29.07.02
WT/DS259/1 WT/DS259/10 WT/DSB/M/130
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43. European Communities — Customs 19.09.03
S ) Brazil - 07.11.03 30/05/2005
Classification of Frozen Boneless Chicken WT/DS269/1 11.10.02 WTIIBISaSZZI:SQIS WT/DSB/M/157 | WT/DS269/R N.A. 20
Cuts
44. United States — Investigation of the 03.04.03
. L Canada o 07.05.03 22.03.04
International Trade Commission in Softwood WT/DS277/1 20.12.02 W‘I(':/g]ggng WT/DSB/M/149 | WT/DS277/R N.A. 12
Lumber from Canada
45, European Communities — Customs 9710.03
e L . Thailand o 21.11.03 30.05.05
Classification of Frozen Boneless Chicken WT/DS286/1 25.03.03 WWS@%%/S WT/DSB/M/158 | WT/DS286/R N.A. 19
Cuts
46. United States — Countervailing Duty Korea
Investigation on Dynamic Random Access WT/aDnSdZ%Il 30.06.03 1&2;23 23.01.04 21.02.05 A 5
Memory Semiconductors (DRAMS) from WT/DS296/1/ 18.08.03 WT/DS296/2 WT/DSB/M/163 | WT/DS296/R o
Korea Add.1
47. Dominican Republic — Measures Affecting
the Importation and Internal Sale of W';'.?B%%rg; n 08.10.03 Iggﬁltjzd?:s WT/OE?.SOB%/'CI\)jllﬁz W.IZ_?D%B%Aé R \/2\/5_'_%5282/ 12
WT/DS302/5 AB/R

Cigarettes
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10.

11.

12.

13.
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GATT Panel Report, EEC - Measure on Animal Feed Proteins, BISD 25S/49,
adopted Mar. 14, 1992.

GATT Panel Report, United States - Prohibitions on Imports of Tuna and Tuna
Products from Canada, BISD 29S/91, adopted Feb. 22, 1982.

GATT Panel Report, EEC - Restrictions on Imports of Apples from Chile, BISD
27S/98, adopted Nov. 10, 1980.

WTO Appellate Body Report, United States — Countervailing Duties on Certain
Corrosion—-Resistant Carbon Steel Flat Products from Germany (‘US — Carbon
Steel”), WT/DS213/AB/R and Corr.1, adopted Dec. 19, 2002.

WTO Panel Report, WTO Panel report, United States — Countervailing Duties on
Certain Corrosion—Resistant Carbon Steel Flat Products from Germany (‘US —
Carbon Steel’), WT/DS213/R, adopted Dec. 19, 2002.

WTO Appellate Body Report, Guatemala — Anti-Dumping Investigation
Regarding Portland Cement from Mexico (‘Guatemala - Cement I’),
WT/DS60/AB/R, adopted Nov. 25, 1998.

WTO Appellate Body Report, United States — Measures Affecting the
Cross—Border Supply of Gambling and Betting Services (‘US-Gambling’),
WT/DS285/AB/R, adopted Apr. 25, 2005.

WTO Panel Report, United States — Measures Affecting the Cross—Border Supply
of Gambling and Betting Services (‘US-Gambling’), WT/DS285/R, adopted Apr.
25, 2005.

WTO Appellate Body Report, United States — Sunset Review of Anti—-Dumping
Duties on Corrosion-Resistant Carbon Steel Flat Products from Japan
(‘US-Corrosion Resistant’), WT/DS244/AB/R, adopted Jan. 09, 2004.

WTO Panel Report, United States — Sunset Review of Anti—-Dumping Duties on
Corrosion—Resistant Carbon Steel Flat Products from Japan (‘US-Corrosion
Resistant’), WT/DS244/R, adopted Jan. 09, 2004.

WTO Appellate Body Report, United States — Subsidies on Upland Cotton
(‘US-Cotton’), WT/DS267/AB/R, adopted Mar. 21, 2005.

WTO Panel Report, United States — Subsidies on Upland Cotton (‘US-Cotton’),
WT/DS267/R, adopted Mar. 21, 2005.

WTO Appellate Body Report, Canada — Measures Relating to Exports of Wheat
and Treatment of Imported Grain (‘Canada-Imported Grain’), WT/DS276/AB/R,
adopted Sep. 27, 2004.


http://docsonline.wto.org/imrd/directdoc.asp?DDFDocuments/t/WT/DS/60ABR.DOC
http://docsonline.wto.org/imrd/directdoc.asp?DDFDocuments/t/WT/DS/60ABR.DOC
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16.

17.

18.

19.

20.

21.

22,

23.

24,

25.

26.

27.

28.

WTO Panel Report, Canada — Measures Relating to Exports of Wheat and
Treatment of Imported Grain (*Canada-Imported Grain’), WT/DS276/R, adopted
Sep. 27, 2004.

WTO Appellate Body Report, European Communities — Customs Classification of
Certain Computer Equipment (CEC-Computer Equipment’), WT/DS62/ABI/R,
adopted Jun. 22, 1998.

WTO Panel Report, European Communities — Customs Classification of Certain
Computer Equipment ("EC-Computer Equipment’), WT/DS62/R, adopted Jun. 22,
1998.

Appellate Body Report, United States — Anti-Dumping Act of 1916 (‘US — 1916
Act’), WT/DS136/AB/R, WT/DS162/AB/R, adopted Sep. 26, 2000.

WTO Panel Report, Japan — Measures Affecting Consumer Photographic Film
and Paper (‘Japan — Film’), WT/DS44/R, adopted 22 April 1998.

WTO Panel Report, Canada — Measures Affecting the Export of Civilian Aircraft
(’Canada — Aircraft’), WT/DS70/R, adopted Aug. 20, 1999.

WTO Appellate Body Report, Brazil — Export Financing Programme for Aircraft
(‘Brazil — Aircraft’), WT/DS46/AB/R, adopted Aug. 20, 1999.

WTO Appellate Body Report, India — Patent Protection for Pharmaceutical and
Agricultural Chemical Products (’India-Patent’), WT/DS50/AB/R, adopted Jan.
16, 1998.

WTO Appellate Body Report, Korea — Definitive Safeguard Measure on Imports
of Certain Dairy Products (’Korea-Dairy’), WT/DS98/AB/R, adopted Jan. 12,
2000.

WTO Panel Report, United States — Standards for Reformulated and Conventional
Gasoline ("US-Gasoline” ), WT/DS2/R, adopted May 20, 1996.

WTO Panel Report, United States — Measure Affecting Imports of Woven Wool
Shirts and Blouses from India ("US - Wool Shirts and Blouses’), WT/DS33/R,
May 23, 1997.

WTO Panel Report, Argentina — Measures Affecting Imports of Footwear, Textiles,
Apparel and other Items ("Argentina — Textiles and Apparel’), WT/DS56/R,
adopted Apr. 22, 1998.

WTO Panel Report, Indonesia — Certain Measures Affecting the Automobile
Industry  (’Indonesia-Autos’), WT/DS54/R, WT/DS55/R, WT/DS59/R,
WT/DS64/R and Corr.1, 2, 3, and 4, adopted Jul. 23, 1998.

WTO Panel Report, United States — Anti-Dumping and Countervailing Measures
on Steel Plate from India (‘US-Steel Plate”), WT/DS206/R, adopted Jul. 29, 2002.

WTO Panel Report, United States — Measures Treating Exports Restraints as
Subsidies (‘US — Export Restraints’), WT/DS194/R and Corr.2, adopted Aug. 23,
2001,


http://docsonline.wto.org/imrd/directdoc.asp?DDFDocuments/t/WT/DS/44R00.WPF
http://docsonline.wto.org/imrd/directdoc.asp?DDFDocuments/t/WT/DS/46ABR.DOC
http://docsonline.wto.org/imrd/directdoc.asp?DDFDocuments/t/WT/DS/46ABR.DOC
http://docsonline.wto.org/imrd/directdoc.asp?DDFDocuments/t/WT/DS/2R.WPF
http://docsonline.wto.org/imrd/directdoc.asp?DDFDocuments/t/WT/DS/33ABR.WPF

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

WTO Panel Report, United States — Sections 301-310 of the Trade Act of 1974
(“US — Section 301 Trade Act’), WT/DS152/R, adopted Jan. 27, 2000.

WTO Panel Report, India — Patent Protection for Pharmaceutical and
Agricultural Chemical Products (’India-Patent’), WT/DS50/R, adopted Jan. 16,
1998.

WTO Panel Report, Korea — Definitive Safeguard Measure on Imports of Certain
Dairy Products (’Korea-Dairy’), WT/DS98/R, adopted Jan. 12, 2000.

WTO Appellate Body Report, European Communities — Regime for the
Importation, Sale and Distribution of Bananas (CEC - Bananas III’),
WT/DS27/AB/R, adopted Sep. 25, 1997.

WTO Appellate Body Report, United States — Sunset Reviews of Anti-Dumping
Measures on Oil Country Tubular Goods from Argentina (‘US-Oil Tubular’),
WT/DS268/AB/R, adopted Dec. 21, 2004.

WTO (2004), Overview of the State of Play of WTO Disputes, Annual Report of
Dispute Settlement Body, WTO Doc. WT/DSB/37/Add.1.

See UNITED STATES - SUBSIDIES ON UPLAND COTTON-Notification of an
Appeal by the United States under paragraph 4 of Article 16 of the Understanding
on Rules and Procedures Governing the Settlement of Disputes , WT/DS267/17.

B B

Mitsuo Matsushita, 5 SELECTED GATT/WTO PANEL REPORTS: SUMMARIES AND
COMMENTARIES IX (Fair Trade Center, Tokyo, 1999).

Raj Bhala, The Precedent Setters: De Facto Stare Decisis In WTO Adjudication,
Florida State University Journal of Transnational Law & Policy, Fall, 1999.

Scott Little, Preliminary Objections to Panel Requests and Terms of
Reference-Panel and Appellate Body Rulings on the First Line of Defence in
WTO Dispute Settlement Proceedings, Journal of World Trade35(4), 517.

Jeff Waincymer, WTO Litigation-Procedural Aspects of Formal Dispute
Settlement, 309(Published by Cameron May Ltd, 2002).

Degra P. Steger and Susan M. Hainsworth, New Directions in International Trade
Law: WTO Dispute Settlement, Dispute Resolution in the WTO( Cameron May
Published, 1998)
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