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Abstract

International Investment law and International Human Rights Law both aim to safeguard
human rights. However, International Investment law specializes in protecting the property
rights of foreign investors, whereas International Human Rights law encompasses a wide
range of rights. Both laws include provisions for the protection of property rights, and the
principles, texts, and application of these principles are quite similar. This article takes the
Yukos v Russia case as a research stimulus to compare the norms of property rights
protection in International Investment law and International Human Rights law, and to
examine the similarities and differences between the two. By comparing principles such as
expropriation, fair and equitable treatment, access to justice, due process and prohibition of
denial of justice, and non-discrimination in International Investment Law with provisions
related to those rights in International Human Rights Law, the article found that both laws
share significant similarities in the use and application of these principles, and the
judgments of the Permanent Court of Arbitration and the European Court of Human Rights
on Yukos v Russia case supported these findings as well. Even though International
Human Rights law takes public interest into consideration, the two laws bear a striking
resemblance in safeguarding property rights. There is no substantial concern that
International Investment law excessively protects investors' property rights. Therefore, if
investors encounter disputes regarding property rights with host states, they might not only
seek remedies from investment arbitration but also explore protection through International

Human Rights law.

Keywords: International Human Rights Law, International Investment Law, expropriation,

FET, Access to Justice, Non-discrimination treatment, denial of justice, Yukos v Russia
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Yukos v Russia — % a4k Fia & A 2 ¢ slde R 3t 32T B AR AR
Yukos 2 732 7 it & ~ IS f 4 Yukos M T 2~ fcBH e B F o FA
FegEde SREFRBELEINERA S 2 0 - @R T A B ER Yukos 2 & 8L
A EF > Yukos Flgt 2 B G RE A B2 ERFERFTZ T e RN AR IRE BT KK
W PR ACTR 0 A 2R G A TN S BRI Yukos 2 7 5 ¢ fE kT

Yukos 2. B4 & 18 > {85 2 fe ey £330 05 2 B LjE o

ARGRTEY 2375 A e AT FB RN JBE P RA| - BRE
FSAREBEHAE R BRI A > S RARE 2L AR EY  F
AR T R R oRAME ST F A MARFR TR > A L

BRAFIZ L RRI A E T L P ImE e AR e Bl A @ Yukos - R

-

MARRZEIRE AT FRPRZREEFRNZFIEE > T PR B TR
» BEET Yukos Z (AR > ST A e Ay TE L e

fﬁf%}“ﬂ‘%?ﬁﬁé_’fﬁf,‘]‘ﬁ BB s X g ug_ Wlﬁ&%/;_@@u;g&?/;&*;«

4».

PAAERRZ B F > I F ?ﬁiﬁbﬁzﬁéﬁ”ﬁﬁﬁﬁw

g
TN
o

X
it
&
-
poi

g ~ & W2 BITs ~

! E.g. NAFTA, arts. 1102, 1105(1), 1110; 2012 US Model BIT, art. 5(2)(a).
2 E.g. ICESER, arts. 1, 3; ECHR, arts. 6, 13; ECHR Protocal No.1, art.1.
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FoF RARARZMAARN FR2

AR AR ARE LR pA . B RAACRE FEZREL O KRF
BARELFFRG o AMERARE LRSI HMART WA AR
BURFRAG c RPEHEA T A LRE AR 2 AL RS A T
PMAAET M2 A4 3 R LM AR~ £ 72 FRLE{I8F 4 BRI &
RAE BB AR RS SRR R § B REREFRIR R

(LA
Fo8 RARAEE2ZEY

BT A48 o B i g Ay TR 0 Flt - BEP 22 & (domestic
constitutional law ) Ap B - 27 B2 dm BE 55 3 o FiEMET 138 L BRTG AP
MizEARELHE > k& T X &F (Magna Charta Libertatum of 1215) | » & ¥ *
EFF TS BERES > AT A Lg% % (the Habeas Corpus Act of 1679) | £

M4 112 % (the Bill of Rights of 1689) | ; @ >“datdp » % B & 18 & & P 2
AT R REAE2Z 2R Tad R TEAE % (Virginia Declaration of Rights of
June 12,1776) | ~ " jB= # 3 (the American Declaration of Independence of July 4,
1776) | £ THg41;# % (the Bill of Rights adopted in 1789 and ratified in 1791) |
ERTANERAE &PEY 0 412" A 7 2 (Declaration of Human and Citizen’s
Rights of 1789) | ™ M4 A 2 Rl ¥ o ABT kel > 5 4 3F 5 R 7IIEE

Bk eyrd o el E 2 BRI B RARM Rl A R 2 R e

3 RICCARDO PISILLO MAZZESCHI, INTERNATIONAL HUMAN RIGHTS LAW THEORY AND PRACTICE 4-5 (G.
Giappichelli ed. 2021).

4 Id

S Id.



i &> T F 2468 72 (denial of justice) 18 » 4R A4 €43 > @ 2
19® % ¥ NI TFEF RN ZRLR o fads = Lapenprg 0o 220 %
R TPU—E\ZO 2w o ¥ A2 RE A4 (sectoral ) o T2
M (general ) Fff > P EAIM 2 RREBESVERI 1T 2 Tegd2 il
(Peace of Westphalia) | » M7 Z & A d > ke BREFTEEEFF
(bilateral ) 2 % i# (multilateral ) 5% » 2 Ffpk i 7 KB ~ ¥ 1~ > B
7o ptpk TR A5 2 (international humanitarian law ) | = B 405 5 B & $30 8
L E S F B 1863 4] @en T4 vz & (The Lieber Code) | » @ % — B F#
# 4 (individuals) A< pFiFi8z Ria T R 5 1864 £ T p p & 2% (Geneva
Convention) | > FHiFEHE f£475 FF F-Xr 8 £ Pz H Fm AR B P 3R
A R AR s o & Ti5 7 €3k (Hague Peace Conference) = 3% 1899 #
%o DEERRGE Ao 5] 2 9 (Convention on the Laws and Customs of War on

Land) | " PAER TG A3 REXFR REFREF 2o~ B AR T

FF B S UE TR 2 R X REFA 1907 £ > B4 lg,z;}}%}"",_,aﬁ-%-i’ ( marine

warfare) 8 o

FIOZWED o P ABsURE A A B S RERYT  ARRLHNEES
BB F e E 2 IR A A B e A ERSTHF A 1 (State

sovereignty ) 2 iF o B2 4>t T B 4 (individual) | #F® 3§ 224 2 & Fpt

¢ Id. at 5-6; Dinah L. Shelton, An Introduction to the History of International Human Rights Law, GW L.
FACULTY PUBLICATIONS & OTHER WORKS, at 8-9 (2007).

7 Id. at 6-10; Shelton, supra note 6, at 5.

8 Shelton, supra note 6, at 7-8.



WoRERE S TBA ) AR EL R R B B R aE - B
A fol ey A R EEZATHE T PR E2EA AR Ed 5 MRS
e BEPFrBATANEEAE L RZFTLY 194 2ch T2 F 328 3F
(The Atlantic Charter) | > f- B A S 2B RIS B2 507 5 Ha € 3k
(Dumbarton Oaks Conference) | ¥ » £ =tAkih » @ gtk 327 » & 122
Mg £ ® (United Nations, UN) | 2R BB B 1945 E i "# &L ¢ & (San

Francisco Conference) | ® £]= 7 UN> H z g2 - > WA iEE A F Y HiEe

B A R f e t5 R AEBIT A 2 X A B A4 UN ks~ B 4 s

BB gl k87 2LiE ¥ A58 (conventional norms ) 3E 1T 0 XK EE SRS 4P
B 4LP] (monitoring bodies and procedures) o 4 %2+ & brd %3] b 8 5

¥ it (generalized manner) » T8 & B & % (Charter of the United Nations ) |

(_u—r %fﬁ—ﬁi) fhﬂ{ﬁﬁ; F 5 0E - é;fé[‘]lﬁrJ-bti?‘: S 2 [E3 _(‘J\b""——.ﬂk;ﬁql PES

==

(general international law ) #7355 o 57 F @73t » 5 G A AR G 7 R ILOR%E

192 (judicial) fo2# 7 ;2 (quasi-judicial ) 05 B 10

AEARHEN AL FEART AL ZBHEA S - BRRIARTLELD
1950 & A4 » pHprp & > FFHT AL LF L & PO B FsEfl ) 2 %
oo ABZFEY - N R oA 1950 A KT 1970 F kP oo A g
3RF RO E AR KA S HNEE Y RS B LR g el
v PR 6 ) 2 R S EETIRR AR 2B E R 0§ AR LR
SRR WD PEEBEE_1970 & 5 BT 1990 & kv o p GEEH AL

Bo) R FARERE S > MEF AR PRE FIELA S 0 B A AL FRCHE D

L

¥ & 44 (collective rights ) 2 %k » B 884E2 A# 5 "B (solidarity) |

® MAZZESCHI, supra note 3, at 11.
10 14,



AL € & A A2 FR4E (collective rights of society or peoples ) » & % & ## (rights
to development) ~ {4 (rights to peace) ~ B F B ## (rights to a healthy
environment) ~ 4 % % #F X [ i & 0¥ 3 ## (rights to share in the exploitation of the

common heritage of mankind) ~ % /4 (rights to communication) £2 % g i & # B4 4§

(rights to humanitarian assistance ) % % > ptx AAF 5 5= R A o

REASLEAMET A RES 0 F AR KGREMEZLL > T ARE D
BORPRp AR AR NIRRT OB AARLERT A RZR DT
oo PAEHF L A BRI OKRT AR IR e R A A B2 R Y
Flgv i o FHERERS FMBEFT L g R BUEBA A2 L Bola T 0 T A

ot TSR LA B TR AR s A LR

(w

FEMEZ FET ARG PAKE ) 2 Badve kg - B EMEe i T2

1986 # 88 & B ~ € 23277 KL p i 1# (self-determination rights ) {r# B {2 %

12

o

Fon REARELPE

TRRE AR 2 AZR Y B R BRI > S B T fED B R A B
ZPRF o TP G FAEALRE AR LD ;rréﬁ,ﬁjafﬁ, PR g AN B R
A HEE KK U T AR A AT L R AT 2P
AAELEE W A RW 0 IR AT AEE TR ARG AR

A

e B RBRRTERG AN L Z AR H

""" The Evolution of Human Rights, COUNCIL OF EUR., https://www.coe.int/en/web/compass/the-evolution-of-
human-rights (last visited May 15, 2023); G.A. Res. 41/128, art.1 (Dec. 4, 1986); MAZZESCHI, supra note 3,
at 181-182.

12 1d.



ZHRFEFE P F CFFR L FRERRAL RN EMRE A LRR

ERMEEZARE 0 FIG R - B R EEM o T2 RRRP G  REEL2

([ENAA 28 i S - l&“f 754172 AP (rules of jus cogens ) “F > 75 -

(hierarchical principle ) & &3 R%2 7 o THEREE , ¥ 103157 P B - &

B "% % ehixF¢ i B] (Chierarchical principle of general international law ) » 2

kRS AR TOEADE AR S WER AT R F LR O AN ERT

i ar s B Do

A THARET  IRE A A SRS EE I B Ay M e 2
GA_TE & WEAZ AL ¢ 2E ¢ (United Nations Economic and Social Council

ECOSOC) | 32 - Ak Y » 27 F F bl B E P12 %2
& T

D R E AR A PR
AR

Al

R SRR SUEE Ry

N < . [ S - v s % 2, N
*LW%‘ﬁ%m%ﬁ%f?ﬁﬁ;%%’%ljﬁﬁimUNﬁﬁﬁ’ﬁ
PR EAME H kA His kAo g F bz d

- A s 4.
s BB AP 2k ko
T R 2

13 UN charter, art. 103.
14 ECS Res. 9, 2 UN ESCOR 400-401 (1946).

15 Theodor Meron, On a Hierarchy of International Human Rights, 80 AM. J. INT'L L. 1, 3-4 (1986)
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S UN A Sep > $50 A 2 RERdE & X “,/]E 7 Pe & W& F (Charter of the United
Nations) | 12#b > ¥ #b75 "o % <42 % (Universal Declaration of Human Right,
UDHR) | ~ "2 &5a#E4 K% 2 & (International Covenant on Civil and
Political Rights, ICCPR) | ~ Tigivit ¢ < i* 1R 2 4 (The International
Covenant on Economic, Social and Cultural Rights, ICESCR) ; (2 * # ICCPR &

ICESCR fj#£5 @ 2.4)

THARER | 5 S5 EC AP S AT E R REH A LB F 0 R AT E

56 iERgEE ERCAAMERE TR S50 PR R T AR L4
ﬁi%'ﬁiﬁiiﬁoﬁ# 13626876 (P &5 & B ¢ (General
Assembly, GA) | # ECOSOC 4 4 &I * 48 B 3T "€ ¥ GA ~ ECOSOC # 4
O E BT 2 AR AR RN RAR S k0 R R B SS HR2 p g A btk
ARG AN A Ko A d GAM L UDHREEAR L fdnd 4 2% 2 i L35

g P'“%‘Lpémijﬁl\*g ]:’\' E‘:]KT/Z‘7—'|3A7\9”2??’?&%’1}LE—;7%5
f

FTRMAHEL 2 0L RS A2 oL PHiFI €& e s d o

ICCPR £ ICESCR Pl % F 40& 4 2 AfE~ & o s ¥ g i - S 4> T as
BFGAE G B RARE S D AR TR A e R0 B K2 TR
WAl mgw e 220 T AL R § (Human Rights Committee) | ™ &
PRORZ BRI A F L 2R B AFEMAR 2B SR

FEF 298 eh FRABENE LT LR fERTITRIILT IR RT >

j»ﬁv,fﬁgfﬁﬁ]?\f%ﬂiﬁff%jﬂﬂi%@ s ﬁ“é&i&if S /;,luji_, |E'?l§_%_} z &—it#»#q_
0 BEFEFR GE AR FRTLERLA  SPIFREBLAEY

16 MILES, supra note 3, at 179-180.
7 Id.



M2 gpzr o sk N ¢ 222 #4914 B ¢ (Committee on Economic, Social and

Cultural Rights) | 41 B 4o < B A 88 W2 2w 8o

K{Tjﬁ__ljilv}’il;}ji, ARSI vm?’%lﬂvbﬁf#¥,ﬂ4fz:}%ﬁ§_g\ A TR
R RER G "4 432 % ¢ (Human Rights Council) | > ¢ T riné A 1 Lﬁ
S H AR A IR OKE “fﬁ“i” PTG B PR PP dT A JEGRAE 0 T A JERAETT &

F%‘iz" RPN 2 Wi # ™~ GA ~ ECOSOC ~ % > % ¢ (Security Council ) ~ICJ
A R RARHEICTIRT Z2H R EAEIGE ) F A B A EEDE kA

P LT AR R B RR A RS T 2 R
~ B R AL

T kR AL R A 5 AR 0 - ZEMIEE ¢ (Council of Europe) T

2 % = 5 %P (European Union, EU) T 2 i%3 o
(=) %HEE ¢

BOVILE O AR EARE R A AT Y mhoieh o RE R F 5 g A
## = X (European Convention on Human Rights, ECHR ) ;| & Tgtiit ¢ & &
(European Social Charter) | ~ T g 2 F iz=| 2 % (the European Convention
against Torture of 1987 ) | ~ T iRl "> HcxE3 e g R (the Framework Convention
for the Protection of National Minorities of 1995) | » H 73> 1999 # 2% = T g 2 &
4 B ¢ (European Commissioner for Human Rights) ; o ECHR %] & | € pF & 3| &
GRAEAEI AN E R R AT T 2 T A R Rk S 5 B - R

o T NBFGAET s A AR BT HE S SR AL B A 0o

13 Id. at 183-186.
¥ Id. at 199-207.
20 1d. at213,216.
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1814 ¥ > ECHR "€ F P I chisif » #4071 16 Bk 23 (Additional

Protocols) » #-iHp2 A EHFEEE L 22 82 FIRis4] (guarantee

\\o

mechanisms ) > b d i e iFRES P2 R L H S T Bk € F (Amending

Protocols) | - & 3] 1998 & > ‘,5'3 Al T B R AELR ¢ ( European
Commission of Human Rights ) ~ g ' 4 #;% = (European Court of Human
Rights) ~%& % f ¢ (Committee of Ministers of the Council of Europe ) § # i
ECHR 2 E A NAL - oW A L R ¢ f R 2% & f Rt ant fge F S {2 B
ARFRERARRT Y r X e T iR AL PR Aok B2 o T R P g R I
UL LER G oM RREFIRRNT > FWHNAELE EHNLL R 67 U
AT RRERBILETNAE IR 2l X 222 F 5% F ECHR 2 %
F oA 1998 & 5 TH 118Kk TE | 420 22— 37 ¥k A 2%
(European Court of Human Rights, ECtHR ) » #-R L2 e A gL f g B8 > ¥
ERARANZAPT IR ZARANAELIRT Y 37 Ao A R EREP B P
LECHR & Mpse gk ad | sriMeiBfla - s 24 > ko2 oo T4 16 3
Xd ) e S B RSB B 2Rt M ECHR 2 fA &4 * 5 4 {2 B F

Z2% 4 % L (advisory opinion )

-

V- fap g e r’+%ﬁ_ A AR g ;}'3{:7’1?5.11(}7‘«1—

B R RRARREA A - B AL S F IR IEL
75‘« EEREF G

2 4wt 0 €4 ®MAL € L B € (European committee on social right) f # % &
BrTRMP U AN SHEGR 2R S BABY LEFEF 0 %4

RIESHFLRALTELF D A dF L g ARBNSRETFHER

(=) ®E

2 Id at216-217.

11



PP E5E o2 % (Court of Justice of the European Union, CJEU ) | 2. 2
EoppE AR T A2 Bk R 8- & T B #rE L iE ) (Maastricht
Treaty) | ¢ P % %> %P & € ECHR “F kM A gl » #1522 #1172 %
a8 R WengiE @i 5 P2 (European Union Law ) #h— 4k R » s R
T g AA R RE b » ECHR o 153 1997 & 2 [rda B2 655 > ~ i2— # 5
ZARFERN{IP IR B2 P22 G ANt A gz B E > P dr
ERBBERFELER TR g ieE T LRI - 8 RTRERG BT
iigi‘ﬁ%%’ﬂﬁﬁﬁ%l%ogﬂirﬁwﬁﬂﬁiﬁﬂii(CMMmf
Fundamental Rights of the European Union, CFREU ) | /! ~ %3 £ §# Mok~

H o0 iErz #4122 ECHR < | B 24

CIEU Az iRk w2 T2 A e 45 P CIEU 2 g ¢ 2o L B2 Ix
R > Bolm 3 o - 2 W22 bg#‘ FpZ2EFEHmPET2Z AR

AP L 2. B 3E4E R % CIEU » B8 L A3 ) (preliminary ruling) » @ i A 8

i

Zlus BF P RET AP AN LSRN FRE L 75 0 47 % ECHR 4p
*

e B EIEE o B A B R R 20 PR > & Bosphorus k%P o E ik

b
T
D2
E

H
k2
T

gh <

SRREH RSP LG A EE V- ARASE RS
FRER BREE AP F LT Y L R 3 Laas
AP 5 030§ ECHR gz idn % 5 £t § 2 77 » Bl

AEPTA R R AR SRR LT EF ECHR 2 287> H 8§ »3neng g 2

P T W S
-5
‘—‘,E\V" SRS .

Jir

2 T g #¢4-5 i% % (Maastricht Treaty ) ;| T % gV BB #£ %) (Treaty on European Union) | -

B RAMERZS LIRS > EREF T 287405 Y (Lisbon Treaty) | ¢hd »c R ¥ EF &if
Gipk 2 944 « TEU 6(1).

24 MILES, supra note 3, at 219-220.

2 Id. at 221-222.
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R T2 20 ke & 4 5 "E B 7% g% (Charter of the
Organization of American States) | £ T % £ ## 2 %) ( American Convention of
Human Rights) | ; 24 & sipl5 d T2 @i e k2 ( Organization for African
Unity) | e T2 4 22 2 %8 | & § (the African Charter on Human and

Peoples’ Rights ) | ; Iy 82 2%

-‘“\

RILFEZE G G R A RS AR A b
#1 > & T L % & B 74> ¢ (The Association of Southeast Asian Nations, ASEAN) |

Wi "2 2 7 2 (ASEAN Human Rights Declaration) | % = A% {2 4 %

0

P_‘%‘]_ 26

FaEE kA AR RER S A KA FRE$] (multi-level human rights

\“P‘

mechanism ) » @ 2 FERM iR o B A Wk?%’&’““ﬁ’»@ R P
"E L RER 103 EF PR N - RREE PR HERBE B

o JEROH R PR o A R RN IR B (T 5 T2bdopt o g A RN E L
2 Bosphorus % 14 2 g i fest Kadi 2 21747 % A B35 & B L 5 &

FEEFE PELZREMALSY v TR EARETF 103 E2 HEL
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& & 4 ¢ (fundamental human rights ) & 2 & 4 » & % 2 & B R Bl = o
R 5 P A AENE R PREeE aBiRET B2 2 At ¥
ICCPR*¢ # 2 T 4 4 (humanright) ; ~ Tp d (freedoms) ;| ~ TH* 2
(fundamental human rights) ;| ~ " X & p 4 (fundamental freedoms) | ~ ™2 % & 7§
Len D A4 A A pd (humanrights and fundamental freedoms) | % % 3 » @t i
§ ¥ 3 3% (interchangeably) *' o @ & T 2 R¥f¢t M 42 € # % (The Restatement
(Third) of the Foreign Relations Law of the United States) | % 702(g)iE#% 3| " & 4§
TRREEF REARROA L T hEF REYREL 2R 0 H o F3F0HR
B TREOTRIRNARE ) 3 2R 0 FRBART S AR AT T E R
daEiEr 2 TEE | (grossipsofacto) > ReRdqid F gt i A A A g2 R 2o g
TmEBEEAS T RAAENEA AL AR RFLERAAEE 2 Fs o~ R
D R AR TR G R (L B R 2 L L
B g Rz AA4E) » ERvL DL s L £ & Ll Flepd #$30 A

#] WoAE A&

=2 6
7% g8

to physical security) ; ~ 2 %4 (theright to subsistence ; | **; 3 &R/ €305 =

TE ]| (fairelectionright) ~ > H s A 4> HInz R &3 o oo 2 3558 A

28 UN charter, preamble, arts.1(3), 13(b), 55(c), 62(2),76(c).

2 Universal Declaration of Human Right, preamble, arts.2, 29(2), 30.

39 ICCPR, arts. 2(1), 3, 5(1)-5(2).

31 Theodor Meron, On a Hierarchy of International Human Rights, 80 AM. J INT'LL. 1, 5-6 (1986).

32 Id. Restatement 5 "2 & &k | » Tedp 2 B & 1920 & R B dn 0 B B AGIE S 2 ks s FEAT
B i 2x2dd

33 T Koji, Emerging Hierarchy in International Human Rights and Beyond: From the Perspective of Non-
Derogable Rights, 12(5) EU J. INT'L L. 917, 925.

34 See generally, Henry Shue, Basic Rights (1980).
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Huefflg pd a2 220 FHR GEHNERL2FFE - RE Y mpp Ll
"% B & ~4# 11 % (European Union agency for fundamental rights ) | $zhzp 2 A&

BEAERAERE PSR EIRPZERER PR
MERFARASARAAMFEEH LS A2 BRI
- ~ & ¥ i g2 A # (non-derogable human rights )

PURGR G TR K B P R B BB T R AR T RE R ETT 487 W
PEAE AR A A PR s R ARR 2 I E AR el 8 R
BAR o 3 2 A fEE 8 HHE (absoluterights) X7 Aple o K PR S 2
B3 (7% (Juscogens) FEZ 2 A7 fp oo Pt 2 BT A RE L B G F b ik

;ﬁv&

i’sfxg,‘u’ n‘l“;”ﬂ'] ! Fu/)ék‘&’fg gl‘!p?’ﬁ gl/g-;}'
BN 1t S TP

P RIS SRR A FRARIE D R kP - AT R 2] 6
FB o A RE R B0 AGREE AR DA R, & T Ak
(preeminent) | » F# A EHEZ L2 7 iieno 4 A Ed 3 FA S ho gLt )

RARZ I AL Ad BT HAD BT L BEYD ~FKAd ~pdE

R FEPES EE A

= ~ F 41 (absolute rights )

SORRIAGR G R AET? BB S EETI AR L WIERAL R
’L’vl]f’klf«i”?'\%leji X Jfg s ,’g,\g\gi,@_%;;@gg N .Lﬁ ‘fr’?'ﬁ./\ lgfg‘rgg N giﬂxm o fe

35 Tom Farer, The Hierarchy of Human Rights, 8 AM. U.J.INT'LL. & POL'Y 115, 115 (1992).
3% What are Fundamental Rights?, EU AGENCY FOR FUNDAMENTAL RIGHTS,
http://fra.europa.eu/en/content/what-are-fundamental-rights (last visited May 5, 2023).

37 Tom Farer, The Hierarchy of Human Rights, 8 AM. U.J. INT'L L. & POL'Y 115, 115 (1992).
38 MILES, supra note 3, at 240.
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¥ Id. at 241.
40 Id. at243-244.
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5]

2
Boof g E g e Rl R h o R AR MER LS S
= * &z # 7 F% (basic human needs approach) » %= i 3% 5 #73 110§ MnaE
AEARPREAIT B A AF RPZERG Renafa gd > w2 2pap
FEOPIERG B NG R R Tt B B¢ 22 (value-neutral
approach) » J* 3 jE BT L35 A R 2 R G ek A AEAIX T ER 0 BIA
R P ERE 1A 3 EELA RN T LRI 2R

L g 42 o

4 Id. at 244-246.
42 T Koji, Emerging Hierarchy in International Human Rights and Beyond: From the Perspective of Non-
Derogable Rights, 12(5) EU J. INT'L L. 917, 926-927.
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43 MAZZESCHI, supra note 3, at 437-438.

4 Universal Declaration, art. 17 (“1. Everyone has the right to own property alone as well as in association
with others 2. No one shall be arbitrarily deprived of his property™).

B oapars REAREGEMHARER  SBREEE 12528 0 F 43 (2015 &)

4 JCCPR, art. 2(1); CESCR, art. 2(2) (“Each State Party to the present Covenant undertakes to respect and
to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the
present Covenant, without distinction of any kind, such as ...property...”)(“The States Parties to the present
Covenant undertake to guarantee that the rights enunciated in the present Covenant will be exercised without
discrimination of any kind as to...property...”).
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iﬁ%hT;ﬁ%Llﬁéi/éﬁi@’é#élﬁé * 8 47‘CCPR“2'*§:}:14|@%H%%%
UG ORPNFORE S ST F A R RER T AR TR E & AR
?\-gél }lj%ﬁ'];&] H}i“Pﬁé_Lﬁ"(»]’{g\«& »]’{ (conﬁscation) —L@/% e 48

SZHPAA o Eim A P A 3 AR

3
’ K’% 2L AR AIE R L F AP E RS REE DL bR PTRTDEE o g

;?f}

EREF @RS ST RRR AR SR L JR B TIE A
FRRenS & 8w A > 2T AL R Yo

E A2 0% 21 558 CFREU % 17 7 5 M A M2 52 - &

Bl ERAYIERYEEZXAMAE 202G A REGARAMNELMA "‘,T,?E—EL;;”J A~

Frms gt T o FRAFHNEAMA K2 LR L H DL et o & A A

° & i@i‘&’?ﬁ'f’]iﬁj%—g » E T RE PAAZ 8% o2, ;E‘r ?ﬁﬁ%&[@x’fl]@ﬂ-;ﬁ

47 CESCR, art 11(1) ("The States Parties to the present Covenant recognize the right of everyone to an
adequate standard of living for himself and his family, including adequate food, clothing and
housing...”)

4 JCCPR, art 2(3); 14 ("3. Each State Party to the present Covenant undertakes:(a) To ensure that any person
whose rights or freedoms as herein recognized are violated shall have an effective remedy, notwithstanding
that the violation has been committed by persons acting in an official capacity...”) (“All persons shall be
equal before the courts and tribunals. In the determination of any criminal charge against him, or of his rights
and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent,
independent and impartial tribunal established by law...”).

4 ECHR Protocal No.1, art.1 (“Every natural or legal person is entitled to the peaceful enjoyment of his
possessions. No one shall be deprived of his possessions except in the public interest and subject to the
conditions provided for by law and by the general principles of international law. The preceding provisions
shall not, however, in any way impair the right of a State to enforce such laws as it deems necessary to
control the use of property in accordance with the general interest or to secure the payment of taxes or other
contributions or penalties.”).

0 American Convention on Human Rights, art. 21 (“RIGHT TO PROPERTY. 1. Everyone has the right to
the use and enjoyment of his property. The law may subordinate such use and enjoyment to the interest of
society. 2. No one shall be deprived of his property except upon payment of just compensation, for reasons of
public utility or social interest, and in the cases and according to the forms established by law. 3. Usury and
any other form of exploitation of man by man shall be prohibited by law.”).
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Mot A B A % BIETS METLMHMAERREY  HABRIFER - ©
TR RAEFABM- KAF o IRBEFEESRT AT BT L
A OERE A A IR Y > L FHMAERRZEL o Bhla T o ri‘ﬂ’%— 7

A5 58 fAE B AR RS 2 ¥ (International Convention on the Elimination of All Forms of
Racial Discrimination, CERD) | % 5(D)(v)i% /ﬂ S N L Bl & CRAN

( The Convention on the Elimination of All Forms of Discrimination Against
Women) | % 15Q2)# ~ % 16(1)(h)ig g T £ e #1412 ¥ (Convention on the
Rights of Persons with Disabilities) | % 12(5)iF ¥ % - 2RiF M A B2 3 7 Bilfd o §
R A FRFESHP AR AN AR B A2 H R R ET

R 2

\\

% (The International Convention on the Protection of the Rights of All Migrant

! CFREU, art. 17 (“Right to property 1. Everyone has the right to own, use, dispose of and bequeath his or
her lawfully acquired possessions. No one may be deprived of his or her possessions, except in the public
interest and in the cases and under the conditions provided for by law, subject to fair compensation being
paid in good time for their loss. The use of property may be regulated by law in so far as is necessary for the
general interest. 2. Intellectual property shall be protected.”).

52 African Charter, art. 14 (“The right to property shall be guaranteed. It may only be encroached upon in the
interest of public need or in the general interest of the community and in accordance with the provisions of
appropriate laws.”)

53 International Convention on the Elimination of All Forms of Racial Discrimination, art. 5(D)(v). (“In
compliance with the fundamental obligations laid down in article 2 of this Convention, States Parties
undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of
everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law,
notably in the enjoyment of the following rights: (d) Other civil rights, in particular: The right to own
property alone as well as in association with others...”).

5% The Convention on the Elimination of All Forms of Discrimination Against Women, arts. 15(2), 16(1)(h)
(“2. States Parties shall accord to women, in civil matters... In particular, they shall give women equal
rights to conclude contracts and to administer property and shall treat them equally in all stages of
procedure in courts and tribunals”; “1. States Parties shall take all appropriate measures to eliminate
discrimination against women... (h) The same rights for both spouses in respect of the ownership,
acquisition, management, administration, enjoyment and disposition of property...”).

55 Convention on the Rights of Persons with Disabilities, art. 12(5) (“5. Subject to the provisions of this
article, States Parties shall take all appropriate and effective measures to ensure the equal right of persons
with disabilities to own or inherit property, to control their own financial affairs and to have equal access to
bank loans, mortgages and other forms of financial credit, and shall ensure that persons with disabilities are
not arbitrarily deprived of their property”).
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Workers and Members of Their Families) | % 15 i% 22 T % 169 o M b BT

P R %o %% 2 % (ILO Convention No. 169) | % 13~ 14 i 77 »

AT RE A 2 2 ®%E A2 (International Criminal Law ) #7 %f& > & 1949

EPPADNEF - PRI E Y o R R AT YL MARE #

=]
i

AR R Efed g d A fer d A4 O Y REAY HARN T AL T A
6o T'% & 4% (Rome Statute of the International Criminal Court) | % 8 ## M2 5

FEREPIAZEREF N RANAR BRI MAE REFRLR @

2] B S A o K 1 ifehz P 32 B2 e iedp Bl cnp] O g
- B - PHEEF oM R EEE R AN DM AL R
(“peaceful enjoyment of his possessions™) 5 A= ~ $ = aEHE A A NHE 2 H
EEG RPN~ FZ R KRATS B A hTIE 2 G RE A VA DR

* oo

$ o ZRPHE T AR KRR BRI F R LAY B

P EH IR R AMA 2P R FHEL TAMAEL Y R

%6 The International Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families, art.15 (“No migrant worker or member of his or her family shall be arbitrarily deprived of
property, ... Where, under the legislation in force in the State of employment, the assets of a migrant worker
or a member of his or her family are expropriated in whole or in part, the person concerned shall have the
right to fair and adequate compensation”).

57 TILO Convention No. 169, arts. 13, 14 (“1. In applying the provisions ...shall respect... with the lands or
territories, or both as applicable, which they occupy or otherwise use, and in particular the collective aspects
of this relationship. 2. The use of the term lands in Articles 15 and 16 shall include the concept of territories,
which covers the total environment of the areas which the peoples concerned occupy or otherwise use”; “1.
The rights of ownership and possession of the peoples concerned over the lands which they traditionally
occupy shall be recognized...2. Governments shall take steps as necessary to identify the lands which the
peoples concerned traditionally occupy, and to guarantee effective protection of their rights of ownership and
possession. 3. Adequate procedures shall be established within the national legal system to resolve land
claims by the peoples concerned”).

8 Geneva Convention II1, art. 18.

Geneva Convention 1V, art. 97.

0 Id. arts. 33, 53; Additional Protocol I, art. 4(2)(g).

61 Additional Protocol I, arts. 51-54.

Rome Statute of the International Criminal Court, art.8.

ECtHR, Bélané Nagy v. Hungary, para.72.
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41# (substantial interest) | & " ¥ 42 %k | F (patrimonial interest) | ° o ¥
FHMARD fRBAEARE TS FRHEMASH B B3 ¥ R T RS

Fooolef T B RSB RRTAHEREE S RGO o
xR P TR AR MANERDE S THAE, > FRITEDY
GASREPN E AL o R EF I EREERS w2 RAKGPA e A
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=

Rplz 2 THE o ApeE M AL w F 18 (rightinrem) chid % > 2 F 22

Frae Rt AFF b RE R BEE R THE T uRED ALY

<

R EEREESPLRARE TEL T cEfIEARFN T BEBRIZE
LR F A E 2 JE F 7 B (accessible) ~ # 5% (precise) o+ Ff B (predictable )
SR SRR R R (BN E ERGERT G A i & ar) i

PR E RN RDAE T B A2 BRI A A RIS R
EHIE A ¥ g5 Rpe Tndirkhy o L ERKieR > R ERB IR B

L EB B A AER I

6 See, e.g., ECtHR, Sporrong and Lonnroth v. Sweden, para. 61; Beyeler v. Italy, para. 98; Depalle v.
France, para. 77; Jahn and Others v. Germany, para. 79; Chinnici v. Italy (no.2), para.29; MAZZESCHI, supra
note 3, at 440.
> ECtHR, latridis v. Greece, para. 54; Beyeler v. Italy, para. 100.
% ECtHR, Bozcaada Kimisis and Others v. Turkey, paras. 41, 50.
7 ECtHR, Pressos Compania Naviera S.A. and Others v. Belgium, paras. 30-31.
%8 ECtHR, Anheuser-Buscch Inc. v. Portugal, para. 78.
% ECmHR, Smith Kline and French Laboratories Ltd v. The Netherlands.
70 ECtHR, Centro Europa 7 s.r.l. and Di Stefano v. Italy, paras. 171-179.
"I ECtHR, Fabris v. France, paras. 49-52.
2 MAZZESCHLI, supra note 3, at 441.
3 See, ECtHR, Scordino and Others v. Italy (no. 1), Judgement of 29 March 2006, paras. 99-104.
4 ECtHR, James and Others v. UK, paras. 58-66.
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75

o

oA R P2 R

BAZPZEE BT ms 5375538 0 T EHBHEREHRTERIAPM 2

- ~ 3 @02 2. 11 (Right to Access to Justice )

AAEEHE s A F R Y T2 22 2 9] (Right to Access to Justice) | » @
A * AT 5 s 9] (right to effective remedy) | T 2T % 2|4 (right to

#A

fair trail ) | @2 (%2 (right to judicial protection) | % % Fp% » @ S eh
RAE o R PEE AR RARAPIT 0 RS 7 & TR 92 2 891 (Right to Access

to Justice) | 2. T o

5 CJEU, Nold, Kohlen- und BaustoffgroBhandlung, para. 14 (“If rights of ownership are protected by the
constitutional laws of all the member states and if similar guarantees are given in respect of their right freely
to choose and practice their trade or profession, the rights thereby guaranteed, far from constituting
unfettered prerogatives, must be viewed in the light of the social function of the property and activities
protected thereunder. For this reason, rights of this nature are protected by law subject always to limitations
laid down in accordance with the public interest. Within the Community legal order it likewise seems
legitimate that these rights should, if necessary, be subject to certain limits justified by the overall objectives
pursued by the Community, on condition that the substance of these rights is left untouched”).
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76 Universal Declaration, art. 8 (“Everyone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the constitution or by law”).

77 Universal Declaration, arts. 10, 11 (“Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and obligations and of any criminal
charge against him ; 1. Everyone charged with a penal offence has the right to be presumed innocent until
proved guilty according to law in a public trial at which he has had all the guarantees necessary for his
defence. 2. No one shall be held guilty of any penal offence on account of any act or omission which did not
constitute a penal offence, under national or international law, at the time when it was committed. Nor shall a
heavier penalty be imposed than the one that was applicable at the time the penal offence was committed”).
78 ECHR, art. 13 (“Everyone whose rights and freedoms as set forth in this Convention are violated shall
have an effective remedy before a national authority notwithstanding that the violation has been committed
by persons acting in an official capacity”).

7 ECHR, art. 6 (“1. In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public may be
excluded from all or part of the trial in the interests of morals, public order or national security in a
democratic society, where the interests of juveniles or the protection of the private life of the parties so
require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity
would prejudice the interests of justice. 2. Everyone charged with a criminal offence shall be presumed
innocent until proved guilty according to law. 3. Everyone charged with a criminal offence has the following
minimum rights: (a) to be informed promptly, in a language which he understands and in detail, of the nature
and cause of the accusation against him; (b) to have adequate time and facilities for the preparation of his
defence; (c¢) to defend himself in person or through legal assistance othis own choosing or, if he has not
sufficient means to pay for legal assistance, to be given it free when the interests of justice so require; (d) to
examine or have examined witnesses against him and to obtain the attendance and examination of witnesses
on his behalf under the same conditions as witnesses against him; (e) to have the free assistance of an
interpreter if he cannot understand or speak the language used in court.”).
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AEARL T A 25 iEE Y 8iF o
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IR 5 & AR e o BRI N 3 2 e B ST - B
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Bitd s BRI p G Aird R RANHAI RS B2 kR, 2 3B ER

R Bila 3 o YR ZRRTIES 72 (denial of justice) ; > T4E

G - A R SR RS HAR A SRR Fifelr im0 n e
Faphiz > T ERT R FIFHRET L F IR o C B e TIES

?jfé‘.J ﬁj&i*y%]—ﬁl/}l’ﬁ - f&é‘f”’%;é ° ’ﬁ %%yﬁkz}\%ﬁjﬁ;%g : l/g'\{%ﬁ fugﬁr%%"

81 MAZZESCHI, supra note 3, at 345.
8 Id. at 346.
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% 24 H ¢ (British-Mexican Claims Commission ) * & & & B/ 48 & i+

(Interoceanic Railway of Mexico) ¥ #74 % 2. & 2 % -

IFE NI E S w72 > CJEU Kadi %7 W 3% 2R © kadi
XERHPIFE T E 2 5 B IEHE (right to defense) » 4% £ % # (the right to
be heard) ™ % 4 »c @ % A2 4 (the right to effective judicial review ) % » gt g >t

2001 # en% 467 AP G P o MRS A R HE (M LE 2 d AR

WA AR BAIALR § ) P LT RE L F 1267 kR EAFFE
H

HeRBHERLP R d LY 2 kadi RARIEMARLE T AL o L4
We2 Al R FRFEIFERLE CIBU - 4~ %2 i s kadi 2 /25
BrA£F T  FLEGI AW EB NP LR AR BT LT RZT AL

PHERKT ELF AW REARAATERAFE F G ARALER
m CJEU Bl E33 % Kadi 2 2 R X 3|22 » F CIEU 5 7 2@ 2 i R B
(effective judicial protection ) & &M & fe 4872 ch— LR A > 2 2 It = B & Fen
FREN R “ZT‘ JE_CIJEU i 2] 7 aort vb » 729 B3> ECHR % 6 #5275 13 0% » {8 %
& CFREU % 47 i " 4L E Z#23n % 0 CIEU # 303 # 9 2 sk d hB 342 & oo

BT LR R Q#ﬂi%@ﬁ%ﬁiﬁiﬁﬂ[& AR EER R D L R 0 T ALA TR

‘(},\

WREFDERT > AT ETF R FM L RSO 2SR R R

8 Oliver J. Lissitzyn, The Meaning of the Term Denial of Justice in International Law, 30(4) AMERICAN J.
INT’L L. 632, 639-642 (1936).

8 Commissioners Zimmerman and Flores, in the case of the Interoceanic Railway of Mexico, Claims
Commission between Great Britain and Mexico, Further Decisions and Opinions of the
Commissioners(1933), at 118, 126-127 (“The Commission deem that these examples, which could be
supplemented by many others, show that non-judicial authorities also can be guilty of a denial or undue delay
of justice, and if it could, in the case now before them, be shown that such authorities had been guilty of that
international delinquency...”).

85 Case T-315/01, Kadi v Council and Commission, (Sept. 3, 2008), q 334.

8 1d. 4 335.
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S Id. 9 337.
8 Jd. 4 345.
89 Id. 4348,
0 Jd. € 323-325.
9 Id. at 347-348.
92 Id. at 350-352.
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£ 19 P2 % 2 #4] (Right to Reparation )

M £ EERN LT § B ARG B A RLRT S TR

é?iﬁ%“émﬁﬂw’ﬁ*%ﬁméﬁé%iiﬁ
F

WP AR A R T CLES SRS Rt A TRE R R Y
TLRBR D FRAEES MR SR APl o R 2
KT BRE TR RBAES E‘ﬁﬁfﬁm@ﬁ:# HFOOBRARAB O BE R

1

gk RSN LT HEp

F_&

AR EPEZBIERR R A

TR okrRE PR LA, B Ty o2 TR E R LT 7

%3 HEERE2 AT A0 5 CHRIE Y 0 G ECHR % 5(5)iF & 41 % %

ECHR % = & 2.2 0% 3 1% % - ICCPR % 9(5)if%r 14(6)i5 X~ 2 WA 2 59% 10

% Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Humanitarian Law,
Annex, Art. VII.

% ECHR arts. 5(5), 41 (“5. Everyone who has been the victim of arrest or detention in contravention of the
provisions of this Article shall have an enforceable right to compensation; If the Court finds that there has
been a violation of the Convention or the Protocols thereto, and if the internal law of the High Contracting
Party concerned allows only partial reparation to be made, the Court shall, if necessary, afford just
satisfaction to the injured party”).

9 ECHR Protocol Seventh, art. 3 (“When a person has by a final decision been convicted of a criminal
offence and when subsequently his conviction has been reversed, or he has been pardoned, on the ground that
a new or newly discovered fact shows conclusively that there has been a miscarriage of justice, the person
who has suffered punishment as a result of such conviction shall be compensated according to the law or the
practice of the State concerned, unless it is proved that the non-disclosure of the unknown fact in time is
wholly or partly attributable to him").

% TCCPR arts. 9(5), 14(6) (“5. Anyone who has been the victim of unlawful arrest or detention shall have an
enforceable right to compensation; 6. When a person has by a final decision been convicted of a criminal
offence and when subsequently his conviction has been reversed or he has been pardoned on the ground that
a new or newly discovered fact shows conclusively that there has been a miscarriage of justice, the person
who has suffered punishment as a result of such conviction shall be compensated according to law, unless it
is proved that the non-disclosure of the unknown fact in time is wholly or partly attributable to him”).
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TR A B F HiE 2 AL eh® 3P % right to compensation 2 Fge > S Er R &
il 0 % - B AR EEE G R 4R - AU PR T (general reparation) o 4R AT
EAABIEG2Z G5 o a p LR EFSEHETE L2 AR (specific reparation)
— AR O 2 15 2 A 6 P ECHR % 41 i ~ 2R A2 9% 63(1)iF
CERD # 6 if 2 & WA L 222 % 1418 > @ WA HH 27 53 s chig2 7
2.5 ICCPR % 9(5)i 27 14(6)FF » £ % WA 422 s 3 ~ 02 27 16 hAkdes cno) B
% e K- B BRI LA PR E RSO O T o B2 R ERT B
B RIHEPI S R B AR 2 MF & A i) #02 FE R iE Mk
TOoORFRFTELEFRARAP 2P oD R RIEERE PRGE -

TA}}T‘.SF?T%"!‘:‘—] fe 2w fe ].aqmﬁ”-%ﬁﬁkﬁﬁ AR A AR

T TREOAE § - mRERE DR § GmUE e ERFE R o

—
|
i

?éii—&;ﬁ%iﬁiﬁ%@ C AL R €7 - S Rb) o R B)2 BB L $iE & ICCPR

I*

ZypFo A A R g E - 298 2% 3R a0 RS H L a R

7 American Convention, arts. 10, 63(1) (“Every person has the right to be compensated in accordance with
the law in the event he has been sentenced by a final judgment through a miscarriage of justice; If the Court
finds that there has been a violation of a right or freedom protected by this Convention, the Court shall rule
that the injured party be ensured the enjoyment of his right or freedom that was violated. It shall also rule, if
appropriate, that the consequences of the measure or situation that constituted the breach of such right or
freedom be remedied and that fair compensation be paid to the injured party”).

% CERD, art. 6 (“States Parties shall assure to everyone within their jurisdiction effective protection and
remedies, through the competent national tribunals and other State institutions, against any acts of racial
discrimination which violate his human rights and fundamental freedoms contrary to this Convention, as well
as the right to seek from such tribunals just and adequate reparation or satisfaction for any damage suffered
as a result of such discrimination™).

% UN Convention against Torture, art. 14(*“1. Each State Party shall ensure in its legal system that the victim
of an act of torture obtains redress and has an enforceable right to fair and adequate compensation, including
the means for as full rehabilitation as possible. In the event of the death of the victim as a result of an act of
torture, his dependants shall be entitled to compensation. 2. Nothing in this article shall affect any right of the
victim or other persons to compensation which may exist under national law”).

100 MAZZESCHI, supra note 3, at 361-362.

101 Cfr. HRCtee, General Comment No. 31, 26 May 2004, para. 16; ICCPR, art. 2(3) (“3. Each State Party to
the present Covenant undertakes: ... (b) To ensure that any person claiming such a remedy shall have his
right thereto determined by competent judicial, administrative or legislative authorities, or by any other
competent authority provided for by the legal system of the State, and to develop the possibilities of judicial
remedy; (c) To ensure that the competent authorities shall enforce such remedies when granted”).
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Rt A RS B RRR RS ASHEER R FLS T @ d B0
RSN AEIEE SRR el S 8 S SR e IR 1R AR 3

f 1% G B FRREEY R - BV TR REP A PR

SRS LT T I RS AR TLER SIEE SN EN & § SURNS
f17 d M%EERES LB 2 AT LSERP ZRAREE2 20 P39

4o W% 24 R ¢ (International Law Commission, ILC) 1 " B 73 W% % % {7 &
s EiE 3 % % (Draft Articles on State Responsibility of States for Internationally

Wrongful Acts) | ¥ —']‘5'375 B0 BATRE G AR PIRE D 2T L0 AL g

THENBAEETRF R FRFEROUGI Lm0 3 0L LKL R A
AR BT ET2ZRRT o BAEERFZEN: S o T AT
FARE B2 F B ¢ IC] & Consequences of the Construction of a Wall in
Palestine 2. &, % ' <2005 Eerm L R4t TR B R AR L g T —*Ff B #4F $ofops

el ehx € Ak 1% %247 ke (Institut de droit international ) % 2009 &

102 MAZZESCHI, supra note 3, at 362.

103 74

104 TLC, Draft Articles on Responsibility of States for Internationally Wrongful Acts, Aug. 1, 2001, arts.
33(2), 48(2)(b) (“2. This Part is without prejudice to any right, arising from the international responsibility of
a State, which may accrue directly to any person or entity other than a State; Any State entitled to invoke
responsibility under paragraph 1 may claim from the responsible State (b) performance of the obligation of
reparation in accordance with the preceding articles, in the interest of the injured State or of the beneficiaries
of the obligation breached”).

105 1CJ, Legal Consequences of the Construction of a Wall, paras. 147, 152-153.

196 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Humanitarian Law,
UN Doc. A/RES/60/147 (Dec. 16, 2005).
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e ) MM 3 mARN > 5ok Ercd (horizontal effect) 2 B AL o @ -k T
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BAFEERBIREAEZZ R L A5%E 0 g P E 2 RF IR 0 IR E
RAEERLR €h- PRy 31 8HFL % ERHRRET 44 7 AR

Mk b ARG B ek Tond o Bk BlZhd 4% B RRIE R A R 2 AT

T — 7N -—

TERh o TEBFEPEITE L ADMMAFA Y AT > ¥ L8B30

BARBRERE A RS T 2 AP S LR AR L) FARE AR E R

SRR B a1 .

EJL=3RS *g)fp B~ 2 L @A *g/; v 5 BRI a4 f%&{’.}_ r /ﬁ"ff gL -
25394 % A ¢ (Committee on the Elimination of Discrimination against Women )

% 198 - L A a2 100 T D QRSN B TR R R SO

197 1D1, Resolution on the Immunity from Jurisdiction of the State and of Persons Who Act on Behalf of the
State in Case of International Crimes, Naples (Sept. 10, 2009); Resolution on Universal Civil Jurisdiction
with regard to Reparation for International Crimes, art. 1, Tallinn (Aug. 30, 2015).

198 Hyman Rights Committee, General Comment No. 31, U.N. Doc. CCPR/C/21/Rev.1/Add.13, para. 8
(“obligations are binding on States and do not, as such, have direct horizontal effect as a matter of
international law”).

109 [ ottie Lane, The Horizontal Effect of International Human Rights Law in Practice, 5(1) EUR. J.
COMPARATIVE L. & GOVERNANCE 5, 15-29.

110 CEDAW General Recommendation No. 19: Violence against Women, Committee on the Elimination of
Discrimination against Women, Doc. A/47/38, para. 9 (“...that discrimination under the Convention is not
restricted to action by or on behalf of Governments ...Under general international law and specific human
rights covenants, States may also be responsible for private acts if they fail to act with due diligence to
prevent violations of rights or to investigate and punish acts of violence, and for providing compensation.”).
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‘2§ (duty of due diligence) * & B 7 5 - 817 5 &I+
Atk RIr o BRApR RS B ARG RN OF FY S AR A FENER AL
P EBERT DR G 2 R R E DA F L THER
WEIT ) ARFE R F LRI AEES P TEF AR £ F AR R
FEA A ORI T RGBT EOHES S ARRE L F o AR
A2 BB CRenI TR SRR o R LR RUT S RIE L BB R (TR
B 7IRFE) > Vit Rk F R R B B TR OF RG2S o bl T

FRIE Y EE # & Bl (United Nations Guiding Principles on Business and Human

I UN. Human Rights Committee, General Comment No. 31 (80) The Nature of the General Legal
Obligation Imposed on States Parties to the Covenant: International Covenant on Civil and Political Rights,
Mar. 29, 2004, Doc. CCPR/C/21/Rev.1/Add.13, para. 8.

12 ICCPR, art. 20.

3 Lane, supra note 109, at 30-32.
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B LM ERER A LR EEPF AL HELRERmEE 2 ok
Whl o B BA RS PALFOPEFL TR NS A BRI R K

145 (e }*75—‘%—@ 2R R %fl]ﬂ:‘%—_ﬁ%?\ R T 2B ATk 2 E A

Foo FAeB A FHL I G AT RIS A TR AL FRETIRI L E R
BRe o T BEas o & RER R Loed 1.

MR B AEENT o B RR TS AUKEL 0 B RH-ECHR 3o~ B 2
M4 42 % (Human Rights Act) | > 32 %% 6(1)iF » 15 X 4 b > ¢ 352
i#Beo ¥F £I2F B ECHR 7 #ehs N FR A - A0 > FRBRERG T
% ECHR » »t 3 Wiz ez # 4+ » ECHR 2 P38k T o ¢ R 4% i@
6. % 4 ECtHR #Z » 13 p4 A 82 (%1 » % Fast Zolotas v. Greek (no. 2)% ¥ 3in % »
BORTR G S Pl 2RJEL R AT BRI k- B EEA
e T2 IF | 22BRAd AP ERAT FE R > RRkise s RE
FURIRA AR S SR AIE o BR8P AT L1095 0 F R ECHR ¢ # &
RPN & end) g 1Y o @ & Zolotas v. Greek (no. 2)% 7 » £ %% 2 %49 » 4 7&{‘3‘ Ea
FERG R HAUFE SR ER S O AR 2 b g i
3 b A sEerd 40 ECHR 3R 5 0 4 R 4LFIE = Bocdh " ¢ A A et &

B oafiieadr o & 70 & REF R AP U PR Aoghtk P 4
FAREEFE B PR U o ek RS B R T P 0 AT B

ZFR G TG RRAE FHANEPF KRB B A AR PRk F R LT

114 U.N Office of the High Commissioner for Human Rights, Guiding Principles on Business and Human
Rights, U.N. Doc. HR/PUB/11/4 (2011), Principle 25.

15 Lane, supra note 109, at 33-34.

116 Colm O'Cinneide, Taking Horizontal Effect Seriously: Private Law, Constitutional Rights and the
European Convention on Human Rights, 4 HIBERNIAN L. J. 77, 103-104 (2003).

7 Zolotas v. Greek, Final Jan. 29, 2013, Application no. 66610/09, ECtHR, paras. 39, 44.

118 Zolotas v. Greek, Final Jan. 29, 2013, Application no. 66610/09, ECtHR.
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Sovtransavto Holding v. Ukraine % ¥ 3.5 » R R ARG AR ETZASE
YLE B AR R R 0 ® RIN R e 49 osnfra T R A A BaiEe s 19,

AR RETHRE L T AR e & T oGt a s i 2 g AT R
FHAZEHERZTIRF ARG F - AHERRZ TREEFLERP 2 EHNR Y M
ARl et s k> REELE A 8 (remedies) o £ BRHER T LA

AER e 2

ECtHR % Liamberi and Others v. Greek % » B35 » § 7 HBHE 1 i %R ER
FAKE R X G B R RG ABREIFALIHMAE AZTRET I H
WA PR s RIp A HITAZ PO o AR Y T o i g Bk iy B2
A 2 ECHHRZLG » riFBfafte a2 AT p B2 G HIES > F A~
ARG REERAMATENE RN 2 LR THSEF ECHR ¥ 1 358 L3

LiEp AR 75 0 @ 573 T A RE 2 3L Glenf 4 | 7 49 % U2 o2 3

S v g G ERKA L HERIINE 0 2 RE R RS 2

B 18 » f Dabié¢v. Croatia %7 > ¥ Hrhs B DA B AR win
R4 FPRRFT G ZEREP L oP A2 RSB S 2 L RGR -
ECtHR 325 » ¥ -4 5 B dp B fodp & o7 & mﬁf?* O i ERET L
P2k EoAe dodt SRR A PR RTS8 OKEE o @ s ek I R U2 PRl R R AR

47 FRYEF EXS w4 ane e B F B ECHR ¥ 1323 % 1 R

19 Sovtransavto Holding v. Ukraine, Final July 25, 2002, Application no. 48553/99, ECtHR, para. 96.
120 Blumberga v. Latvia, Oct. 14, 2008, Application no. 70930/01, ECtHR, para. 67.

12U Liamberi and Others v. Greek, Oct. 8, 2020, Application no. 18312/12, ECtHR, paras. 86-88.

122 Dabié v. Croatia, Mar. 18, 2021, Application no. 49001/14, ECtHR, paras. 53-59.
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#1E & & (Concluding Observations) | » # ¢ ¢ &

123 [CCPR, arts. 28-29.
124 14 art. 40(1).

36



P T - X2 PHFLBEIP L FFLR 4 T g & RERED ¥ 2
B4 FEBERRFANRT B FHFR S BEIC P s P a A
2020 E B4 £ f g BApd 7 TV 0% A ¥ (predictable review cycle) |
o - BEFHPEAE S AFEE2ZHB L RAHEEFH 2L 85 (simplified
reporting procedure ) > % | ¢ € # XL L 8GR - AL E ?f%.fsf]l_aﬂ,iﬁtb FHE2E
BT w g PP FIARRTT IGEY WA NIRL 0 MFERE T AR B DE
LA BHIRL 2ZIERME 0 A B QORI L BM LS ICCPR 4 7 R M
PERER AL FREFL YT AR A e 2 Y 2 SRR AR RS

v /‘]}ICCPR7 I’}:‘? 1 3 nf_ '}:‘lg 128

F¥aEL o LR € 6/ %% 1T L (concluding observations) > @ p 2001 #
ko £ R €40 TS FiEgege A (follow-up procedure) | P o £ B ¢ & Bk
PR ¢mET S FRE2THIIVA- EPNF i WMER 50> L B
EF AR ASHRIEL LLES £ SR ERDL P SRR L ERD Py
% o T#rw4p2 B (special rapporteur) | ¢ A 47 kL 4F 4 & o 4
oA R EETRANRMHERABIARR  NEFTRLEEREGIRAET - X

THRL P FHEL S g B

FoBAA ARG T ARG ETIRE 2 9(5 - )E#RTE (Optional

Protocol to the International Covenant on Civil and Political Rights ) | & = &> Ri% /5

125 UN HUMAN RIGHTS OFFICE OF THE HIGH COMMISSONER, REPORTING UNDER THE INTERNATIONAL
COVENANT ON CIVIL AND POLITICAL RIGHTS — TRAINING GUIDE 9 (2021),
https://www.ohchr.org/sites/default/files/Reporting-ICCPR-Training-Guide.pdf.

126 Id. at 11-12.

127 UN Human Rights Committee, Rules of procedure of the Human Rights Committee, CCPR/C/3/Rev.12,
art. 66 (Jan. 4, 2021).

128 UN Human Rights Committee, Guidelines for the Treaty-Specific Document to be Submitted by States
Parties Under Article 40 of the International Covenant on Civil and Political Rights, CCPR/C/2009/1, para.
15 (Nov. 22, 2010).

129 UN Human Rights Committee follow-up procedure documents:

https://tbinternet.ohchr.org/ layouts/15/TreatyBodyExternal/FollowUp.aspx?Treaty=CCPR&Lang=en.

130 UN HUMAN RIGHTS OFFICE OF THE HIGH COMMISSONER, supra note 125, at 12-13.
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150 Rome Statute of the International Criminal Court, art. 36.

5L 1d. art. 38.

152 INTERNATIONAL CRIMINAL COURT, UNDERSTANDING THE INTERNATIONAL CRIMINAL COURT 17-21
(2020), https://www.icc-cpi.int/sites/default/files/Publications/understanding-the-icc.pdf
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157 Sarah M. Alshahrani, What Should We Know About the Origins of International Investment Law?, 48(3)
Int’1J. of Legal Information 122, 123 (2020).

158 Id.
159, KARE MILES, THE ORIGINS OF INTERNATIONAL INVESTMENT LAW EMPIRE, ENVIRONMENT AND THE

SAFEGUARDING OF CAPITAL 21 (James Crawford eds., 1st ed. 2013).
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1974 &2 TR RIEAMETI2 § @& & (Charter of Economic Rights and Duties of
States) | '7)2 % "B & @+ € % 3171 3743 (United Nations General Assembly

Resolution 3171) | '8¢ » @@ WFIEE L 5 > P R MRS 5 ¥ 1 JH

160 Alshahrani, supra note 157, 125 (2020).

161 MILES, supra note 3, at 22.

162 Jd. at 21, 24.

163 1§ B_1950 & i~ = & vt & ¥ 7 & ¥ 2 f#clc o Alshahrani, supra note 157, at 127.

164 Id

65 kD RGN R BT AT PR ARF AL A P A RRF A
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166 14

167 Resolution adopted by the General Assembly 3281 (XXIX) Charter of Economic Rights and Duties of
States, art. 2, U.N. Doc. A/9631 (December 12, 1974) “[e]very State has and shall freely exercise full
permanent sovereignty, including possession, use and disposal, over all its wealth, natural resources, and

economic activities.
168 General Assembly Resolution 3171 (XXVIII), para. 3, U.N. Doc. A/9030 (December 17, 1973), reprinted
in 13 L.LL.M. 238, 239 (1974).”is entitled to determine the amount of possible compensation and the mode of
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payment ... [A]ny disputes which might arise should be settled in accordance with the national legislation of
[that] State.”

169 Alshahrani, supra note 157, at 127-128.

170 1d. at 129.

171 Id.; RUDOLF DOLZER & CHRISTOPH SCHREUER, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW 9 (2™
ed. 2012).

47



2 # 20 oigmaen T 5 3 T2 2% % (Multilateral Agreement on Investment,
MAI) | % 1998 &35 0 » BEZR P kg2 w0 5 71 3% 5 £ 38> B 2 ®2 & e

F%ﬁ. R JEo E H A4 1998 b *‘lL},%"'d]F sy > FIER 2R L F M

W

i SR 2o Jop e (Non-Governmental Organization, NGOs ) % 5 ¥ & /4 T 245 5
T AOHEFAER S NEKELZSPRTF IOECD = | % é’?iﬁa?]ﬂiﬁv‘ﬂ » FQLH FF
Boeng AR ot 2zkenig g 1P T AT ‘2% (World Trade Organization,

Bz P F i ¥ 2_ ( Agreement

=\

WTO) | » #FBHILH4EF 5 #%4
on Trade-Related Investment Measures, TRIMS ) | 2 2 & % » o 2RI 5 A 4

et ER T > (- BT RBR T RF A 2004 L 8L FLEE Y B

PEE AR E RS WTO 3 AdD S FHFRE o

1990 & % LBz {5 > BIT e B 822 £ » &£ pr 2y BIT $40 4 R4L 7 a2 € &
Moo P BIT 7l 5 AR SR T b £ & 2 o #%a BIT X $ 3% 5 %

AT R RERTHERF T # A REE

ST ERFERT A ERPT S BE > 2 -£E ML THEHT

i B
%?zﬁﬁiﬁﬁf’%*&?ﬁi%

-\\‘ﬁ

ZAIE S AR RS TR
) iR 2 T Fﬁ#’&ﬁtf}}% T RBERT AT ol E&]%’t?'ﬁilﬁ_gﬁ%@ﬁé% i~
RFEREAEETERLPN FAAGFR  FERN S TR ATFETLE

— B

B
B R SRR - R
o8 RASKT2EREAEE FREF2Z VR

TRRASRTALELE  RTARRERTALLER R & B 3

FHAZZEN S ST RAEEFRSG T BARZ ) BB (Non-discrimination) ~ =T

172 DOLZER et al., supra note 171, at 8-10.
13 1d. at 10.

174 1d. at 10-11.

175 Alshahrani, supra note 157, at 130-131.
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176 DOLZER et al., supra note 171, at 99-100.
177 Id. at 100-101.
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178 Oscar Chinn Case (UK v Belgium), Dec. 12, 1934, PCLJ, Series A/B, No 63, at 27.

17 NAFTA, art. 1110 (“1. No Party may directly or indirectly nationalize or expropriate an investment of an
investor of another Party in its territory or take a measure tantamount to nationalization or expropriation of
such an investment ("expropriation"), except: (a) for a public purpose;(b) on a non-discriminatory basis;(c) in
accordance with due process of law and Article 1105(1); and (d) on payment of compensation in accordance
with paragraphs 2 through 6.”).

180 Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1, Award, para.103
(Aug. 30, 2000).

181 TECMED v Mexico, ICSID Case No. ARB (AF)/00/2, Award, para.116 (May 29, 2003).
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2 US Model BITs 2004 and 2012, Annex B, para.4.

3 Metalclad Corporation v. The United Mexican States, para. 107.

4 Thunderbird v Mexico, Award, para. 147 (Jan. 26, 2006).

5 Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12, Award, para. 322 (July 14, 2006).
® Methanex v United States, Award, para.7 (Aug. 3, 2005).

51

® 0 o



i

F

PERHRT R EAsFe ) ET W ader b8 ARG L AEIE
WM AR (RFHE) SR FTAEN L FEFaF T L° f iz €2
W N Bt Azurix v Argentina — % ¢ %51 ECtHR 2 25305 > 8 A W F 7 #1415 0
SEAAENFTFNARM R > R AR AR TR I LA 2 PR

“ /

% & 12 B 7% (reasonable relationship ) 8% o

f

U N PR L RS L Nl R L o SR L By S I S 4
2= o W KR % L7 ¢ 4 Ml 0 & Wena Hotels v Egypt — 3 ¢ > @ 3

“~

Feit s 3 2 Fofipdode T A Lnkp- £ 2 55 0 2GR (ephemeral ) 0 ¥

F:\.L -

;};?Aﬁz:%ﬁp er Jfgig.ga/%&g- ﬂﬁ“f##ﬁ“v}'{ 189
¥o# 2Ta 2 FBRA

Qiﬁéiﬁﬁﬁmﬁﬁgﬁiﬁ&ﬁ&“@’5ﬁ@1%ﬁ?i%H§&%
Sempra v Argentina 3 ¢ 2 f#f¥ o ® Rt G B AR BP0 yEE 7GRN 7 T
Rt MIFET® (F5 ¥ - Kk P nt M mER TR DEED chf &5
%i@%&ﬁ%iﬁﬁ%%%ﬁ?ﬁ?ﬁﬁi”%Hﬂiiﬁﬁﬁﬁ${iﬁﬁﬂ

'

ORRIAT R IR E ik T o PR R Y HONR T 2 AR AR LK e 2
FET Rp|2 "%z Rl - > 7 ¢ 3d s A MEPE2EA AT HEp 5 P FET &
PlGR T LR 2 BoF g 2 B2 — > @ SHAFER Y 4 fuend 3 34

i B FET BB > 22000 & {8 > ® e R4S L RRIZ N 23 2& o

FET B Pl& 5 NI A FCN 5 ¢ » ki % e R A 1954 £ 97§ 372 %! ]T’

20

FRAES BB AT 2D EHEFT - S ORAE LT EHE  f e

187 ADC v Hungary, Award, paras.423-424 (Oct. 2, 2006).

188 Azurix v Argentina, Award, para. 311.

139 ‘Wena Hotels v Egypt, Decision on Interpretation, para. 120 (Oct. 31, 2005).

190 Sempra Energy International v. The Argentine Republic, ICSID Case No. ARB/02/16, Award, para. 300
(Sept. 28, 2007).

91 DOLZER et al., supra note 171, at 132-133.
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192 UNCTAD, International Investment Instruments: A Compendium, vol I (1996) 219 (“Each Contracting
Party shall accord to investments in its territory of investors of another Contracting Party equitable and
constant protection and security.”).
1931994 ECT, art. 10(1).
194 Parkerings v Lithuania, Award, paras. 271-278 (Sept. 11, 2007).
195 DOLZER et al., supra note 171, at 133.
19 F A Mann, ‘British Treaties for the Promotion and Protection of Investments’(1981) .
197 NAFTA, art. 1105(1) (“Each Party shall accord to of investors of another Party treatment in
accordance with international law, including fair and equitable treatment and full protection
and security”).

)
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198 Azurix v Argentina, para. 361.

9 Vivendi v Argentina, Award, paras. 7.4.6-7.4.7.
200 Tecmed v Mexico, Award, paras. 154-156.

201 GAMI v Mexico, Award, para. 93.
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202 CMS v Argentina, paras.274-276.

203 Total v Argentina, Decision on Liability, 27, 2010, para.164.

204 Karadassopoulos v Georgia, Decision on Jurisdiction, para. 191; Parkerings v Lithuania, Award, para.
331; Sempra v Argentina, Award, paras. 298-299.

205 SPP v Egypt, Award, paras. 82-83 (May 20, 1992).
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206 Metalclad v Mexico, paras. 76, 89.

207 2012 US Model BIT, art. 5(2)(a) (“fair and equitable treatment includes the obligation not to deny justice
in criminal, civil, or administrative adjudicatory proceedings in accordance with the principle of due process
embodied in the principal legal systems of the world...”).

208 Siag v Egypt, Award, paras. 451-455.

209 Metalclad v Mexico, paras. 91.

219 Loewen v United States, Award, paras. 132, 137.

211 Tecmed v Mexico, Award, para. 153.
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212 Waste Management v Mexico, Award, para. 138.
213 US Model BIT, art. 5(2).

214 DOLZER et al., supra note 171, at 178-179.

215 Azinian v Mexico, Award, paras. 102-103.
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216 Ambatielos Claim, Mar. 6, 1956 (Greek v UK), at 111.

217 DOLZER et al., supra note 171, at 181.

218 Lowen v United States, Award, para. 132 (June, 26, 2003).

219 219 NAFTA, art. 1102 ("Article 1102: National Treatment 1. Each Party shall accord to investors of
another Party treatment no less favorable than that it accords, in like circumstances, to its own investors with
respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other
disposition of investments. 2. Each Party shall accord to investments of investors of another Party treatment
no less favorable than that it accords, in like circumstances, to investments of its own investors with respect
to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of
investments.3. The treatment accorded by a Party under paragraphs 1 and 2 means, with respect to a state or
province, treatment no less favorable than the most favorable treatment accorded, in like circumstances, by
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that state or province to investors, and to investments of investors, of the Party of which it forms a part. 4.
For greater certainty, no Party may: (a) impose on an investor of another Party a requirement that a minimum
level of equity in an enterprise in the territory of the Party be held by its nationals, other than nominal
qualifying shares for directors or incorporators of corporations; or (b) require an investor of another Party, by
reason of its nationality, to sell or otherwise dispose of an investment in the territory of the Party.”)

220 DOLZER et al., supra note 171, at 206.

221 2008 German Model BIT, art. 3(2) (“(2) Neither Contracting State shall subject investors of the other
Contracting regards their activity in connection with investments in its territory, to treatment less favourable
than it accords to its own investors or to investors of any third State...”).

222 1991 Spain-Argentina BIT, art. IV(2) (“In all matters subject to this Agreement, this treatment shall be no
less favourable than that extended by each the investments made in its territory by investors of a third
country”).

223 SD Myers v Canada, First Partial Award, para. 250 (Nov. 13, 2000).
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224 Corn Products International, Inc. v. United Mexican States, ICSID Case No. ARB (AF)/04/1, Decision on
Responsibility, paras. 138, 142 (Jan. 15, 2008).

225 SD Myers v Canada, First Partial Award, para. 250 (Nov. 13, 2000).

226. GAMI v Mexico, Award, paras. 156-158 (Jan. 9, 2003).

227 Chile- Malaysia BIT, art. 3 (1. Investments made by investors of either Party in the territory of the other
Contracting Party shall receive treatment which is fair and equitable, and not less favourable than that
accorded to investments made by investors of any third State...).

228 MTD v Chile, Award, paras. 103-104 (May 25, 2004).

229 Bayindir v Pakistan, Award, paras. 163-167 (Aug. 27, 2009).
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230 CME v Czech Republic, Final Award, para. 500 (Mar. 14, 2003).

231 2012 US Model BIT, art. 6(1) (“Neither Party may expropriate or nationalize a covered investment either
directly or indirectly through measures equivalent to expropriation or nationalization (“expropriation”)...”).
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232 Id. Annex B (“(a) The determination of whether an action or series of actions by a Party, in a specific fact
situation, constitutes an indirect expropriation, requires a case-by-case, fact-based inquiry that considers,
among other factors: (i) the economic impact of the government action, although the fact that an action or
series of actions by a Party has an adverse effect on the economic value of an investment, standing alone,
does not establish that an indirect expropriation has occurred; (ii) the extent to which the government action
interferes with distinct, reasonable investment-backed expectations; and (iii) the character of the government
action. (b) Except in rare circumstances, non-discriminatory regulatory actions by a Party that are designed
and applied to protect legitimate public welfare objectives, such as public health, safety, and the
environment, do not constitute indirect expropriations”).

233 USMCA, art. 14 (“No Party shall expropriate or nationalize a covered investment either directly or
indirectly through measures equivalent to expropriation or nationalization (expropriation), except: (a) for a
public purpose; (b) in a non-discriminatory manner; (c) on payment of prompt, adequate, and effective
compensation in accordance with paragraphs 2, 3, and 4; and (d) in accordance with due process of law...”).
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234 Toto v Lebanon, Decision on Jurisdiction, para. 164, Sept. 11, 2009.

235 ECHR, art. 35(1) (“Admissibility criteria 1. The Court may only deal with the matter after all domestic
remedies have been exhausted, according to the generally recognised rules of international law, and within a
period of four months from the date on which the final decision was taken™).

236 ICCPR, 41(1)(c) (“1. A State Party to the present Covenant may at any time declare under this article that
it recognizes the competence of the Committee to receive and consider communications to the effect that a
State Party claims that another State Party is not fulfilling its obligations under the present Covenant.
Communications under this article may be received and considered only if submitted by a State Party which
has made a declaration recognizing in regard to itself the competence of the Committee. No communication
shall be received by the Committee if it concerns a State Party which has not made such a declaration.
Communications received under this article shall be dealt with in accordance with the following procedure:
(c) The Committee shall deal with a matter referred to it only after it has ascertained that all available
domestic remedies have been invoked and exhausted in the matter, in conformity with the generally
recognized principles of international law. This shall not be the rule where the application of the remedies is
unreasonably prolonged...).
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7 American Convention of Human Rights, art. 46(1)(a) (“1. Admission by the Commission of a petition or
communica tion lodged in accordance with Articles 44 or 45 shall be subject to the following
requirements:...a. That the remedies under domestic law have been pursued and exhausted in accordance
with generally recognized principles of international law;...”).

238 Id. art. 46(2) (“The provisions of paragraphs 1a and 1b of this article shall not be applicable when: a. The
domestic legislation of the state concerned does not afford due process of law for the protection of the right
or rights that have allegedly been violated; b. The party alleging violation of his rights has been denied access
to the remedies under domestic law or has been prevented from exhausting them; or c. There has been
unwarranted delay in rendering a final judgment under the aforementioned remedies.”).

239 African Charter on Human and Peoples’ Rights, art. 50 (“The Commission can only deal with a matter
submitted to it after making sure that all local remedies, if they exist, have been exhausted, unless it is
obvious to the Commission that the procedure of achieving these remedies would be unduly prolonged”).

240 1. art. 56(5) (“Communications relating to human and peoples' rights referred to in Article 55 received
by the Commission shall be considered if they:...5. Are sent after exhausting local remedies, if any, unless it
is obvious that this procedure is unduly prolonged...”).
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241 Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1, Award, para. 91
(Aug. 30, 2000).

242 Case T-315/01, Kadi v Council and Commission, (Sept. 3, 2008), § 345.

6 144337,
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24 Universal Declaration, art. 8 (“Everyone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the constitution or by law”).

245 ICCPR, art. 2(3) (3. Each State Party to the present Covenant undertakes:(a) To ensure that any person
whose rights or freedoms as herein recognized are violated shall have an effective remedy, notwithstanding
that the violation has been committed by persons acting in an official capacity;(b) To ensure that any person
claiming such a remedy shall have his right thereto determined by competent judicial, administrative or
legislative authorities, or by any other competent authority provided for by the legal system of the State, and
to develop the possibilities of judicial remedy; (c) To ensure that the competent authorities shall enforce such
remedies when granted”).

246 ECHR, art. 13 (“Everyone whose rights and freedoms as set forth in this Convention are violated shall
have an effective remedy before a national authority notwithstanding that the violation has been committed
by persons acting in an official capacity”).

247 American Convention of Human Rights, art. 25(“1. Everyone has the right to simple and prompt
recourse, or any other effective recourse, to a competent court or tribunal for protection against acts that
violate his fundamental rights recognized by the constitution or laws of the state concerned or by this
Convention, even though such violation may have been committed by persons acting in the course of their
official duties™).

248 Azinian v Mexico, Award, paras. 102-103.



E e T AR fe 2 B ehF o AR e AT A e R hE e E

-

dpdre o B IR T s w2 AF g 0§ AREERREL F - v R
OB A REETF RN FRRMLES - s ERAHEREFLIND A

Ao BEBFAPFRRFEARFREAEANFEE B FRIL G AF S o

%J%%ﬂ:é_%?)ogkpgiﬁym/z 2% 2. | ECHR % 6 527 20 M- « adzs

TRAAAE Y A S ERAAARRE 2 E A EAg Y B0 ESIES
BAEFT LA EG LR R A2t AEAERRT OB K D
TAHEABRGLRE T RS R SRS IOAIL DG I = R

AEFRchfpd FEAGRZED | H2 0 AR LS B o 2 V2T gy
2B T ARUR AL (T) 2T S T RATE S im0 ey
A 7

prd > et AR (F) J @ AL Ad B

CEF VAR L L BERRE ) vk B mE 4 LR m?,'« LI AN £
Pl E AR R T AR (T) AN AR ang o 3 E BT R GE A qp e

249 Universal Declaration, arts. 10, 11 (“Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and obligations and of any criminal
charge against him ; 1. Everyone charged with a penal offence has the right to be presumed innocent until
proved guilty according to law in a public trial at which he has had all the guarantees necessary for his
defence. 2. No one shall be held guilty of any penal offence on account of any act or omission which did not
constitute a penal offence, under national or international law, at the time when it was committed. Nor shall a
heavier penalty be imposed than the one that was applicable at the time the penal offence was committed”).
250 ECHR, art. 6 (“1. In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public may be
excluded from all or part of the trial in the interests of morals, public order or national security in a
democratic society, where the interests of juveniles or the protection of the private life of the parties so
require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity
would prejudice the interests of justice. 2. Everyone charged with a criminal offence shall be presumed
innocent until proved guilty according to law. 3. Everyone charged with a criminal offence has the following
minimum rights: (a) to be informed promptly, in a language which he understands and in detail, of the nature
and cause of the accusation against him; (b) to have adequate time and facilities for the preparation of his
defence; (c) to defend himself in person or through legal assistance othis own choosing or, if he has not
sufficient means to pay for legal assistance, to be given it free when the interests of justice so require; (d) to
examine or have examined witnesses against him and to obtain the attendance and examination of witnesses
on his behalf under the same conditions as witnesses against him; (e) to have the free assistance of an
interpreter if he cannot understand or speak the language used in court.”).
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251 ICCPR, art. 14.

252 American Convention of Human Rights, art. 8 (RIGHT TO A FAIR TRIAL. 1. Every person has the
right to a hearing, with due guarantees and within a reasonable time, by a competent, independent, and
impartial tribunal, previously established by law, in the substantiation of any accusation of a criminal nature
made against him or for the determination of his rights and obligations of a civil, labor, fiscal, or any other
nature...2. Every person accused of a criminal offense has the right to be presumed innocent so long as his
guilt has not been proven according to law. During the proceedings, every person is entitled, with full
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equality, to the following minimum guarantees: a. The right of the accused to be assisted without charge by a
translator or interpreter, if he does not understand or does not speak the language of the tribunal or court; b.
Prior notification in detail to the accused of the charges against him;).

253 ECHR arts. 5(5), 41 (“5. Everyone who has been the victim of arrest or detention in contravention of the
provisions of this Article shall have an enforceable right to compensation; If the Court finds that there has
been a violation of the Convention or the Protocols thereto, and if the internal law of the High Contracting
Party concerned allows only partial reparation to be made, the Court shall, if necessary, afford just
satisfaction to the injured party; 41. If the Court finds that there has been a violation of the Convention or the
Protocols thereto, and if the internal law of the High Contracting Party concerned allows only partial
reparation to be made, the Court shall, if necessary, afford just satisfaction to the injured party”).

234 ECHR Protocol Seventh, art. 3 (“When a person has by a final decision been convicted of a criminal
offence and when subsequently his conviction has been reversed, or he has been pardoned, on the ground that
a new or newly discovered fact shows conclusively that there has been a miscarriage of justice, the person
who has suffered punishment as a result of such conviction shall be compensated according to the law or the
practice of the State concerned, unless it is proved that the non-disclosure of the unknown fact in time is
wholly or partly attributable to him").

255 ICCPR arts. 9(5), 14(6) (5. Anyone who has been the victim of unlawful arrest or detention shall have
an enforceable right to compensation; 6. When a person has by a final decision been convicted of a criminal
offence and when subsequently his conviction has been reversed or he has been pardoned on the ground that
a new or newly discovered fact shows conclusively that there has been a miscarriage of justice, the person
who has suffered punishment as a result of such conviction shall be compensated according to law, unless it
is proved that the non-disclosure of the unknown fact in time is wholly or partly attributable to him”).
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256 American Convention, arts. 10, 63(1) (“Every person has the right to be compensated in accordance with
the law in the event he has been sentenced by a final judgment through a miscarriage of justice; If the Court
finds that there has been a violation of a right or freedom protected by this Convention, the Court shall rule
that the injured party be ensured the enjoyment of his right or freedom that was violated. It shall also rule, if
appropriate, that the consequences of the measure or situation that constituted the breach of such right or
freedom be remedied and that fair compensation be paid to the injured party”).

257 CERD, art. 6 (“States Parties shall assure to everyone within their jurisdiction effective protection and
remedies, through the competent national tribunals and other State institutions, against any acts of racial
discrimination which violate his human rights and fundamental freedoms contrary to this Convention, as well
as the right to seek from such tribunals just and adequate reparation or satisfaction for any damage suffered
as a result of such discrimination™).

258 UN Convention against Torture, art. 14(“1. Each State Party shall ensure in its legal system that the
victim of an act of torture obtains redress and has an enforceable right to fair and adequate compensation,
including the means for as full rehabilitation as possible. In the event of the death of the victim as a result of
an act of torture, his dependants shall be entitled to compensation. 2. Nothing in this article shall affect any
right of the victim or other persons to compensation which may exist under national law”).

239 MAZZESCHI, supra note 3, at 361-362.

260 Cfr. HRCtee, General Comment No. 31, 26 May 2004, para. 16; ICCPR, art. 2(3) (“3. Each State Party to
the present Covenant undertakes: ... (b) To ensure that any person claiming such a remedy shall have his
right thereto determined by competent judicial, administrative or legislative authorities, or by any other
competent authority provided for by the legal system of the State, and to develop the possibilities of judicial
remedy; (c) To ensure that the competent authorities shall enforce such remedies when granted”).

261 ICSID Convention, art. 54(1) (“Each Contracting State shall recognize an award rendered pursuant to this
Convention as binding and enforce the pecuniary obligations imposed by that award within its territories as if
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it were a final judgment of a court in that State. A Contracting State with a federal constitution may enforce
such an award in or through its federal courts and may provide that such courts shall treat the award as if it
were a final judgment of the courts of a constituent state”).

262 Mees Brenninkmeijer, The Problem of Execution Immunities and the ICSID Convention, 22 J. World
Investment & Trade 429 (2021).

263 Id. art. 8(2) (“Every person accused of a criminal offense has the right to be presumed innocent so long as
his guilt has not been proven according to law. During the proceedings, every person is entitled, with full
equality, to the following minimum guarantees...”).
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264 Tecmed v Mexico, Award, paras. 154-156.

265 VCLT, art. 26 (“Every treaty in force is binding upon the parties to it and must be performed by them in
good faith”).

266 Mel Cousins, Legitimate Expectation and Social Security Law Under the European Convention of Human
Rights, 23(1) EJSS 24, 25 (2021).
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267 2008 German Model BIT, art. 3(2) (“(2) Neither Contracting State shall subject investors of the other
Contracting regards their activity in connection with investments in its territory, to treatment less favourable
than it accords to its own investors or to investors of any third State...”).

268 JCESER, arts. 1, 3; ICCPR, arts. 1, 3.

269 UN Charter, arts. 1(3), 55(c); ICESER, arts. 2, 3; ICCPR, arts. 2, 3.
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271 SD Myers v Canada, First Partial Award, para. 250 (Nov. 13, 2000).
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273 See Yukos Universal Limited (Isle of Man) v. The Russian Federation, § 63, PCA 2005-04/AA227
[hereinafter Yukos v Russia PCA 2005-04/AA227]; OAO Neftyanaya Kompaniya Yukos V. Russia, Sept. 20,
2011, Application no. 14902/04, ECtHR [hereinafter 2011 ECtHR Yukos v Russia].
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# Yukos Universal Limited (Isle of Man) v. The Russian Federation % ¥ z2_ i £ A
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274 Winfried H. A. M. van den Muijsenbergh & Sam Rezai, Corporations and the European Convention on
Human Rights, 25(1) GLOBAL BUSINESS & DEVELOPMENT L. J. 45, 61-62 (2012); 2011 ECtHR Yukos v
Russia, supra note 273.

275 Yukos v Russia PCA 2005-04/AA227, supra note 273.

276 ECT, art. 10(1) (“1) Each Contracting Party shall, in accordance with the provisions of this Treaty,
encourage and create stable, equitable, favourable and transparent conditions for Investors of other
Contracting Parties to make Investments in its Area. Such conditions shall include a commitment to accord at
all times to Investments of Investors of other Contracting Parties fair and equitable treatment. Such
Investments shall also enjoy the most constant protection and security and no Contracting Party shall in any
way impair by unreasonable or discriminatory measures their management, maintenance, use, enjoyment or
disposal. In no case shall such Investments be accorded treatment less favourable than that required by
international law, including treaty obligations. Each Contracting Party shall observe any obligations it has
entered into with an Investor or an Investment of an Investor of any other Contracting Party™).
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277 Yukos v Russia PCA 2005-04/AA227, supra note 273, 9 1578.

278 Id. 9 1579.

2 Id. 4 1580.

280 ECT, art. 13(1) (“(1) Investments of Investors of a Contracting Party in the Area of any other Contracting
Party shall not be nationalized, expropriated or subjected to a measure or measures having effect equivalent
to nationalization or expropriation (hereinafter referred to as “Expropriation”) except where such
Expropriation is: (a) for a purpose which is in the public interest; (b) not discriminatory; (c) carried out under
due process of law; and (d) accompanied by the payment of prompt, adequate and effective compensation.”).
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Bl Yukos v Russia PCA 2005-04/AA227, supra note 273, 9 1581-1584.
2 14 4 1585.
28 OAO Neftyanaya Kompaniya Yukos v. Russia, App. No. 14902/4 ECtHR, q 435 (Jan. 29, 2009).

81



“EAE N K L T AR TR L (b) 3 REARE - BT A PR

7444 ECHR 5 1 53k %2 5 1 (52 M A8 %M > Yukos :n 5 B Rsrag f2
fyEp f B s bR AR B S B 5 A0t Yukos 11 B > BBSHI A A
M7%%& K Yukos f 3 & FF4eet e < 2 f) A8 B EBATZ 75 ¢ A FF ¢ il © Yukos
S s BRETHA T A e £ A0 bl 2 p AU AR K Yukos T 2 AR
B A ABEOPFAL (TS 0 S B BB Yukos § PEenf 0 2 s Bpy
JEE R 7 Yukos “rik I H @ e E B s 3 ST F 5 ARBAE F i e
H o] ¢ ARGRE A RGE 0 B R ETRZ & R Yukos #& I enif A5 0 £ B0 BotS Yukos 3R
5 YNG endt & § 252 en s JE P B TR R ATICRR SO0 % YBRE M i
BT P Rt 75 o YukosniiE s H A ECHR % 1523 % 152

E’J}g ’}’gl—‘?—]“ﬁ 285

ECtHR 3% % # %27 2% Yukos 2 @ 2000 & cifeis ™ A2 5 > #7fad ed) gt §7
B35 0 ¥ Yukos M A fEcnF AR EE 2 e Fl G R AT e 0 2 k2 3 R
hi2 ik R ﬁt—*ﬁ kA - TFIPN A AR F N iz LRI E
b EREARE R > A BT R AR U2 2R ER Yukos #HH R KEFR
Ferz AR VAR e LT HAAERL B2 S 20 ECtHR » 3
Ao BURATEH Yukos o & asi I ARA A bk LARR g E P B R

iy %52 BB 2T hT Es 4 4 Yukos 2 P A i3 F I T 0 LR RATE ARE

284 2011 ECtHR Yukos v Russia, supra note 273, § 551; ECHR, arts. 6(1), 6(3)(c) (“1. In the determination
of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and
public hearing within a reasonable time by an independent and impartial tribunal established by law.
Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial
in the interests of morals, public order or national security in a democratic society, where the interests of
juveniles or the protection of the private life of the parties so require, or to the extent strictly necessary in the
opinion of the court in special circumstances where publicity would prejudice the interests of justice; 3.
Everyone charged with a criminal offence has the following minimum rights: ...(b) to have adequate time
and facilities for the preparation of his defence;...”).

25 OAO Neftyanaya Kompaniya Yukos v. Russia, App. No. 14902/4 ECtHR, Y 476- 494 (Jan. 29, 2009).
286 2011 ECtHR Yukos v Russia, supra note 273, 9 571-575.
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288 ECHR, art. 18 (“The restrictions permitted under this Convention to the said rights and freedoms shall not
be applied for any purpose other than those for which they have been prescribed”).

289 2011 ECtHR Yukos v Russia, supra note 273, q 606.

20 Id. 49 663-664.
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Bl Id. 49 665-666.

22 ECHR, art. 14 (“Prohibition of discrimination The enjoyment of the rights and freedoms set forth in this
Convention shall be secured without discrimination on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with a national minority, property,
birth or other status™).

293 2011 ECtHR Yukos v Russia, supra note 273, ] 615, 616.

24 Id. 9667 (“Regard being had to the particular circumstances of the present case and to the reasoning
which led it to find a violation of Article 6 of the Convention and Article 1 of Protocol No. 1 to the
Convention, the Court finds that there is no cause for a separate examination of the same facts from the

standpoint of Article 7 of the Convention and through the prism of the “effective remedies” requirement of
Article 13.”).
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