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Abstract

As service sector is heavily regulated, domestic regulation might become the major
trade barrier. However, the negotiation under the General Agreement on Trade in
Services (GATS) article 6.4 is almost stalled. The paper aims at analyzing the
challenges in the negotiation. Focusing on the common nature of “governance” between
domestic regulation and trade governance in GATS article 6.4, the paper argues that
good governance must be based on impact analysis, which makes necessity test the core
of GATS article 6.4 negotiation. The paper examines the negotiation history of
necessity test, and argues that the focus of negotiation should be the necessity analysis,
rather than the scope of objectives in necessity test. The solution of the negotiation
challenge is therefore focusing on the elements of necessity analysis, particularly the

trade restrictiveness.
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%5 Agreement on Technical Barriers to Trade, art. 2.2: “Members shall ensure that technical regulations
are not prepared, adopted or applied with a view to or with the effect of creating unnecessary obstacles
to international trade.  For this purpose, technical regulations shall not be more trade-restrictive than
necessary to fulfil a legitimate objective, taking account of the risks non-fulfilment would create.
Such legitimate objectives are, inter alia: national security requirements; the prevention of deceptive
practices; protection of human health or safety, animal or plant life or health, or the environment. In
assessing such risks, relevant elements of consideration are, inter alia: available scientific and technical
information, related processing technology or intended end-uses of products.”
% Sanitary and Phytosanitary Measures, art. 2.2: “Members shall ensure that any sanitary or
phytosanitary measure is applied only to the extent necessary to protect human, animal or plant life or
health, is based on scientific principles and is not maintained without sufficient scientific evidence,
except as provided for in paragraph 7 of Article 5.”
27 Sanitary and Phytosanitary Measures, art. 5.6: “Without prejudice to paragraph 2 of Article 3, when
establishing or maintaining sanitary or phytosanitary measures to achieve the appropriate level of
sanitary or phytosanitary protection, Members shall ensure that such measures are not more trade-
restrictive than required to achieve their appropriate level of sanitary or phytosanitary protection,
taking into account technical and economic feasibility.”
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30 Disciplines on Domestic Regulation Pursuant to GATS Article V1:4 (2011 Draft), Art.7:
“"Qualification requirements"” are substantive requirements relating to the competence of a natural
person in relation to the supply of a service, and which are required to be demonstrated for the purpose
of obtaining authorization to supply a service.”
31 Disciplines on Domestic Regulation Pursuant to GATS Article V1:4 (2011 Draft), Art.8:
“"Qualification procedures" are administrative or procedural rules that a natural person must adhere to
in order to demonstrate compliance with qualification requirements, for the purpose of obtaining
authorization to supply a service”
32 Disciplines on Domestic Regulation Pursuant to GATS Article VI:4 (2011 Draft), Art.5: “"Licensing
requirements™ are substantive requirements, other than qualification requirements, with which a natural
or a juridical person is required to comply in order to obtain, amend or renew authorization to supply a
service.”
3 Disciplines on Domestic Regulation Pursuant to GATS Article VI:4 (2011 Draft), Art.6: “"Licensing
procedures” are administrative or procedural rules that a natural or a juridical person, seeking
authorization to supply a service, including the amendment or renewal of a licence, must adhere to in
order to demonstrate compliance with licensing requirements.”
3 Disciplines on Domestic Regulation Pursuant to GATS Article VI:4 (2011 Draft), Art.9: “"Technical
standards" are measures that lay down the characteristics of a service or the manner in which it is
supplied. Technical standards also include the procedures relating to the enforcement of such
standards.” or “"Technical standards" are measures [that prescribe] the characteristics of a service or
the manner in which it is supplied. Technical standards also include the procedures relating to the
enforcement of such standards.”
% General Agreement on Trade in Service, art. V1:4.
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37 WTO, Council for Trade in Services, Decision on Disciplines Relating to the Accountancy Sector,
S/L/63 (Dec. 15, 1998).
3 Disciplines on domestic regulation in the accountancy sector Paragraph V: “Members shall make
publicly available, including through the enquiry and contact points established under Articles Il and
IV of the GATS, the names and addresses of competent authorities (i.e. governmental or non-
governmental entities responsible for the licensing of professionals or firms, or accounting
regulations)....”
3 Aik Hoe Lim & Bart de Meester, An Introduction to Domestic Regulation and GATS, in WTO
DOMESTIC REGULATION AND SERVICE TRADE 11 (Aik Hoe Lim & Bart de Meester eds., 2014).
40 Disciplines on domestic regulation in the accountancy sector Paragraph I1I: “Members shall ensure
that measures not subject to scheduling under Articles XV1 or XVII of the GATS, relating to licensing
requirements and procedures, technical standards and qualification requirements and procedures are not
prepared, adopted or applied with a view to or with the effect of creating unnecessary barriers to trade
22
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in accountancy services. For this purpose, Members shall ensure that such measures are not more trade-
restrictive than necessary to fulfil a legitimate objective. Legitimate objectives are, inter alia, the
protection of consumers (which includes all users of accounting services and the public generally), the
quality of the service, professional competence, and the integrity of the profession.”
4l Who we are and what we do, About us, IFRS, 2016, available at http://www.ifrs.org/About-
us/Documents/Who-We-Are-English-2016.pdf (last visited Dec. 22, 2016).
42 Marion Dakers, BP picks Deloitte for one of Britain's most valuable audits, Business, THE
TELEGRAPH, Nov. 15, 2016, available at http://www.telegraph.co.uk/business/2016/11/15/bp-picks-
deloitte-for-one-of-britains-most-valuable-audits/ (last visited Dec. 22, 2016).
43 Aik Hoe Lim & Bart de Meester, supra note 39, at 10.
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4 WTO, Council for Trade in Services, supra note 9.
4 WTO, Working Party on Domestic Regulation, Annual Report of the Working Party on Domestic
Regulation to the Council for Trade in Services (2007), 12, S/IWPDR/10 (Nov. 13, 2007).
46 WTO, Working Party on Domestic Regulation—Report on the Meeting Hold on 1 April 2009,
S/WPDR/M/40 (May 12, 2009).
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47 WTO Trade in Services Division, Disciplines on Domestic Regulation Pursuant to GATS Atrticle
(Background document), Service, WORLD TRADE ORGANIZATION, June 2011, available at
https://www.wto.org/english/tratop_e/serv_e/dom_reg_negs_bckgddoc_e.doc (last visited Dec. 22,
2016).
8 Disciplines on Domestic Regulation Pursuant to GATS Article VI:4 (2011 Draft), Art.10: “These
disciplines apply to measures by Members relating to licensing requirements and procedures,
qualification requirements and procedures, and technical standards affecting trade in services where
specific commitments are undertaken. They do not apply to measures to the extent that they constitute
limitations subject to scheduling under Article XVI or XVIL.”
49 WTO, Working Party on Domestic Regulation—Report on the Meeting Hold on 12 March 2002, {
16, S/IWPDR/M/15 (Apr. 10, 2002).
%0 WTO, Working Party on Domestic Regulation—Report on the Meeting Hold on 22 June 2005, { 20,
S/WPDR/M/30 (Sept. 6, 2006).
51 Disciplines on Domestic Regulation Pursuant to GATS Article VI:4 (2011 Draft), Art.14: “Each
Member shall maintain or establish appropriate mechanisms for responding to enquiries from any
service suppliers regarding any measures relating to licensing requirements and procedures,
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qualification requirements and procedures, and technical standards. Such enquiries may be addressed
through the enquiry and contact points established under Articles 111 and IV of the GATS or any other
mechanisms as appropriate.”
52 Disciplines on Domestic Regulation Pursuant to GATS Article VI:4 (2011 Draft), Art.13: “Each
Member shall publish promptly, through printed or electronic means, all measures of
general application relating to licensing requirements and procedures, qualification requirements and
procedures, and technical standards. This shall include the following information, where it exists,
inter alia: ...(h) where applicable, opportunity and associated procedures for public involvement such
as through hearings and opportunity for comment; (i) established timeframe for processing of an
application.”
%3 Disciplines on Domestic Regulation Pursuant to GATS Article VI:4 (2011 Draft), Art.18: “Each
Member shall ensure that the procedures used by, and the decisions of, the competent authority in the
licensing process are impartial with respect to all applicants. The competent authority should be
operationally independent of and not accountable to any supplier of the services for which the licence
is required.”
5 Aik Hoe Lim & Bart de Meester, supra note 39, at 14.
%5 WTO, Working Party on Domestic Regulation—Report on the Meeting Hold on 1 July 2003, 1 93,
S/WPDR/M/22 (Sept. 22, 2003).
% 1d., at 7 99.
5" Disciplines on Domestic Regulation Pursuant to GATS Article VI:4 (2011 Draft), Art.11: “Measures
relating to licensing requirements and procedures, qualification requirements and procedures, and
technical standards shall be pre-established, based on objective and transparent criteria and relevant to
the supply of the services to which they apply.”
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%8 WTO Trade in Services Division, supra note 47, 1 18.
% WTO, Working Party on Domestic Regulation—Report on the Meeting Hold on 18 February 2005, |
30, S/IWPDR/M/29 (July 11, 2005).
80 WTO, Working Party on Domestic Regulation—Disciplines on Domestic Regulation Pursuant to
GATS Article VI:4 (Chairman's Progress Report), 14, SAWPDR/W/45 (Apr. 14, 2011).
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61 WTO, Working Party on Domestic Regulation—Report on the Meeting Hold on 14 July 1999, 1 3,

S/WPDR/M/2 (Sept. 2, 1999).

52 David Drummond > Bt % 8¢ B hE F7 8P > GOOGLE » 2010 & 3 % 23 p » Heit :
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8 Loretta Chao & Amir Efrati, China Renews Google's License, Tech, THE WALL STREET JOURNAL,

July 11, 2010, available at

http://www.wsj.com/articles/SB10001424052748704075604575356552939507706 (last visited Dec.
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8 WTO, Working Party on Domestic Regulation—Communication from Brazil, Canada and the
United States, 1 3, SSWPDR/W/44 (Mar. 22, 2011).
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8 WTO, Working Party on Domestic Regulation—Report on the Meeting Hold on 2 October 2000
(Annex: Summary of Informal Discussion on the Checklist of Issues for WPDR), 1 3, S’WPDR/M/8
(Nov. 17, 2000).
0 WTO, Working Party on Domestic Regulation—Report on the Meeting Hold on 29 November 2000,
112, SSWPDR/M/9 (Mar. 12, 2001).
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L WTO, Working Party on Domestic Regulation—Report on the Meeting Hold on 12 July 2000, 1 14,
S/WPDR/M/7 (Sept. 19, 2000).
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% WTO, Working Party on Domestic Regulation—Communication from the European Communities
and Their Member States, 117, S’IWPDR/W/14 (May 1, 2001).
8 WTO, Working Party on Domestic Regulation—Report on the Meeting Hold on 11 May 2001, 16,
S/WPDR/M/11 (June 7, 2001).
81 WTO, Working Party on Domestic Regulation—Report on the Meeting Hold on 3 July 2001, 1 52,
S/WPDR/M/12 (Aug. 16, 2001).
8 1d., at 7 54.
8 WTO, Working Party on Domestic Regulation—Communication from Australia, 11 4, 8,
S/WPDR/W/15 (May 3, 2001).
8 1d., at 7 16.
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8 WTO, Working Party on Domestic Regulation—Communication from Korea, 13, S/\WPDR/W/9
(Sept. 28, 2000).
8 WTO, supra note 55, 1 23.
87 WTO, Working Party on Domestic Regulation—Report on the Meeting Hold on 3 December 2003, |
47, SIWPDR/M/24 (Jan. 22, 2004).
8 WTO, supra note 75, 1 77.
8 1d., at 767
% WTO, Working Party on Domestic Regulation—Communication from Antigua and Barbuda,
Barbados, Cuba, Dominica, Dominican Republic, El Salvador, Fiji, Grenada, Guatemala, Honduras,
Jamaica, Mauritius, Mongolia, Nicaragua, Paraguay, St. Kitts and Nevis, St. Vincent and the
Grenadines and Trinidad and Tobago, 1 6, JOB(06)/66 (Mar. 27, 2006).
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