E

VY BAXRBEIRE S RE X

BREHE  BEE BL

BRI ES iR O EEBRIENENEZ
bt — 3am WTO A& E A B ith = [ FimfZiR
HHl 2z R

MHERE - FiEin B
PERBNAT=5F5H



i &

HEREE R AIRARE - B EEIRESEAIEKE  HEHHN - 15
ERRFRAIEFEEN - BFREARZEIEG—EERMm AT ZERE
BB IRERET SELBSFEEER CHRARHREERNER

ERIBERE - SERERERESR - WA ERTAABRPREER
REHERS - BIb - AR THEHE BRI B iR E BRI E A ithF B3 iR67
FOEHIINLARAT - BB R B ATE A SR A E RN ERMRES
FARZEISR MBI RR R i3 A Bl it B B im iR R I I S AR 2 E
2 ANSCERZE EERILAH SRERTTHY 1965 FERII Z BRI E FimP i
(ICSID)Z BRI ©

A B E A it ¥ B B in AR Z B RE R THEIE - Wi
1966 FFAEMHY ICSID DA EEIRMELE th IR IZ E R ERIEAR - HigAlE
—35E 1CSID ERRERAELIA » ¥ 1CSID B A (ratione personaé) RESY (ratione
materiae) B SETEMH BB R RIREZE — 5 EA  MEHLAESRANLARHAT Z ©

A8 LIt 3 - ARSCHET IR T E A\ Bdith = BIIS E F iR AR iR
IR EFIEEAE 30 1CSID AR EFRENEHYEEEER
WRHRERTERZEE - BEREDE RN EIZEHINREE T A EMIE
PR o I ARSIUREHEY ICSID EEEEE BITs REBFFBRIREE -
BITs ARIMNFEIHEEREFIFTSI ZHEFEHREE - URMhEFIEESR
(conflicting award)EIRE + EiBH 1CSID L4V BIT FRES & — LA ERRE -
TEARRERELH ' IS ESEREREBERS RRRIAMERITE AHtT
B 3B i AR R i TR - AR, WTO AR E A B ith ¥ B B i 2RI R
ZOJHEME 3T » A SR ¥4 3 B AT E R s IR B B2 Fl B 1CSID Wbl iR
& e
BT - 1EFE  BEE  REAEMTEFIRERR - BRRRIGES

wepL ~ g - HRE S A



A Study of Jurisdiction and Reform of the International Center for
Settlement of Investment Disputes, with a Discussion of the
Prospects for Inclusion of investor-State Dispute Settlement

Mechanism in the WTO

Abstract

While the inexorable trend towards globalization has caused international
direct investment to grow dramatically, it has also led to a steady increase in the
number of investment disputes. International investors therefore eagerly look
forward to the institution of an effective and impartial international investment
dispute resolution mechanism. Although Taiwan, through its many years of
economic development, has become a major source of foreign investment,
surveys show that Taiwan firms are not good at using international arbitration to
protect their rights and interests in investment disputes. This study accordingly
analyzes the investor-State dispute settlement provisions in international
investment agreements(IIAs) in an effort to provide concrete, practical strategies
for the government of Taiwan in international negotiations and for Taiwanese
firms in their foreign investment. Since there is already extensive research
literature addressing investor-State dispute settlement mechanisms, this study
focuses on the jurisdiction of the International Center for Settlement of
Investment Dispute(ICSID) under the aegis of the World Bank in 1965.

This study first introduces investor-State dispute settlement mechanisms and
their development. Next, the study discusses the main provisions of the
Convention on the Settlement of Investment Disputes between States and
Nationals of Other States (ICSID Convention) came into force on 1966 and its
relationship to other IIAs. The study then explains the various legal issues
connected with 1CSID’s jurisdiction ratione personae and ratione materiae, and finally,

analyzes specific cases.

The results of the aforementioned analysis are employed to critique existing
investor-State investment dispute settlement mechanisms. This study makes four
system-related recommendations, namely that the ICSID convention should: 1)
liberalize the scope of ICSID’s subject-matter jurisdiction; 2) review undefined
investment methods; 3) recognize dual nationalities; and 4) reform the degree and
circumstances of foreign control. This study further discusses legal problems
related to the ICSID Convention and bilateral investment treaties (BITs),
including conflicting awards, procedural conflicts stemming from different

dispute settlement forum in BITSs, and problems involving ICSID's jurisdiction



and most-favored nation(MFN) provisions in BITs. As for future prospects, the
study analyzes whether the current multilateral investment framework can resolve
the problems of the current investor-State dispute settlement mechanism, and
examines the possibility of incorporating investor-State dispute settlement
mechanism in the WTO. This study concludes with recommendations concerning
how the government and companies of Taiwan can use the ICSID mechanism at

the current stage.

Keywords: investment dispute, jurisdiction, investor-State dispute settlement,
ICSID, arbitration, WTO
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% Alfred Escher, Current Development, Legal Challenges and Definition of FDI, in LEGAL ASPECTS OF

FOREIGN DIRECT INVESTMENT 8-9 (DANIEL D BRADLOW & ALFRED ESCHER ed.) (1999).

3 UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT (UNCTAD), WORLD INVESTMENT

REPORT 2003-FDI POLICIES FOR DEVELOPMENT 3, 23 (2002).
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" Id. para.12.
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AT EFinRZ T RBEE M PITRIHE = A HE -

=+ ICSID HIZBEZRHE

| CS DIZHKIE | CI DAKIFREYIZHY @ B RIARERER IR A TS B 2 B EAY
it FRERTTARITIZA » | (3 D AFAIER —E BB EIERE - TiEa Bl
KAfPFERE(Permanent Court of Arbitration) @ {RE—{EFRAREAPE,
HIZRE" - | C3 D AMZRBRBTEIESEE( Adnini strati ve Counci | ) &
EE(Secretari at) FT4ARL » HTURE—ERABARGHEANE" 2
S :

(—) ITBEEEE

THESEERGFAUETR—BAREN  GFHUEEERARTELES
BUBATERER - SHERBARKRELZ" - SRERNER - &6
BliRE it FRERI TRV RIRHIES - REZENEARANRRIRMHELRT -t
RIBITRBEBRITHNESEEARTE(UTERE "£F ., ) - BEKRRE
FERE N EETERER AT A HRE - AIRAEBRARZ ABETI

' Id. para.13.

7" JOHN COLLIER & VAUGHAN LOWE, supra note 10, at 60.

'8 ICSID Convention Article 3. available from URL:
http://www.worldbank.org/icsid/basicdoc-archive/12 .htm (visited on Nov. 24, 2003).
' 1CSID Convention Article 4(1).

0 ICSID Convention Article 4(2).
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THEEETRMESE - FEPOERITEAMBE KRR BB
R FERE  FREARERFZEFRE KR HEFZEFRE 1t
Rt SR ERIT R IRITBGR e A ARFS M ER SR ERTTRT L FIRMER © RTE
MERNAEIWERNREGG  BEPONFERZER ) ZEPOHE
ETERS  RIHMBRBLELZEZES ) TEMNITRBRELARE
s SRR ELfth i R AE™ -

THEFERSFRTEE R 8 HERF—KER  THHEES
ERMNBFHEELRERHERREEHEAY - ROWSHEREN @ 1TH
BEE—RREE - BURENBEBRELZ” -

) MEE

WEERMER—A  BIRER—ASEA - UEHEMBSFTEN" -
MERNAEINERBITHESEIRERS UEBEEEEE=2LZ=ZH
EBE  FHRTFEENT  EBTEMF-

MERMEIMERPLEFTFEEMEMIBUSEISINGE & FRAETTEEE
FEEN - HERMEIMERAFEREHMBFNESHMESR - WE
RIRFESNAFBEITERAE - SERAL IR - BHEINERAEL - 8INE
REHAR - BRITBEESERERENIEF"

MERSPIULNEEARAERES  MERKBLANATHESEE
FRETISRIERE - BRTHEY - SREalE - WEREERIRAHZR

2 1CSID Convention Article 5.
22 1CSID Convention Article 6.
2 ICSID Convention Article 7.
24 1CSID Convention Article 9.
2 1CSID Convention Article 10.
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BN - MEARBAMFERMAGhRFIERE T UEEZMLEHEIAR” -

PLREMERASMWEEN M. Dadi no’ RERINAMFIRTEIAR
K #BEAR] - M. Danino iR 20034 9 A 24 HIEITEESESEXR/WER -
A fS 2003 £ 10 [KFAE ©

(=) sREEMhEAE

hbERBREENGE/NE - S—/IVEREBRBERECSHBASE
E2” HEGEFROT

1. B—HABEEnE—IVESEENAZME - HFEERA
2 SREFEER - EFREFRER" -

2. EEEHRE—/MAEETASNM - WIEENAR—/NMANA
g ARTEEFE -

3. #IEEIANNMIAE BAGSEME  LRRES & -
TRIMEHERET > MESHBEMEBIAEBZA - &
PERGHES - BISHTEESEEENAE -

4. FRFEFEWIVEAESR  BISSIVEERRERSZEEE
FRERES T EEEEERIRE” -

M9~ duGeithfs -~ BAse A4

| CS D A#E TR0 ANBEREAMA - HITREEDEEEL -« B

%6 ICSID Convention Article 11.

7 I1CSID News Release (September 24, 2003).
* ICSID Convention Article 12.

¥ ICSID Convention Article 13(1).

3 1CSID Convention Article 13(2).

31 1CSID Convention Article 14(1).

32 1CSID Convention Article 15(2).
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BREDEENTENERIZEARIFEN™  [ROLHER RN - ILHIEH
ENEEZHIIAHR - N HEETMRER - TRESE8E
EEEhFE - K56 52158 SIEREMBIKRCEZEBERE  MNHEEES
RERASENTHBEFRAZITR  SHSEHR% - MZEER - =8
HHER T AR EAE ERE AR A R R RREEEF -

hIORERAFRIE - BRPLER - BERABERGVER T HEMD
BIRRABMAMEHE" - DILVIIE « WA RLHFRISERRIZES) - Si—1]
BIBMER - REMBEIRSN - POGRMTITEESEXRE  ABEAIMEE
HESFHEASZEMAFHFE  BTFURH -

F - ICSID HEEERE

| C3 D A= —EERSIERE - MEASFALRNT A - EZRM
—HEE(forum B TFEHESARRES R RILLEMBEEEZL T
EBBERNSEEER - ME—EEHE - AXREA | C3 D ZIERFN
AR EEEE R

BEER | S DARNNKIL - IREANEMTHEEEF G - SR
T 1 C3 D E il - EEMREERER | S DINEREERE - TEEFE
T 1 CI D EHMRMS - MAFHEESAN—FU I S DFEREERES
FRiRHER" RLEMR | GG DHEERS - EREREERTHEEE
| C3 D ARREFE—REE DO ZABS - ThEE - MIEEFIRE T8

3 ICSID Convention Article 18.

3 ICSID Convention Article 20.

3 ICSID Convention Article 21.

3% 1CSID Convention Article 23.

37 1CSID Convention Article 24.

*® BRI - GIATISEE 9 c B 2320

3% IBRAHIM F.I. SHIHATA, THE WORLD BANK IN A CHANGING WORLD: SELECTED ESSAYS AND LECTURES:
VoL: IIT 755 (2000).

16



B SEEREEAERIRE - JREBEDSDIOZZD -

ICSDAKE_EZRE "PLMEER,  IGDAKE BIR-5
26 1% M 56 2T IRFRAERZ B _ERIER | S DERERECERIZX" £
THREEFE_E  FEAUE BIREREE" £ BRE 1 IBRELL
HYEEDta - 2T -

e m*g EEZ SR (AZ39R ¢ < b'“r#;q T2 EP e H
AR 2 s qRBIRFERFRT I T LS EF A E Ak
TR EREEL S LT EA -SSR EZR- 23 @G few
H & ° | (The jurisdiction of the Centre shall extend to any legal dispute arising directly
out of an investment, between a Contracting State (or any constituent subdivision or
agency of a Contracting State designated to the Centre by that State) and a national of
another Contracting State, which the parties to the dispute consent in writing to submit to
the Centre. When the parties have given their consent, no party may withdraw its consent

unilaterally.)

8 25 1R5% 2IARAKFE TbENEER, KEE  SEBAANM
B BRSTNT :

(D) ALRHE " FOEER, & R
(1) EFRESARSHR R TAERPEZ B MZIER
TR R ZERRELNE =+ RE=IERFE=1
NEFZIERESCZH BEEFREaSEUNZED

O BEEEEREFRTERRER ICSID AR5 28 1555 3 IBREE 36 1855 3 IBEARNNER ZEZIE
jJ °

HONEISE 26 IR EEREE 1CSID hFEA2 FHIE 1M (self-contained nature) * JREMh B ZA ol th
B (non-interference) * —BRFimEBARRETHHER ' REEEHYN - BERRRESIEPEBE
FRAEMEAMIEE - 58 27 REIBERRA R REREMEE X RZMESEE @ ZIFRT @ EO4H

HBERAHRERERMHLCRTPEZ Fin © BRAMREGFHBE AT ET REITHZFIRAEZE
RN AEBETFARRED IR H BB LR (bring international claim) °
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(2

BEFEE—BAAN EFEEE LIME—HBETRES
Fin2SBHOBRES -
EFnEARSRZFIRR(THEBENPFEHE BEZF
inEEEMN ZEHBBEECE—EAN UAE LKA
BERFinEFE < HHOBEEE  BERNRES] > Fin
EEARERS MALAMS  BRAMMGENEEEKZ
E—iEA |

(“National of another Contracting State” means:

AR it 7 BT EACER AR 2 B R
JERE - INEBRAES » EZAERRREMRRNEREBEZESEAESN

RDHIEE 251%58 3

(a) any natural person who had the nationality of a Contracting State

other than the State party to the dispute on the date on which the
parties consented to submit such dispute to conciliation or arbitration
as well as on the date on which the request was registered pursuant to
paragraph (3) of Article 28 or paragraph (3) of Article 36, but does not
include any person who on either date also had the nationality of the

Contracting State party to the dispute; and

(b) any juridical person which had the nationality of a Contracting

State other than the State party to the dispute on the date on
which the parties consented to submit such dispute to
conciliation or arbitration and any juridical person which had
the nationality of the Contracting State party to the dispute on
that date and which, because of foreign control, the parties have
agreed should be treated as a national of another Contracting

State for the purposes of this Convention.)

HETTH - | S D EEERIIEREH - FinE FII=IBRGE - £—
TEEXIEESEE - AEARBAEESS - = ZRESEE - BERY
MERERD > F= RELEHESASHEE -

BETD » IRIBAMISE 25 K55 1

'ﬂIII'

IGIRE - BEZHHBIEEL - EIRTT :



MEHABIZHRBCRRE M RIERBFIRZER - BEZANEZZ
o HRGHBBN P ORBEEZES » FEIR o 1 (Consent by a
constituent subdivision or agency of a Contracting State shall require the approval
of that State unless that State notifies the Centre that no such approval is

required. )

SV + RAIEE 25 158 4 TEIRE « E—HOEERIE | BSET
AAM RN EANETRE - B TEEZ S R EOREZ N
5% | CS DEHE - sk IEB AN TABALSS 25 1558 1 IEFRHAZIBAN - | C3 DX
TS EESHEREMTLC  MDBHENE T REERE AR
RERPIER B ZAER | - HIEUT :

ME—HHABERRIE - EZWE I AL R HEZE IR
BAPOEZRFAEZAEZBiREPOEE - MERBAIGILIEENE
MERHGOE  LWIEBMAEFERFRE—IERBZES - 1 (Any
Contracting State may, at the time of ratification, acceptance or approval of this
Convention or at any time thereafter, notify the Centre of the class or classes of
disputes which it would or would not consider submitting to the jurisdiction of the
Centre. The Secretary-General shall forthwith transmit such notification to all
Contracting Convention on the Settlement of Investment Disputes between States
and Nationals of Other States States. Such notification shall not constitute the

consent required by paragraph (1).)

BREAE A(ratione personae) ¥tYI( rati one natri ae) EFERIREG

RAXF=ENFNEXESEH @ PERTAESEAGTZHEER

© EEDE - MitEh - D SHFTRIE - BEdl - BREAZAT R+ EEKE ICSID K85
25 16858 4 IE@END L)  available from URL: http://www.worldbank .org/icsid/pubs/icsid-8/icsid-8-d .htm
(visited on Mar. 27, 2004).
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EIEFEERE -
(—) %Eﬁ%ﬁ%#ﬁ(double consent system)

| S DRI TEESRRAMUERESAGTEENETUML" EES
BERFOIRMERRISEAZSEHAL - EiEE—F - EER LS
ME % - WANFRBMER | C3 DEFINET - LIBREFREREXEER
| CS Dl SR - wWEMFESNAEEEEFFERinET | CS D
0 MHREEERE LIRS - WEIREREBE—FHARRTEMZ =ER

SEREA—R - REASBWENENEEETRASFAE I EE
R AEUEIREABER | S DHEAE - REAMERBER mBER
WMZAETA | CS DBt ¥ E R R B - IRE ATUERERERERE
A | S DIFR - MEFEFIRnBERBREZSEMD | S DWERIER
P FER  FIR | CI DG BRRITE F iR o

HAELEEERE AREBN@a=HZMRA - IREAR
CMFEIRIFEAST W EAERHEE | S DHH" - WERF R
HE

1. RERDAIMI EWERFEHENEREA LT ES  BE

# Kenneth S. Jacob, Reinvigorating ICSID with a New Mission and with Renewed Respect for Party
Autonomy, 33 VA.J.INT’L L. 123, 128.

“RIBAKISE 68 RIRTE - E—HABRKERAZERF T U E(ratification) - 52 (acceptance)
S8 0] (approva) A%  MRTFHULES ~ BHZENBUER ICSID =+ Hi% @ BIo R0
(ICSID Convention Article 68 : (1) This Convention shall be subject to ratification, acceptance or
approval by the signatory States in accordance with their respective constitutional procedures.

(2) This Convention shall enter into force 30 days after the date of deposit of the twentieth instrument of
ratification, acceptance or approval. It shall enter into force for each State which subsequently deposits
its instrument of ratification, acceptance or approval 30 days after the date of such deposit.)

4 Kenneth S.J acob, supra note 43.

“ Id.
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EABRMEEERLLRNE -
2. RBPLEEREE  ERREESASENRERH -

O GERDILEENER

IKIBAMSE 25 %56 1 JBRE » IREAEMFEIE L EUNEES TR
T3 - |G D REAEERE - BRZIRRE - Fin—EESAGEREM
s - ER—HEFAEHFEREERE @ AEHTESSREFEENE
EMERA "I0EENER | (the cornerstone of the juri sdi cti onof
the Centre)” o

HAEZEASER | G DAKNEBRERIINMNERMG - BHEESA
BXFRAIFFEEETHESFANRE  GREEFHAEERIE - 8%
—hHEFEAM | S D ZBIPREBHR - WERUWEMFRENTETH
# - H1RBAFE(nani fest| y) B | C3 D EEEEEEE - AIREREIANE
#BE R (register) - WBHMEHESA” - WERERE - | C3 DEMKIEAE
RO EE  mRARNPERENSRBLASE 25 RHIRAIREZ
SHAETEHE ST SHARBYEENGG - kA - EEA—BESE
EEA—NAIASRFEREEES - AIRES SN T HHEE -

=) aENEN

|8 D SHMHREHFESAGERERUWEAUERLAR/L © BHR
BEMRAHBRNURGREIRE - GIUNTE A/ day /s v. Mrocco™—
R - BEEFEAMMRIFROERE R HE(Basi c Agreenent) * 5% Awo

47 Report of the Executive Directors on the Convention, para.23.

# ICSID Convention Article 36(3).

¥ Pierre Lalive, The First ‘World Bank’ Arbitration (Holiday Inns v. Morocco)— Some Legal Problems,
51 BRITISH YEAR BOOK OF INTERNATIONAL LAW 123, 126 (1980).
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Asia P T. v. Indonesi a—% » EHFARMEIRRERSNIZTERFEZ
ERRZD - Avo RfhHMEHRGHGRLARS - BRBERERE
(construed restrictively) W A EEB IR B HE S (broady or
liberally) - MEEEESEEASTB(comon wil) RIAFHE(in good
fai th) ZHRRLZ™ -

BEEAESREFEE(comni cate) REHEEAR ' ERENRER
FHEZD | GO D AR PRZEE - REEEAELZSEE - SEE
SEMBATR(explicit) AR » FREIEE S EBEZTE(construed) B975
% UE QGble TVv. & Ktts and Nevi s—F » 5 Nevis | sl and
Adnini strati on ;2 Federation of St Kitts and Nevis ZHIA BT @ M@
JR&E Cabl e Tel evision of Nevis REAEEERGAE 99FTRIIZERA
T] ' R OEIERME K tts and Nevi s B IRABRER - HERARESR
EREEEE S RER i TR | C3 Dih#Hl - ARFERERITE Cabl e TV
PREER] Z R AR AR AT =RRT - RAULPEETBELARMTTEAT Nevis
|sland Administration ZEE A ' St Ktts and Nevi BE#BER
(Actorney-General ) ERIH R FERIRIEE AT QRAM G HIR | S DIF
™ BT RZEEEERAFERT | S Db - RIEMPRERERSE
MRS - BEMMFEREER @ (PRELSR & St. Ktts and Nevis &
RMRIZERAEZLE Gble TV EhHFRAIESIRERNREIE
It sZEREASIHIREI | CS DIFRRZESER @ L ARKRABERIAE
ERARERMT IS DEE -

B L aEMEAUFENANER - WEREENSANBRESA
BEEREHGHHRNIZAET I MR - BLEAZPERDERINBEARE

%" 1 IcsiD REPORT 380 .
U 1d. at 394.
52 5 1csID REPORT 106.
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RE - FREZBENEARE RS PMAPRGRR  MEEREER T
LEINERERE(R Ts) - KSHNIBERRARRIFIRE | CS DIFFFIR
REEIRAR - ORI ZEE( 2 NFTA S S B HE( MNEERESR) g
| C3I D fhFIFMMAGEZD - BE | C3 D AKEREBISEIRER 1D
LHBZEHERR  SRAIEFE=EHHEFMEHEER @ LERELTA
RIE =& ZIEE -
1. BEAZERUEEHRZLR

B ATt B R AR A IR A SRR F im (T | C3 Dith#k > A
SRTOHHBIFIAP™  RBEER  BAZHRUHESELAN  RESA
BERAERARNBIGRTMPE  BRIRGREHIFNIJRIVLER  BY
ERBIRRMbHE - B LB - EREARBELZA © THEARRBIRHER
B EHFERER - BEEUHEBRNLTARAES -

SREREANEF BRI MR R RN A LR - [REHFN
RIFAEZEEN ? KEF P HEFRNBEERER  AEROEYEALLL
% HRFTNHEIFRRTZE - DRER -

2. ERBEEMEBIESERN

ALt F E DS N BRE E R ZEIE A AR EHERIR - BEN

> N 1CSID 1993 FEAREIFE—REIZZE S ATBRITSEHE FHIES - The [Government]/[name
of constituent subdivision or agency] of name of Contracting State (hereinafter the "Host State") and
name of investor (hereinafter the “Investor”) hereby consent to submit to the International Centre for
Settlement of Investment Disputes (hereinafter the “Centre”) any dispute arising out of or relating to this
agreement for settlement by [conciliation]/[arbitration]/[conciliation followed, if the dispute remains
unresolved within time limit of the communication of the report of the Conciliation Commission to the
parties, by arbitration] pursuant to the Convention on the Settlement of Investment Disputes between
States andNationals of Other States (hereinafter the “Convention™). |

3% UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT (UNCTAD), COURSE ON DISPUTE
SETTLEMENT: INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES, 2.3 CONSENT TO
ARBITRATION 7 (2003), available from URL http://r0.unctad .org/dispsett/course.htm (visited on 27
December, 2003).

¥ FER  <EFRELUNIERDOZERGEEIE> - B 11 TBREREMRR
(NSC87-2414-H-033-003)(EEEI 88 £ 7 A)
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EREATRARKRFIRRNT | (S DEE - BLEXEIREARMBIERR
BEMHINEANERE  SERLEER  thEBBREZ GEAMTHERELERG
FREIPRBISNAZ - MM BEZBE T ERARELZIRE - I EESHE
BEERfT | O DERZITR Rt ERBEZEA R ZEN(offer) -
b EAR RIS B A EGE( accept ance) ' SRR BERTL  EEEERR"-

FUERT - REARETLALRGENRTE - REAURRGRE
HRREh T RS THEGSH NS - WURBIREER  EERECPH
LA RENE IR E AN ERBENERE - SRR RERTPE" - R
PRAURBREARENLTALZ— @ E—RINEFREANEBRELHRE

BREIRGTER ARG EE R - APt EBERERMSIIEEIRES -
BEIZATZE - LWRHTE AGRKRLERAEE - MBRAREE -

7% v ICSID Hy#EfE&

—MRTES - REUBERREE AT - (EH I -
i | CS DA EMEREARE T HEA BRFERBEEMADS " 55
T :

—) EFE

| CS DAKMhHZFRAIEERER | CS DRKISE 415  ZIFRE
T

%% CHRISTOEPH H. SCHREUER, THE ICSID CONVENTION: A COMMENTARY 198 (Cambridge University
Press,2001). Also see Report of the Executive Directors of the Convention, para. 24.

T YN7E ICSID &4 2l Tradex v. Albania 2RI 3FHLEREYL » Tradex v. Albania, Decision on
Jurisdiction, 24 December 1996, 14 ICSID Review —Foreign Investment Law Journal 161, 187 (1999).
Also cited at footnote 389 on the book of CHRISTOEPH H. SCHREUER, THE ICSID CONVENTION: A
COMMENTARY.

% Antonio R. Parra, Porvisions on the Settlement of Investment Disputes in Modern Investment Laws,
Bilateral Investment Treaties and Multilateral Instruments on Investment, 12 ICSID REVIEW —FOREIGN
INVESTMENT LAW JOURNAL 287, 320(1997).

¥ FER - WANSESS B9
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"MRESASEHNEN  hHEFRRIEZHRTEE
7 MREKFmREABSR I B EEER Lt
HFRAETE - WRERE ~ PHRAUIETEFZAD
TE Z BRRIFRARIRE 12 P EER - BIRfhEERE L -

60
4

B LIRFRRERREEIN - | 3D AMERMBREFZRERES &
EE=SERMEFRER « hEEMNER « hERENEE - BRERF
FIRAVARRE  (SIEBERERE NS RAVEGRERINTT - SATHBBEA LI A
EREERRK ) FSAEHRMPHBERS -

(O BRFInBREEERE

BRAFLERRECEREZEREENREIRESHENEZ U
|CSD AXE @ AR RERERRSEESORERZER - B
HEEEFARER OB A ERRE

| C3 DAKMA G ARREEBABEBEERE EROME 21%
REMPHEEEEEREZERHRS - 55 2FREWT -

()P RERKEBEESAMSENERRESRR - &
HILIaH= P RERERSF IR ESBZHIE
R BEEHRIERA) AERNBREREE -

(2 fhHEFFUEEREBAREXRESM > M
1ERIEBAZ B -

% ICSID Convention Article 44: Any arbitration proceeding shall be conducted in accordance with the
provisions of this Section and, except as the parties otherwise agree, in accordance with the arbitration
rules in effect on the date on which the parties consented to arbitration. If any question of procedure
arises which is not covered by this Section or by the Arbitration Rules or any rules agreed by the parties,
the Tribunal shall decide the question.

o' SERIMT - INATIEEE 90 B 237 -
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(AMFE 1 BN 2IERZRTE » THEMPHERSE
MEEARSE  RETETRAERZER"-

HERRETHM | 3D AHmMEREEEIE"IERA - 55— H
SEEACTEFERFRERERECERE 0 = - AR - AlRd
HEGEL - RS | D MNEREEERR TRESATEBER
Bl - WA ENREFRMHT - EWRET @ BELTEIRESZARS
BHTEEBXRA &2 MIESAEERMHEETNIRS - FEE
AREE - AR REKRESE 21FF-IRERBEERENER" -

| CS DA#ISE 4215758 1 I8/ X ol sa s M M REsB R EIA(flexi bili ty
wth certainty) Zig#l® - BEHESABHSREEGHERRERE
R ERE  WALHNRMNERKEENEMRE - SEESAKREETR
ERRERTE - ARGEEREEBEANESBEREMEHERRELZ
7 ZeeaT ol iRt e p S EETE 2 RES - EERAEIREERE -

F RIGERNERZEREE SRERMERERI B RZREE -
BRELEAHNE 4 FREMHEFKRBLNTEREREHTESASTEL
PERE - WAZE RIFFEECERERFE -

e 58 DI REAEERRE A RE 21% 258 HlanE I S D

62 ICSID Convention Article 42: (1) The Tribunal shall decide a dispute in accordance with such rules
of law as may be agreed by the parties. In the absence of such agreement, the Tribunal shall apply the
law of the Contracting State party to the dispute (including its rules on the conflict of laws) and such
rules of international law as may be applicable.

(2) The Tribunal may not bring in a finding of non liquet on the ground of silence or obscurity of the
law.

(3) The provisions of paragraphs (1) and (2) shall not prejudice the power of the Tribunal to decide a
dispute ex aequo et bono if the parties so agree.

CZEER - (BERLEEER — BEFITERIRZERY - H 74 &1t TTRHARAS(2004 )
% UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT (UNCTAD), COURSE ON DISPUTE
SETTLEMENT: INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES, 2.6 APPLICABLE
LAwW 5 (2003), available from URL http://www.wto.org (visited on 3 September, 2003).
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BELDKBELENRG B v. SJovakida—% - hHERE  BEALH
EEAGERMT |G DEREESEN ' BIXKRKERRENEE B ICSDA
#I5E 25156 1 IERZIRTE © BERRSE 42 IRBERABINERERIELZIBH
Bl - AEREABENEE @ EFZH 42 IRFTEEZEREMR
g ESAEHIKE 2RSS UMEBIERR[ERE  RBRBAAE
EABENRE - DUEEEFREEERERSE  FEAREABZRRE
AT AN PRI E R IRTE

£ PEFIETRRRERT

& | C3 DAKISE 4BIRRE™  hHEFHRESHR - pEFERAER
B BRES—MEA  THESAEZHER @ SREEASREH
EMRPHFIETA - | S DERHFEZEARTH TSR EFIE LM -

hRABRTEEYE HESARTHRS - K | S DAKSE 53 &
£ 1IERE" hHRIABHRBRESA - BEHNRS - ABEKGHRN—7 -
AETHRFIEGNERER BRI —7 > BERBH G ETHEERET -
SEREIERE  RELHSEREEN - TREPHFIEIEE LERAER
HARGEEE - A SBEBRRER(| C) IR E_E5R - I HIET—BIER -
RESEANEFFHE—FIR - B—RLARN - BEFFRERIEERL © B
FRIEZEEFI ] - IEERBNE R it FE M B A& -

hERAHESEEEFENT - TEIEFABRE &L T UNT - R
TERREE B4 1RSE 118 (RKZIFRRTE - B—HABEE IR PTRZ FIER -

% CSOB v. Slovakia, Decision on Juridiction, 24 May 1999, 14 ICSID Review —Foreign Investment
Law Journal 251, 263/4 (1999). UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT
(UNCTAD), COURSE ON DISPUTE SETTLEMENT: INTERNATIONAL CENTRE FOR SETTLEMENT OF
INVESTMENT DISPUTES, 2.6 APPLICABLE LAW 5 (2003).

% 1CSID Convention Article 48.

7 ICSID Convention Article 53.

% [CSID Convention Article 54.
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INBESMESRERERITIRE ~ PRI[ITZMET -

e L3tisE 53 15K 54 1RFIREZ @ | C3 DHEIRMABHENBIERS
BAR - BRBUERUEEZREENNT - SHBIERZERE R Z BN
THRILZER - oIER | C3 D AKBER T GBI A AR FREBESEF
B FEGEFMITHIER™ - AWTERT EEFEIEE - HRABFIRT
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? Id. at 250.

% The Additional Facility Rules comprise a principal set of Rules Governing the Additional Facility and
their three schedules: Fact-Finding Rules (Schedule A), Conciliation Rules (Schedule B) and Arbitration
Rules (Schedule C). On September 29, 2002, the Administrative Council approved amendments of the
Additional Facility Rules. These amendments came into effect on January 1, 2003.
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ANEE[TERFHXPOESHERALZ MW FinfEREE > LERREA
B 3th = B 36 Ui AR IR W1 i BB 93

Bl CHEN HUIPING, OECD’S MULITILATERAL AGREEMENT ON INVESTMENT: A CHINESE PERSPECTIVE
8-9.
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TEEH M ERZIR - EDISSRTZ B Ts ~ ECT~ WO K NAFTA ZHHRE
"3 BB MM BRFEKEBR - EEMIRERERER - M 1BERT
=  RUEREHBEZFRBERET 0 X M BEXE - FnBRESHAT
HENEXRATHERE" -

M BiRfEREEITMEMBRE RN B Ts AZEHE(W ECT-
NAFTA) - EIFEHE it 440 BB 4 40 B RS K ¥ 8 A B tth = B RS 38 Ui R TR A

MN i E % 4 B e ma fiEl LA LA Bl R i E REERA R E L 3
- [RAIEER MM FRi E MBI REEBIRE F in R RIZR - AT 4 #JElRE
TERREEHEUANNEHMRUKIER - EREEHNRAUNERS
fo] - CEDMREAX AR LAGREA - SJREMIEIRA - MRGHEIER MWW &
B RBEERTER WO HEE 58N IREHE (Agreemrent on
Trade- Rel ated | nvestnent Masures, TR M Agreenent ) S 2EIRFE B
S48i%3E (General Agreenent on Trade in Servi ce, GATS) Z BRI RER °
LERs & TR E R ERIEE M S WOZ B IRfRRIETEIRRRATE™

BRT Lt EREERKEFiREREEN - SHETEERBEREME
B EANREZE ZI8KHIBE(l oss or danage) @ FI%E A H2ithF R

2 7£ OECD EfFEEERES » MAL #§RIEFRI OECD BEEE @ 1SFKEEEFHEE - NE
B ~ o0 ~ B - RE - 82 EANSTIEER  ELEMABEPREFIEERFELEL T OECD
S EEWMLTE  RtBENERIT—FinfREGI R ESIREAEEE ZEE © Christopher N.
Camponovo, Dispute Settlement and the OECD Multilateral Agreement on Investment, 1 UCLAJ.INT’L
L. & FOREIGN AFF. 181,212.

133 OECD, TOWARDS MULTILATERAL INVESTMENT RULES 151.

134 CHEN HUIPING, supra note 131, at 129-130.

5 Multinational Agreement on Investment: Consolidated Text, Section V. Dispute Settlement, Article A.
1., OECD Doc. DAFFE/MAI/NM(98)2 (February 13, 1998).
136 7F NAFTA 58 2005 1§ INE5ELERET ° CHEN HUIPING, supra note 131, at 131.
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F— At EBERERSITEIERSRKE
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F=  KIBEMRENPEHSIN -

BRAREEMMPET I - ED 199 FHIFBETR M ZER - S8 22
& EDOEEEIERINA | C DENE - 23 AZEEZERN LD - FLL -
—REER% | CS DA EFHANARA ~ IND TRALFRAI AR R BB MY 157
& A Bdith ¥ B 3 im AR B BR(h FIR1E - sRAE thZRIBUNHT S SR EE 2
S BT KA PFEERE(Permanent Court of Arbitration in the
Hague) ~ RS EIRR b F;EEE( London Court of | nternati onal Arbi trati on)
ZERM P EEBETEEREMAA W RIBZA” - - EERRZERAICD
AF ~ 1CID EHENARAI ~ INO TRAL REIRE S EMEI(the Rules of
Arbitration of the Internati onal Chantber of Cormerce, | Q0 ™ o

MN ZNEISERIFRIZ ECT K NAFTA G4 E—BEHL/E MM BIRRERIRA
[ = (uncondi ti onal consent) ¥ & A% 3 i {2 (1 FA %E Fi St 5 o Th 2145
HRHWC TEAGHEABEEHRERRARENREACEERTEY - ME
HESAGEERDNEUMIBEAUEEANIER @ REHBAT - M 20E
BERREIRAY « NOFTA- HipEBEETERIREA - GHBETEIEIEFin
RATEIRR P S - LR BB AN EEEB TR - it B RAERENEREX
hEAE -

BT Multinational Agreement on Investment: Consolidated Text, supra note 135, Section V. Dispute
Settlement, Article D. 2.

138 OECD, supra note 133, at 151.

139 Multinational Agreement on Investment: Consolidated Text, supra note 135, Section V. Dispute
Settlement, Article D. 2. c.

140 14, Section V. Dispute Settlement, Article D. 3. a.
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T FRIBITRIFT > 1965 F 38 18 HEMFHIE 2 " FEREIZREE Mt
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= BERANER  EHHEEITIREATUF R ER RN ERE
PELZBENHITZES @ RITPIUE=FTUPE o LA - LHzh
IR O FREIR E FiRAIBUAME(depa i ti ci zi ng) * IRE AT FRREERE
[B) 3t 3 B 4 T Bk v v B R BE » 7 ol 4kt S BR B 1R R 8 N B it = [ i SN 3R
% THEANRFERY @ EREARRESEGZNE - kig 1C3D
AR PRI EFRERRIZTE R iR - Bt FRRITRE D E MR EFRE
H—  HABMSEHEGNS  TEGQRTHESSEHNMEE  THES
8% | I DRENEBHE - WEEIRT I S DAEEE -

| CS DASH#EBBIFEAMA - BT E—EREERSLEWME - 1CD
ERNTAfhE - ERRERM—PHES(Foum B TFEHTESABRRIIES
im o | C3 D EREMILEREN - FiaE FI=ZIERG - F—HEXRER

141" Christopher N. Camponovo, supra note 132.

" BREER  WNATIESE 70 0 H 14-18

43 Gennady Pilch, The Development and Expansion of Bilateral Investment Treaties, 86 AM. SOC’Y
INT’L PROC.532, 538.
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EFF o

HEER | CO DAMIZEESIRE - EBMUTZEE 55— | A DARIAEEE
EREERE A EFEREMFIL - 552 « | CS D LAFFMALE - &
AEN A EHIFIAE | S D#E - 5= - | S D hEEFZRABRGHER
% BOEHEIMRE - B0 18D AN THIRRFRRFAETSENN
B —BEAGEER - AITEELNEREL - B—HQBEHRIKALKQFHR
WAk EYh EFIER - BRBERBHRD -

B 19590 FEEMmERENEEITE FE—E8EIRE TS - 154
HELBN+ERE  ENHEREEA @ hEFETEIE | S DEAZE
& A\ B it ¥ B PR ARSI R (5 A o 1990 FEHBEE @ FF B ZBIBETN
FISRIBS| B4E | C3 DERZIRE A2 Fina R T - HXERE
MEEEITE TR RAFREE - SNENERONER - BEGRER
RRFIHIZAT | C3 DEE - BRIEFEERE R RNZSBIRERIE 1994 F
S ILEEHEESHE(NETA « 1994 FRM B AERE=( Ener gy
Charter Treaty) - IEBEEERRAMB(ED 1994 FHMKRERZZER
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=5 ICSID EEE 28 EEBEIREAT —
HANESEE

ICSID NS R LI —FFIEEIE A BT B ER iRz A%
oJF LT 2 ESATREEFHEHREMFENIBECER - BREEE
BREREEERETE  MEAEREREZER AT ERHEE
BEGHHE (mixed nature)? ° HIEEFRL @ 1ICSID EEEERBE I UEZE A
B BE (Ratione Personac) EA¥TPIETE Ratione Materiac) A EE © {4k 1CSID 23
#IZE 25 1R5E 1 TAMRTE » ICSID WA BEEFTY R REIEHAE ~ HRR
MEERIT R - ENBBR=EHR -

‘b NERTHRILEEEE -HEFREE (P AEE 2N
@& AR AEBEIEAER)EERBEHESANEBZER  ~F2F—
B i A 40 B E SR EE AR RRIA R EIRE 5 58 B BRRT AA BUR AR EE R EA A SR AAE
TRREEERRE © GBS ASNERBERESAERZEE 5
ZEiFt S — HA BB RE R EEREEEME - AEEREANEERS
W ; S ETET RN Bl S R E /NI A B EFREEAREREE ; 5
hETR R E BRI EH A SRR BAELLBERBEHRANBREAL
MREER  FLERIRARTNG -

SB—H &

— ~ ICSID #F#IEHIINAER

'BERE  GRAREIEE)  H2484303 ZRER (BEIS4FE118)-

2 UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT (UNCTAD), COURSE ON DISPUTE
SETTLEMENT: INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES, 2.2 SELECTING
THE APPROPRIATE FORUM 33 (2003), available from URL http://r0.unctad.org/dispsett/course.htm
(visited on 27 December, 2003).
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ICSID AHB RERB A UBEREREZBEFREERE - FAItE
—HEBANEERAER  BREEEMALNE  REGEBAZTE
T2 LA /E (ratification) © 3% (acceptance) B8] (approval) A#IiE » RTF
B AES « BESELBUER 1csID =+ 1% @ BIRASHNED - BN
BIfEREAY - FUSEBEMNEHEL - I BWEIZEMEZ/ERRRE
A4 o

= BHBIENMALKZEAR

S —HABNHBRPFRAER PR RS RSIKEBES
RESAMRLZHERER  MREETEETERRE - ALt - ITHAEN
R - IREABERWEEESREHENES D - ERAWER
KHBEEEEERENEREET RN — -5  EHESATERLE
RBZAIGRRBENGFEHOE A - FEXREGEHFRKFIREMT 1ICSID &
2 HEEESEN ? BUTIIRGHAL

& Holiday Inns ». Morocoss—38 » P RERIEREHZ—HHRESAR
AmnEsa A - ZF  ERFRNARZRAEKRESSE  EXH
Occidental Petroleum Corporation(O.P.C.) M Holiday Inns SEEITESSEIEE FFEE
BEIHENRGEESRER "BAIBE L Basic Agreement) * BEE B & (joint
venture) J3 T EE ST & =HE BRI Holiday Inns EFHAREE * 53

? ICSID Convention Article 68 : (1) This Convention shall be subject to ratification, acceptance or
approval by the signatory States in accordance with their respective constitutional procedures.

(2) This Convention shall enter into force 30 days after the date of deposit of the twentieth instrument
of ratification, acceptance or approval. It shall enter into force for each State which subsequently
deposits its instrument of ratification, acceptance or approval 30 days after the date of such deposit.

* ICSID Convention Article 71: Any Contracting State may denounce this Convention by written
notice to the depositary of this Convention. The denunciation shall take effect six months after receipt
of such notice.

> ICSID Convention Article 28.3 and 36.3.

® Pierre Lalive, The First ‘World Bank’ Arbitration (Holiday Inns v. Morocco) —Some Legal Problems,
51 BRITISH YEAR BOOK OF INTERNATIONAL LLAW 123, 142-143 (1980).

! ZHREEEEFRHY Rabat, Marrakesh, Fez, Tangiers * Id. at 126.
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FITAETE * Holiday Inns TEIRT R —RE D ZERRZF AT Holiday
Inn S. A. Glarus * OPCIRRII—RFAT) * MEESSTBUATRIFEE 1R LT 75
REMMIZE - AR EBERARENES: » EHMBNEFFIHRZT 1CSID
RS -

H#% B LHRSIEREMBEEER  EESBMELEMRIEG
HEE - BEHR Holiday Inns B EEBEERE - UBEEEMHAERGE
X’ Holiday Inns IR E2ELEEEE - 1971 £ 12 A 22 BEAEERERM » Holiday
Inns FN\KQXFPHERFRE » @ 1CSID IRBPHZFER » EREZSTH
FFREEMR R EEFERFTENZIERTE -

\l

\

=~

AEREESTBNTE AR EELBERE  AREHESEER
Bl 0 #EERMT ICSID fhF - (BEZRFE SRR LTI RMA
ICSID R#) » P HEEL FEREBHEEE © SBREEER 1967 & 6 A 10 KX
SEEHE - TR 1968 FF 6 B 14 HRAGHAE - ALLEL SRR RE
ZBTE 1968 F 6 B 14 B B&R7E 1CSID R[HIEE 25 1§55 2 I8 b MZE
- EZAZE - AR ZET AR oTHBH -

{i€ Holiday Inns SBITTIAFAN - e BIEAN BIZE NG4S @ 4
ELA 1ICSID 1E BB im R Rl - Tttt EEEN B E ABEE
ZIRE T AR Z ICSID [#GEAE  EEFinBELEL SRR PR
B - X EEESE ABBEWNER ICSID [HMSIEHNEAHAE! - thFiEH -

$ Id.at 126-127.

° Id. at 131 52/ \{B[R&5 Holiday Inns, Holiday Inns S.A., 7EEE;&EFEIZ2 Z MR Holiday Inns,
OPC. K OPC.ZFRE].

10" Jd. at 146. Also see CHRISTOEPH H. SCHREUER, THE ICSID CONVENTION: A COMMENTARY 142-143
(Cambridge University Press,2001).

1 Cc. kR Amerasinghe, Juridiction Ratione Personae under the Convention on the Settlement of
Investment Disputes between States and Nationals of Other States, 47 BRITISH YEAR BOOK OF
INTERNATIONAL LAW 227,231-232 (1974/75). Also see Kenneth S. Jacob, Reinvigorating ICSID with a
New Mission and with Renewed Respect for Party Autonomy, 33 VA.J.INT’LL. 123, 128-129.
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EEHEEABSR M hEFzZA @ tEBEEEIETEABBIECKZZE
ZEERERIE  BZFEEROI LAY - WK =1+ HalEESY R UE=F
RS 1CSID gy ©

B LFhin - BEHFESAEE—ESAN)AREBHENBIZA] © A5%T

BEMRARRFIHZMT ICSID KEEE » WHEEMITEM - IRIZ (T ARk

#ZH  EHIHRERNGABEENTT: - Lt - B hERIINE D
EFRETLZREE > BT —HRIEGFNEMZZE -

~
7/

M - EEHEEARGERIEEHENES S - MR kb
#HiF - HEHWBESSH4EE - HESARNETSER - REMRLZ * 7%
HESEARGERHDEGHENEIS S - ARRTREN PR - MANE
—HESZNRHAYN @ AISE(TRBR PR ER - MR 58—75
MEBHMESS - Ao R RN E R (TR h -

BE  HRERS P RRRE - E5I9RRMBHEOE - LLRFER

O] EEMITSAMhFEE(Ad Hoc Arbitration) » WMizEsR ICSID {TBIEEEF

[ (Chairman of the Administrative Council)8 ICSID M ERIGIRFMRA L fth

A - EHERTUER:  AEEB LEBNEERE - EHRYED
HIFAZE - EMFEHERNES -

P EETEEHHEEENEREREBIT) - HRERERNTILERR - SE6BE B

144-145 »

13 See ICSID model Clause 20 provided that: The Government of name of host State (hereinafter the

“Host State””) and name of investor (hereinafter the “Investor”), a national of name of home State

(hereiafter the “Home State™), hereby consent to submit to the International Center for Settlement of

Investment Disputes (hereinafter the “Center”) any dispute arising out of or relating to this agreement

for settlement for settlement by arbitration pursant to:

(a) the Convention on the Settlement of Investment Disputes between States and Nationals of Other
States (hereiafter the “Convention”) if the Host State and the Home State have both become parties
to the Convention at the time when any proceeding hereunder is instituted, or

(b) the Arbitration (Additional Facility) Rules of the Centre if the jurisdictional requirements ratione
personae of Article 25 of the Convention remain unfulfilled at the time specified in (a) above.

4 CHRISTOEPH H. SCHREUER, supra note 10, para. 138.

¥ Id.,at 147.
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S #B AR AR ER A ER IR #E#S (Constituent

Subdivision or Agency of a Contracting State)

AR BEFEBRESRITEESRBLE A ZAMEE - THEEFHHER @ F
EREDPRBFTNENZEREHR - HFEZEBRCRRESR - BERE
WHBHT - MoGEAEECREBEN  M—ERRCBESEEENEET
HE48 (quasi-government) * BRFEZ P RBGRE - FITAHER - WA
NERBEASZT SN AR S A)EFEH - K - Z—HOEIREA
U FEIMIBREL S  (IKBEHEETIRE - B S BASREIER SR
e ALt BENZELESATFA ICSID #Hl - 1ICSID [HISE 25
1R85 1 IE4SRURTHE - MBS E 2 AR RARE RIS (IR IE - TRREE
EYN-(i- K

M EBIRARE RIS IR - AWK TP UBPARES - RIBEVAKN
RAESE - BERD THABRMEN  BIEEERBEIRZM(state) ~ &
(province) ~ INTBE (canton) BT (municipality) © ZH TSRS | FRIAE
THRER DA » WA mEARSE AN B AASEARERS A
BERERBBILEAER)  FIENE  ZNERBRABFEETRS
HITAHEFEZINEE (public functions) 17 » NFE ICSID BEFTHEERIZFA -
BB HERS  #AMFESENKRESEMIBUASIEEZIR - BRZ
AREEMBRBBAFZES BRITORET  HILEBRBBATER (state

" MBESEIIREERETAMEERANEHSRBERTTEERRIBE - FERLEIE
EEFZEMUL: http:/www.idic.gov.tw.

U BVMERILEXT - G5REGRKREZH R - BHEERPEMERA "political subdivision or
agencies ;°" political subdivision or agencies °" political subdivision or instrumentality jor " any body |
% - R8BI "any constituent subdivision or agency of a contracting State ; * see CHRISTOEPH H..
SCHREUER, supra note 10, at150-151. Also see UNCTAD, supra note 2,2 .4 Requirements Ratione
Personae 9.
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entity) * IREABZ LTI BWERNSG 1CSID BAEE RS

— BREfFZIEEHERE

HEVIAKNRFIEL S - AREAEERERREMNERE - IERE
Rt - REAERSEBRAASEESRE  tERESAZMHGEMERS
fo] - INEAREENL - TFENE FERIEEFT - TEEBUATE Y - Kt R %I
RERBUEAESAZRBERERERIBRAGOBIRERE - HHZ
AR PL - sZRAREE RN T B AT Z T - anLbENEE T 18
AHERRRE » WHEE (presumption) A& FRAFAI B HE T xZ R AR EE fur B A T A%
18 B S DAEH Constituent Subdivision or Agency Z E % © ML M
HMEBRSER - TRERRBRZEERPHERBLLNE 32 RME 41
BRI BT o

e REREBM R ERBE-BEGNEIETE - HEREAGERR
ICSID iR AP R - BRIEZER A B X BRR 75 VBRI i R
BT - 4R AR - RIREMSRIERIENRERGABEZEE -
BBERESAEN  MHEREAZEE  WELHFNERE -

i A B RIS E R AR AR AR EE 7 - B B A\ B HR B2 R AR A A BE (1
FREIE & » WA FE 1CSID BEN - I BREAETARGELE
o ESEHN  MRREASEHEMFEMEREEERENE @ AIREA
o[{RIBEEEREREENR - Wt FRNEEEREEET ZBEREE

18 Elobe Obadia, ICSID, Investment Treaties and Arbitration: Current and Emerging Issues, 18 ICSID
NEWS (Fall 2001).

" Id.,at 150-151.

X Id., at 151-152.

I ICSID Convention Article 25.3: Consent by a constituent subdivision or agency of a Contracting
State shall require the approval of that State unless that State notifies the Center that no such approval
is required.
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%zs °
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REBEBAEIERAE — R HNEIIEE - BIRMEFEAES AN @ M
EZRE - NRARAE - JAEFIRFERRISFEE - Mo EFinEE
% IBTIEE - AMELHESAR(TEBRR PR - WETRRIEELZE
FF - [EIBE ROIKIE ICSID 4156 28 1R5E 3 THASE 36 1R56 3 IHIEER

FH24 o

=~ BEZEIE(Withdrawal of designation)

RBEBMENAERE—EHENEIEER - FHBES T FHRIE - 28
IRREARE @ EWAASTIAS| RAKIEE 25 1§55 1 IBRRZAT @ IIBIRKES
ESRXPLERE  FA—AAEELEHBCERS - Bt - ERAEL
FRE#E—EHOREETPL  BHEMPULERZ SREFNEIZ
o R REFAEN  BLESETERAGHBEESEBRE RS

** Francisco Orrego Vicufia, Globalizing Investment Dispute Settlement, paper for APEC Seminar on
Trade and Investment (August, 2003), available on author.
2 Dana H. Freyer et al, Bilateral Investment Treaties and Arbitration, 53-MAY DISP. RESOL. J. 74, 76.
24

Id., at 156.
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I~ SRHIEREA

£ ICSID BEBESRG (A EE DRI R AR E A BRARIES -
BB 1997 FEZ Cable TV 0. St. Kitts and Nevieo—ZRIREHBE  5ZZF R (Cable TV)
7R 1986 £ 9 FEH Nevis Island Administration(NIA GRS IRE » ZIBERTE NG
FRIRFFIR(T 1CSID fthF © 1k St. Kitts and Nevis BIAIRTE * 2B BB
2l * Nevis Island BEIAENIA) - Hi% - REZERIGEEBRTPH - #
I ERIR - [REWREZERFT P REATHELN - MRE NIA &4 8
NIA FRAEZEEE - EEEMPHFRA T REZBEPREFESE * R i
HERE LASEE  HEBETEE T TPREY -

E=Hi S—HAEER

B ICSID A#BTE ] LB RERRAR - L/ AMIE— B e i R & H R EE
S—HABEBERZENRESE  AGENBEEBR ZIRESRHL AT
ICSID B EHEZA - AR THIBERESAZ—N - HEHZE
SNBSS —HABMBER - MKELAEE 25 1556 2 EERS ' BS—HAN
B R EEB AR A (natural person)BEiE A (juridical person) © EFRZE A A

® Id.,at 164.

% Cable TV v. St. Kitts and Nevis, ICSID Reward of 13 January, 1997. 5 ICSID Report 106.

7 Id. at 107. CHRISTOEPH H. SCHREUER, supra note 10, para. 152.

% 1CSID Convention ARTICLE 25.2: "National of another Contracting State" means:

(a) any natural person who had the nationality of a Contracting State other than the State party to the
dispute on the date on which the parties consented to submit such dispute to conciliation or
arbitration as well as on the date on which the request was registered pursuant to paragraph (3) of
Article 28 or paragraph (3) of Article 36, but does not include any person who on either date also
had the nationality of the Contracting State party to the dispute; and

(b) ) any juridical person which had the nationality of a Contracting State other than the State party to
the dispute on the date on which the parties consented to submit such dispute to conciliation or
arbitration and any juridical person which had the nationality of the Contracting State party to the
dispute on that date and which, because of foreign control, the parties have agreed should be
treated as a national of another Contracting State for the purposes of this Convention.
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% UNCTAD, supra note 2,2 4 Requirements Ratione Personae 14. BieSHERE > giilgst 1 B
388-399 °
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3! C.F. Amerasinghe, supra note 11, at 246.

2 RAMEBR - FEHEER FinEEBENRAEFHERR o

PRUNELR - (BEIBIREIER) B 84-86  iERHARAE (PEAER) » 199 F 7 B—hR

> ICJ Report, 1970, at 43. BEARRHFESHTER  (BBIREEER — BRI ER K27
RY - B 400 it - FTTRHRAEI(2004 &) °

35 JOHN COLLIER & VAUGHAN LOWE, THE SETTLEMENT OF DISPUTES IN INTERNATIONAL LAW 193
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AZEXR (1SH &) F—EREBFEALERLTAE - LFECZES
AC(register)® » SUHBNBNEE—IRRTE * T AEFMEAE] - FBUENS
B8 - RERZASEARS ~ B5C - RIIZHBEIEA © oo

(Tt ERNBEERROESR - RUEANEEREIE D0 EEE H{E
RZEAZERE  BEREFEXRANERHZOSFEFIREZENZE
R HhEE SHESCEEFABRE - RREEANRATIZERE
EER - RREHEFE -

HH EME—BHRREEANELE - FEDEMBEIFEEGR  ZXE
#® ALERERAESREIR KR-EZEREREEEANELE -
IGEANBR T IK—BIEL RRITH - mFEXE B EFR -

(&) 1CsID ;EABIFEFIERA

ICSID R4 @ FABBEFRANZRARENA N - RIBEARILHE
{BRE ~ ICHIEN R T E SR o WK ICSID AW 25 IRE 2 IR 2 &
XERE & FRERBILMER MIEHI SR - SZE A A BRI IR -
H—  EABRELES ARSI iREMABRNGRZA - EEihES
mE SRR AN ZEEE - L - BLEMFEERITREEXBRFEE
£ ERNBELSMKEBAESRIIER  {UENRES - BLELTIER
ABEIRAE] * BE ICSID FEEFMNEEHEBERZHF - MLigET2E
BlABIMHEBRTE 1CSID BEZA - REBRAIRRE @ [ME 25 RFHBERIL
FEIEEH  IRFEANBEERRESEELE - HEKEHRE %

]

=k

St

(Oxford University Press 1999).

% RAY AUGUST, INTERNATIONAL BUSINESS LAW 177.

7RSI - GNATISEE 33 B 88 e

¥ Antonio R. Parra, Porvisions on the Settlement of Investment Disputes in Modern Investment Laws,
Bilateral Investment Treaties and Multilateral Instruments on Investment, 12 ICSID REVIEW —
FOREIGN INVESTMENT LAW JOURNAL 287, 299(1997).
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ATHRNEZET > MESLAENEEAR - FRESZ—HHUBECEE -

HENERIES 1| FREESE 2 MNFELLE - KAHRIEABERERUE
RATNLLERES © 2056 2 MAFFAMEEEEEA  IREHRERAS—
HABENER - It - ERERL  F2REFEEHEEARERSE
ImR TR P H A thEFInESBUN B  ERERGER
Bt H (ENREMPHCH ) EENETZEENEETHEHMEEE
EIRGEHIEIEZE) - RITERR T ©

=}

ICSID {73 Bt {5 FA Y A s ER 2 H BB 55 AR IR TE i A BIEE » HEAE 1CSID fif
HEIFS  1ICSID AZERAMIIME Tt ERIREEABE> - ME
Kaiser Banite v. Jamaica—5& + TP EEBEBNFTE Kaiser BMKFER Nevada PMNAEIL
ZIANLE] HtEBS—HAEELE  RBEZESEA - N0 SOA4BLA »
Senegal — 5 + (P L REENGE " A 25 1R5E 2 IESE 2 A BB R IR ESE
BlFABEEZEA - BERERS REAEEZ B AN Z A
ao ) IEIRSR BRI 2 RE EE 170551 PR S AR BRI LA B 3z B (3 Fir iR
EEABFELZTE?  HBHRERRA S5 EHE - hEREE{T -

SEIEn 29N Bl i BRI Z 28] (Locally

Incorporated Companies under Foreign Control)

SNRIFRIE - 1CSID R#YARAL B NTER BRR G40 Bl ER HE Ath 45 40 Bl B KR
B Fin 0 EE RIS ERE AR EEERNERE NMKEBAESR L

% CHRISTOEPH H. SCHREUER, supra note 10, para. 465.

' 1 ICSID REPORT 296.

 HRZUATF: M Thus, a “juridical person which had the nationality of the Contracting State party to
the dispute”, the phrase used in Article 25(2)(b) of the Convention, is a juridical person which, in
accordance with the laws of the State in question, has its head office or has been incorporated in that
State. ; Decision on Jurisdiction, 1 August 1984, 2 ICSID Reports 180/1.

2 9N#E Amco v. Indonesia * Klockner ¢ Cameroon ~ SOABI v. Senegal ~ LETCO v. Liberia  Cable TV
v. St. Kitts and Nevis fhEEEIIBAE AR EL (EPRIIARIRE ZE A EEAEFE 552 H ChrisToePH

H. SCHREUER, supra note 10, para. 501.
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AE] - Wt E% it T B olE e AR ST - MBITEER S E A B GnigR)
Eit) ZITIESE - BUBEREER "HE, /8] "BAL ) (foreign”
investment “domestic”) FIRER® AN BIHZEAMRIIZ "BA ) AF
Bl ith = B 53 A 39 S W4 B M E UL st EBIBAT oI LA 2 R AT &
A AT ATHIE - RBEIFRERTS - BEUPERTE 1ICSID BEZH © &
ICSID RRTNEER BPE(E+ -

S5ehR L RERE - 1CSID DAZENMASE 25 15756 2 1858 2 7R (ESARL
EHMBIRIIZ ABER TABEIES , WEREHZER RE LB RS
—FABENER - 8 L0 - 1CSID AR MERINR I T R DREBFE
ZEERE  BUAHEREL SR URBANEREMMRE - (FREINZ
FFOIIERZ S - ALLBBREEDL - A% 25 1R 2 IRE 2 MZRET THEK
BRESHRERERE  BHBFRERS—EERAEE REIFRRAZER
HEISK , o

FitE R E I Pt X EIET DS - BIRIEABEERERE R
REHESART @ HENBRINIEREEZEANZBZE - HithEEH
BIREAERE  EREBREFRBYS  WEABRRBIEGFELIEE
EFZES > MORELETSREEEAES @ EiTEESREREZ

BANGHE—GOBREE  ApRERNEENESER - TRES -

* JOHN COLLIER & VAUGHAN LOWE, supra note 35, at 65.

* Broches, The Convention on the Settlement of Investment Disputes Between States and Nationals of
Other States, 136 Recueil des Cours 331, 358-59(1972). EE#E C.B. Lamm, Jurisdiction of the
International Centre for Settlement of Investment Disputes, 6 ICSID REVIEW —FOREIGN INVESTMENT
LAW JOURNAL 462,470 (1991).

M. SORNARAJAH, THE SETTLEMENT OF FOREIGN INVESTMENT DISPUTES 198 (2000).

4 Pierre Lalive, supra note 6, at 140.

Y UNHITESEIRESE 30 ERANES 1 7 30. Clause (b) of Article 25(2), which deals with juridical
persons, is more flexible. |

* BYIRXERE—M  EREZEABRERA thEEREERESREMEZEARS—§H
ABECEER - BT - ERFIALERA - HERERSREE 25 1875 2 IBZBINER - taT]

& 7517%:% » 5520 CHRISTOEPH H. SCHREUER, supra note 10, at 281.
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— ~  BARIBEE (Explicit agreement)

ICSID R#I58 25 1556 2 IB5E 2 SRS EIFEFI €75 1 i 22 (Form
of agreement) WRBIANRE » BREIRXXEBERARFIEREL 5 25
15%58 2 JB5E 2 SRIELAERRARRE » INRNFRIFGHBIBATR I NRT - EXE
I ABIARBR—HHABCEE - SRPRELEERE R - (HE
PAZ N EIRR A MR EHEE - ok EfthERIREZ NS R ZNEIFFZEGZ
S—HNEEE - ZREHSENRE > REEHHEBMBAEFIRRNERE
RERECHEARS—HFHEEE @ LRGN EHZ BERERI

SELER ICSID R#ISE 25 %58 1 JREAENRSE 2 IR IR & 55 1 IRERE
AR EUEE (n writing HRATLZ » S EEE 2 IBERZHNEHEH L
SR ZIEE F WARENHZER - —ERMMEHTRAANZERE » B
FERRFIELTEREH  B—HERR  EREHEESRWEARE
EEMEMAEEREY  EEHFUEERRRMARIGHZIF  BREME
BEERSZEARIIASIRINEIEHREAN - Bt AREEREES
I E RN - A EABEHEREEREHAEERY - MAKER
ATRRE » AHNREEMEFEEFAIBEEEERZHE - 5 25 KRE 2
IERHBINRE - GINREERUATRAGNERRT ©

€ 1CSID BEFRFEMNE —BTEBI Holiday 1nns v. Morocco —3% » ET&E}
BATENIGSE 25 156 2 IBSE 2 SERARBEBRELN - BEEXERIIZ
Holiday Inns S3EZASE AT - (BEEH LCEERRER - hRERIFEZX

FRE - AMBRE TR @ 5 25 1R 2 IHFRRR 1CSID 24 —ARERE

* M. SORNARAJAH, supra note 45, at 198-199.

0 INREBIFIRE 7 IFEBEABRIFITZXZFUT "t is hereby agreed that, although the Investor is
a national of the Host State, it is controlled by nationals of [name(s) of other Contracting State(s) and
shall be treated as a national of [that]/[those] State(s) for the purposes of the Convention.]

3! CHRISTOEPH H. SCHREUER, supra note 10, at 295.
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ZBINER  EEARNBRRARAAREHRRS  MBRBESZH

=~ BTiEEE (Implicit agreement)

HA P RER SR UERG A EE I EZN BZES 2 EM I
NE)ZEIFERE  BEERREGRE  tMFRPBEEENSN - IFE
st BLERAIABRE R VAR - 2L T ICSID BEB B ER @3RG
BRI ¢

1. Amico v. Indonesia >F

1968 £F 4 A—RTEEE Delaware FXILZ Amco Asia N ] EIENEEHIE
A8] PT. Wisma Kartika (PT. Wisma)2xz] HENEERH @ R EEIE PT.
Wisma EMEEREEHE—I Kartika Plaza Hotel * Amco Asia BIfERAEESE h
WBR— ELLBIRIFIE - T Amco Asia AITEENERII — KRBT EHRBZF
S PT. Wisma BEMIIAT] * PT Wisma AIB—KIKIBENEES K
 RENEBRRER ZEENAT) - EREERISELNEEAEF - K
1968 FiiheE @ ZIRERD ZREERTERAL © B IHEAF AR KSR Im 3R (1
 EELEEETGIA  ABEREEEREEL -

<

s
N

i

IKBENER 1967 FRMZNBERIZE E (Foreign Capital Investment
Law)iRE * ABREANREREEELEEMERIIAT) - B4 THEBFT
18 (tax concessions) ° 1968 £ 5 B Amco Asia R2REIEH BElIRE B HEs
AR II—KENB/AE] PT. Amco Indonesia (PT Amco)’ :ZJB B 5 AIEHE PT
Amco EREIEBUT 2 FimbefT 1CSID fhEIRR + 1968 & 7 BENEBURHLE

52 Pierre Lalive, supra note 6, at 141.
33 Amco v. Indoneaia, Decision on Jurisdiction, 25 September 1983, 1 ICSID REPORTS 377-412.
CHRISTOEPH H. SCHREUER, supra note 10, at 297-298. M. SORNARAJAH, supra note 45, at 200-202.
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FZERESRE ' 1969 £ 1 B PT Amco IETNEXIL ' [BIFF Amco Asia AFETE 1968
FAEEZHENERELY FNFEREFEET PT Amco - HIZHRER
BIEREREE © PT Amco BRIGIEAT Amco Asia FIRFEIREZ 4 BEEXTT
ZEEA 1980 F 3 B PT. Wisma EENEEH 1HEN T EEZARKEE » 1980 £
ENEBATEGHE PT. Amco BIRBERFOIHR » ENEERRIEEELE Amco Asia B
PT. Wisma SCHIZERIZ A4 > 1981 £ 1 B 15 B Amco » PT. Amco & Pan
American(—EREABRE] » 1968 F 10 A Amco R HmEBEZL

)R EBAG IR 1CSID s -

ARE—(ERFHSIRAAEEEEE  EIEBATNE PT Amco BEZ
BT MRRZEWKRAE PT Amco RAEZNBIEH S —HHBEZA
5] » B Amco Asia R—NBEIAT] - BAIFHITEREZESA - ALt
hHEEEEE - HEhRELTREHNEBRNEL @ SAKBLAKNER -
FRIZESE 25 & WARBEXNEREZESATERBIGMOEZN EIZE
HIEAZIERAR  ENEB R E R M oI MR E R 2584 PT Amco 35—
ZHEIHEH RSB AT - ZRERRFRBRNBIEZR (foreign business)
LRBRZMEEBAERER PT. Amco BB—HHBCERS - ZRPH
FEEREIEBAEE PT Amco BIEBRRIRZEFE * ] PT Amco B—ZH
ElEFINE R AT

MERREVFGROI AR - HELTKEBEE 25 IR XEERN L
ERESL U FRABBREFNTHE - MEREHG ZIRZRUEMANIRE

>* 1 ICSID REPORTS 378.

¥ (hFEFIRESCESEUT: " 14... (i)Nothing in the Convention, and in particular in Article 25,
provides for a formal requisite of an express clause stating that the parties have decided to treat a
company having legally the nationality of the Contracting State, which is a party to the dispute, as a
foreign company of another Contracting State, because of the control to which it is submitted.

What is needed, for the final provision of Article 25(2)(b) to be applicable, is (1) that the juridical
person, party to the dispute be legally a national of the Contracting State which is the other party and (2)
that this juridical person being under foreign control, to the knowledge of the Contracting State, the
parties agree to treat it as a foreign juridical person.; 1 ICSID REPORTS 394.
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R YT A ORBRHEANEEREZZNERZEF AT RS —HHEEER

56 o

2. Klickner v. Cameroon Z&>

TE 1CSID BEEEEEMN Klickner v Cameroon I > (DFEREINER Amw 2
Indonesia RAPHEZHIEIA R » TEZR Klockner B—REBE ~ LEFIRF A
REENIINERAT]  EREREEEHENLZEE—REHIRE - %AT)
EIEBEAEEESEMII—R AT SOCAME » Klockner HER 51%BRHE
IBEREEET 49%KE  TEELFIIZZERE HPE—ERIIHE
(Establishment Agreement#8F SOCAME ZIEEBE - (IFMAH MM BESS
8 0 sz B R ICSID 3 BimARRIRR - EEHAEEERIRE
(P - BAWENE SOCAME F2NBEILE) - BEEEAT » Bt
HEMT @ IBEEERFTHEERER - ©EMARBAR (presuppose and imply)
SOCAME B—ZHNEZEHIZABAE > RItEBEFE AN - hHEEE
—SHE - BREEHAREEABIREANE SOCAME BEZEHIFa @ Bl

BRI IRARRTRA ICSID fhHIFRFGIF BEMIER

HAEE FRIOEABSEZIEERUBARERRT @ RRIR RS
HRZpRES U ENEAXHFELAAE - FHIERERE LRBERA
WEFEZERE  REEHRBAATRE  MERSISHIRNER - E1tL
EIFE - 2B ER - MRABELFFIHZMA 1CSID fhEFFR - BIFER
HHRBRSEAZNEES A LE] - IS 25 1RE 2 1B5E 2 RENET
EWNE - WIEIER - R BENRG Vacum Salt 1. Ghana EBFTEE
o] BASS IR (b BRI B R BREE T TV R B R R RE - B A S PARR T ek

% M. SORNARAJAH, supra note 45, at 201.
57 Klockner v. Cameroon, award, 21 October, 1983. Excerpts from C.B. Lamm, supra note 44, at 472.
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RERGZRERN - MBBERRZABMRIIAS N EZEFIEEF - A2
SHEBAZHRMDHRE - UZLNTEE LERIERKREHBEES - 5
FANBZEFIZBEE - iR SRR

= SElEHI R E S

ICSID RHMHRAMRII NS IRES —HHEIEAN  RUESES
ABERRER - EREHHERNRIEEEIRE - LN - tEBEZLFRAZ
ESHEBEALSE - ol F AR S HI RS - HIERERZATIEN
BEERREE A L#FERBANE] - BEE LMANEFrES] - 5E
NENZEH 2 EFRMEEMA - ICSID DRAREATE - EREFHIEE  SRBAT -

el

—)NBlEFIzEE=

ICSID A THEES , WARBHEEESR  UANERHEES "N
B, SEtTEMANES @ EESERRFEF IR ZHER S —HH
BH) - INSR IR A S B AN R EEER - IRERRFI DHESRE - B5I8F
DPHFER B2 HEMRERRMKLNEN - S EIEHIEEE R
Bl RPATER] - ATARPRINBEFin HER - BFHRIEGFENERZIZFIF
{7 o

BRX E T IENELREES ..., because of foreign control,

the parties have agreed should be treated as a national of another Contracting

State for the purposes of this Convention. j ’ rbecause_j ARTNEERZRZE
15 BEHERFARIERZ another Contracting ; MIFFE * FRAR G2

Mforeign 1 BEHE_ERAIZ "another Contracting | * A RFEEEEE @ [RIZ I

% M. SORNARAJAH, supra note 45, at 203-204.
% CHRISTOEPH H. SCHREUER, supra note 10, at 221.
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R T ERREAZ RSB E) BERFZES - RLLEHTESAR
B KA LHNES KRS HAEEER - UWFASEEEE -

(=) EflZEEHEG (objective requirement of control)

1KSE 25 1556 2 1858 2 URE » REAMBERR R ESEGAE T
B)EZE - EURAS—HHEERZS—EA > BEER " HEES
(because of foreign control) * il "1l | REHEN - BHORERE - &
EHREHHERINVECE - WRFRE A BEBEERFRES - B A BIFRGE
HE > ABERCPRZEN - AR T BITIHZER B HFHBBRKARES -
HIFEB R #IFRET 1B fzer o

BIE Vacunm Salt v. Ghana T * Vacuum Salt Products Ltd. S KiAABUAT
1963 FRBLEMILZ ATE] * 1988 ZATIEHMNMB A HTHESH  BEH
% Bl ZEESE » Vacuum Salt B ZERT Z &40 BFERR(T ICSID fhHE IR -
EARFREMMh R EBIER: - QAT Vacuum Salt RBMAARENE] - B4R
WFREEAF Vacuum Salt 11535 —EHEHEIZIEA M EE SR IB STl
BB SREMAE Vacuum Salt BEANIRBTZTE » WA EER Vacuum Salt
BB —BOBZEAN - BE®E  hHEE PR Vacuum Salt BN B2
& BIEZATINEEAE 200 © HER 00 RENME RIS @ i
MEH L  LTAFERLMFRBZNARZETNES - REFHESAEGHE
BRT BN ZIEHIEY - MESE LRBEGN  EREGHERRE

“ Id.at313.

o R ER R EERAR R ZSHERRT - i RERERE—RISRIKATIER
HEBEEAEHBHHEIGRET - EREAMIENRAE - AR —EE24HA  IFEES
EFINEER RN - EH 85 HEE 2 175 (because of foreign control, the parties have agreed) * FItE
SR R BRI 2 NEIREF © 1d. at 308-309.
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BimENEEF AR - ERERESEREME -

(=) B R B R

HREREM T AFELBEREERINZEHE  ALERESHE
HEEERZEREFIRGR  EHEBMIIAT) @ BB EEFIIRRER
BIREEHNPERER - IEFREERH - 1ICSID M EEER I IRRER -
RERIAFAEREZZFIZET - TREMEERERIES R iRES)
B (FRUA -8 WEERESR - ZUATHIERAL

1. Amco v. Indonesia Z=°

SNTERIIIZ Amco v. Indonesia —3& * (P RERIB T REH HREAHZED
ENEBATRIE PT Amco BH—HABIEFEZAE)) » BER PT Amco BH
BIR NS EHIRIF

ARENEBATHIFE » PT Amco BRERIZWIFRRFEREBLZ Amco
Asia > THRE—HET/ERILLZ QNS FEG] 0 MZEELEE—REERER
A—BERBEZERALR Mr. Tanc b HEHR T DREEEIFIZEH EEIFE
ERLEERAHEHWEN  MitFE ol EERBUAREEERTERSZE
BREARSPR - BESE @ PRERSEFUHRRITEG EHEZE - R
EHEN EEHIEEEER T - FKE - RB(ERFaER)  mRES 1CSID
AE - 2B AUANE DIEMHBREG BEEFEWE - AFaAAF D
HETBEEERFAEEEE  MAZREEER A -

%2 CHRISTOEPH H. SCHREUER, supra note 10, at 311, 313.
3 Amco v. Indoneaia, 1 ICSID REPORTS 377-412.
% CHRISTOEPH H. SCHREUER, supra note 10, at 315-316.

67



2. SOABI v. Senegal “F

£ 1CSID B EE4EHI SOABI 1. Senegal B FZRAFERNABRBIRMNAR -

SOABI B—EE AN Senegal) RILMIATE] ' S AT B EXE Dakar HIFE
RUIAFEZE ° SOABI REHEERHRAT] Flexa FHEH| » Flexa XHELFIBFA
PRzl - JNED - s AEIHEERATIFREEES - M HECRIRF AP EE
&l - (EEREZ[BAIER 1CSID HHNE - 23FPFERMA Dr. Broches EE
EF  EANBRAARE s ASEEEHEEEERIEGNE - FHEAQ
M58 25 IREM - AL 1CSID BEERE - B BETEEERNGE @ 32
SIRIESE 25 1R5E 2 JHSE 2 MAKMBM - NEIREATEMERRIIAST)
FTERFEAEEARE @ URHFEHREM 1CSID hHEREHERZFER
g - hREZIBEERZEFIRER  REZATZEREHZREEHIR
BaZHFIRER » FilA 1cSID B EEE -

bl Amco B SOABI RBILAK, 1CSID Efth b FE#ES A0 > 1CSID ¥
REEHEH RS FIRAERILS - rRERELANREmSE - B8
BMIER B - B—IREERR » TEBERZETNEZERZY R
BRINF—HHABEERFRES - AIeHMERPRERILIKE - WEESEE
RZERDL  HGNEERIMTIBEERES —HAOBERIIEEMER
5] (a company of convenience) * FRIE L REMEBINBIFZEFIZR » LERE - fF
HEEE FIGIEFERTF - 5—IREEAERE » REG LK - PN
R HEREHIE - Am oI BERRIEFN Bt EEE R EESEET
HIZH 2 AEBEA 1CSID B0 - AR UGE - (BINGERE - BIANE

5 SOABI v. Senegal, Decision on Jurisdiction, 1 August 1984, 2 ICSID Reports 182/3. HBRAANZIFEE
EIBEH UNCTAD, supra note 2,2 4 Requirements Ratione Personae 24. Wiz&2 R CB. Lamm, supra

note 44, at 473.
% UNCTAD, supra note 2,2 .4 Requirements Ratione Personae 24.
67 CHRISTOEPH H. SCHREUER, supra note 10, at 318.
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RERUFRE R RAFREETBZEF—ELS)  EBERERIIERHEEGE
Mo RILBVERERHEHESRO > BB LEHSS -

(M) *E%Uﬁ?ﬁiﬁi*ifg(lzorm and Extent of Control)

DAL 25 158 2 TS 2 MALKE " ABIHES AR ERIAEN
BRI PRETRBREREREIBOER A CERZEFIZR » W
g - B - EERAEREHF  EZEHEEESREFREEHE
&l - IR LERERME - MEIFREE LEBNARE—HEE - LWESH
ICSID BEEBREA - E2IREHE  MEBKREENZERBEEL
{E—LLBR DA - AT -

1. ICSID fhFHEZEEH I

SNRIFRL @ fhEEHRIZFINEAREREZEEL R - REEREE
HI75 = - GABA 1CSID BESEERB Kiickner v. Cameroon —F » RIAFHEIBY
REBHITEIZRE o £ LETCO v. Liberia —% » B L ASIBHZEEBERES
ZEFRAS  WEMESERE L - hRELERE - [RIbzH - hRE
TMBERZ A SHEERREGE - BIRZATEFEZHREBA - FLHAE L
NEIREBAFRIZEHI « BEE Cable TV 1. St. Kitts and Nevis — 38 » {hFERIER
iR tt R NEEHEAEERE -

B ARBAKRFIES - EVERFE—RSIE "control ; X7 - Bo|BARFARKBH  EAEE
12 FEHE (B B A Z AR {3 (majority holding) * BABRHEEROBESZ—+AETH ' ©OUH
BNFEXREERE - BRULLSER - ERELE—HNEE  EREHOUBEBITRE - 1d., para.
565.

® C.F. Amerasinghe, supra note 11, at 264.

" Klockner v. Cameroon, Award, 21 October 1983, 2 ICSID Reports 15/16. CHRISTOEPH H. SCHREUER,
supra note 10, at 319.

" LETCO v. Liberia, Decision on Jurisdiction, 24 October 1984, 2 ICSID REPORTS 349, 351.
CHRISTOEPH H. SCHREUER, supra note 10, at 319.

2 Cable TV v. St. Kitts and Nevis, Award, 13 January 1997, 13 ICSID REVIEW- FOREIGN INVESTMENT
LAW JOURNAL 366-370 (1998). CHRISTOEPH H. SCHREUER, supra note 10, at 312.
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2. WEEIIREE

B SEREERMIZTE AR ICSID BRI - BEIREE
RN BRZEFI RN ER R T HRRARE BRI AT RS HRERTRS
NI ATIMIALE - AP IEFHFNEE (Central African Republic)1988 IR E &
28 30 15 ~ E=E58 (Mozambique)1993 FEIREESE 1 1R ~ BIE(Zaire)1986 £
WERE 1 1RE -

3. BiEHTE

LERRINERRRE AM T BFinARRIRR > FHEM ICSID #
hll - RN BREFHNERESRSENH N - NiREREEEREES
8 k56 3 IHERRBHEF N » KRB BIEHI SR D7 - HINERMEEERE
1994 FEEIGRIBE NREETEHE 1991 FEELERBE” - BG5S E
EHIERBRHEZER AT RSB (the majority of the shares)Z #EHI o

4. ZENREIFE

Bl BR 8 232 15 E B BRI B A Bl ith ¥ B S im AR IRIRTR - BB 1CSID
&l RN EHEH  FENEEE - HEBELVEEEETIIHE

> CHRISTOEPH H. SCHREUER, supra note 10, at 321.

™ Id. at 322-323.

™ Agreement Between The Government of the Kingdom of Sweden and The Government of

on The Promotion and Reciprocal Protection of Investments Article 8(3): For the purpose of this Article
and Article 25(2)(b) of the said Washington Convention, any legal person which is constituted in
accordance with the legislation of one Contracting party and which, before a dispute arise, was
controlled by an investor of the other Contracting Party, shall be treated as a national of the other
Contracting Party. See 9 UNCTAD, INTERNATIONAL INVESTMENT INSTRUMENTS: A COMPENDIUM 309
(2002).

® See UNCTAD, BILATERAL INVESTMENT TREATIES IN THE MID-1990s 107 (1998).

"7 RUDOLF DOLZER & MARGRETE STEVENS, BILATERAL INVESTMENT TREATIES 142 (1995).
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©)

)

NAFTA * NAFTA 58 1117 FBIRE—HNHIREARRS —
FOH ERREHPEE  ZIREATEER RS own)EE
HIZEA o B2 1CSID HER * NAFTA RHSHEHIRER - HiES
BAE e RS - LS - BRTHEEFIN - NAFTA AN LBES
B AEREHERSERE 2 - B 1CSID HHEH -
NAFTA REAETE RIEHNERE -

RERRR = A © BEIRSEIRAISE 26 1756 7 B AN ERAGEA
HEANEWS —HH B E AFTZES (controlled by investors of
another Contracting Party) * AI{R{R MBS —HABRRZXF - 5

REIREEIRASE 1 1R5E ¢ IRERR 188 ) ERDIREANEREN
EEEENER Z EOERCEE @ IWEFIERNEFIEIE & K
B 5 i 38 W2 B AR (Understandings) B Rt MBS  sZERAREIE
o AMRA BN EF SR EZIRE B (financial

interest in the Investment) ™ ¥J:ZIZ E IR KL FEEREH

\\

(exercise substantial influence over the management and operation
of the investment) EBHEESE KB ETTEEFE
73 (exercise substantial influence over the selection of members of

the board of directors or any other managing body ) 80 ° ZRERBER 5%

RERIEZESINE R/ 1CSID hHESEHEEZEEA -

SR HALBFRmE N A ST

" Art. 1117 of NAFTA: An Investor of a Party, of behalf of an enterprise of another Party that is a
juridical person that the investor owns or controls directly or indirectly, may submit to arbitration under
the Section a claim that the other Party has breached an obligation under..... See 3 UNCTAD,
INTERNATIONAL INVESTMENT INSTRUMENTS: A COMPENDIUM 73 (1996).

™ The full text of this Charter are reprinted in UNCTAD, INTERNATIONAL INVESTMENT INSTRUMENTS:
A COMPENDIUM, VOLII, 570 (2002).

80 1d., at 542.
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BE A EEREHEZZER —FEFARIREAZILE EItH
R EREMEREAREREEZER - ARREAEREEHEFL
LB EE RE SR - BLE 1A Al SER 18 A | 285 - TR
EEMMER TRBIRE | (covered investment) Z B * LARIEH BRI FE
A EE" - MmERZHERT > HRZEZRRARERREMAEHRER
IAs FREAA - Blanim TR EMESE ARG TIREA ) ERREWT

"IREA  REEHRE-HFHEIEREL

M

2)

3)

BARAFBRKBEZENELZERBEBER (atural persons who,

according to the law of that Contracting Party, are considered to be its
nationals) »

BERBRERRBRAEVBEEAMRIISER  SEAE B2 4
SR E S WER—HRAEIR AR N B RS EE (cgal
entities, including companies, corporations, business associations and
other organizations, which are constituted or otherwise duly organized
under the law of that Contracting Party and have their seat, together with
real economic activities, in the territory of that same Contracting Party) °©
HREBREFRRBHEQOEERE—BIRAMIL  WERNEEREZS
HMEERITEHRARTRENSRAEREE R EEERME
#ll (legal entities established under the law of any country which are,
directly or indirectly, controlled by nationals of that Contracting Party or
by legal entities having their seat, together with real economic activities, in

the territory of that Contracting Party)8? ©

RS 1A IRBEAED R "BAAN L & TEEER, MAE H
BRI -

81 WTO Secretariat, Scope and Definitions: “Investment” and “Investor”, para.27, WTO Doc.
WT/WGTI/W/108 (21 March, 2002).

8 1d.
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"B EEEREEMAFRAERR M EESEEHAARGRES
EERERMEBEICEA - BLEBAAE IAs ZENEZ—HFEERRR
TEkBFHOBERAEREZE "EiE ) 0 RHNE—NBERRESELZ
REFEESR 1A SEZA - BLE 1A HiFEAAERBREZHE I
AAAEEERBREREAE -

MERER ) 7 IAs BGRFRERSIA Grdficial person) 3 iE A (legal
person or juridical person) * A amEL{EFIBFAMRIE » ZIE LS (companies) B
f& - RZH 1A BEEFETAZAE]  MRiBRTIERESERE_RE
SZEB (R - XEREREH AW FRFERARAZEE -

FAE] ) BERBHERESREMKIISENZEEER  ThRESUE
NRBENAREE R ASBAFRESNET G4 2% 58 - BE
ARE)BE - HEHHEHMABR - BLE 1A FRBERHFERASTE
FEEFIMAE « EIENEIFEM

BENSIREREMKIBEEEEFR ISR B DRI - Bl 4E3
oJEl 11As ZEHNEEBFIENEEREG - R 1A BRTHEGREN - 5
MEFTimEFAMFFE T RB I BEHENE I —IIREA  flANRiERm i
EREEAREZATIBEEFrE) RN EE - AESBETESEEEE
EE  HEMNEEERE —LASEH LN — 521 A A 8] (mail-box
operations) * LABEFZ I EEENFIES  LESY - IFEEEERAR A 5 E "7l
AR 1 (denial of benefits) Z IR * HITNKEIHILEHELTRE

"ME—-HRFREBEMBERATMAHEMREN DT IUASIR
ZIER > Mz ATIRBEE=BBEEREIHIES] - M()EER

8 "company” means any entity constituted or organized under applicable law, whether or not for profit,

and whether privately or governmentally owned or controlled, and includes a corporation, trust,
partnership, sole proprietorship, branch, joint venture, association, or other organization.
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—RHEZB =B AREFIEREEE  NQZAEKEE
BRI AB FEHBIRAREEERES - |

SEAE BESRNBIREANZHRIER

—  NBEMRERE
HE "ABEANRERG ) BRIEEATRRERE =R © &R

EAEREZERAHEEA - BFXWT -

F=R ARGIFFENEASEABEA -
NELEANKEFTB AR ZIER - EHEEE -
HBEAKREIROIZRTE - EPEREIRAREA @ BIREA -

=+ RE&

ENEARERGHISMABAESINABEEN - ENBEEARSRIR

ABEBASENESEAT(RRAS) - BRAT - MELEIRRIZE

[RAE)) z— @ IR ABNEMRE - HEASEHRABLSIRERSE L

B HEEREBMT:

1R NEREAE] BUENREM  RRAEEM - S5 X
IZHEEAN o (REER
F=EttT—1f NELSFEEFERIBLERE  THHHER
7 °
FHEERET - WHB D DB ERE  TREPERE
SRR

¥ Each party reserves the right to deny to a company of the other party the benefits of this Treaty if
nationals of a third country own or control the company and (a) the denying Party does not maintain
normal economic relations with the third country; or (b) the company has no substantial business
activities in the territory of the Party under whose laws it is constituted or organized.
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F=\tThF SNELSEDBE HiERLENRBAEEWRE
LEE  FREESEREN - HhEREASE -
(S4B D E] 2 HEFI = 75)

= GXRHFEE

SEBHEERZRCZED  IRA R EERERRF RSN
TR - WolREHBHBLNIGERI - MBiTHEENMME - FEER
RENER > BRANEREEHRBERRRE R RNERZ— BTN
o1 &F 2 A 6 AR ATIHIT " EEHEE  ZEREFRE-RHRA
SINERFERMBRAE]  ARENEFRABASIERENENRE
B RERNBERABET AT - NELASIESERNBRASIESH
BIIRN  RuERZE -

Bt ARG

| CS DRI ASHEERIETIRE | C3 DAKISE 251%5E 1180 %] 81F
SABREMGUEBERZERETE  MtGoBEERAEENBRRE
A NEREANEEUNBEARANEEARMALEREFE -

FRBERCESEERG MERESAZHERLITEAZE
Bl - RSB —EZIEERER A | O DZEHE  BEEHESA(E
E—EEAN) RBAHEABEZE - & | S D hHER - EHTLITEER
ARERFIHZ(T | C3 DEE  BEFINEE BT - mEWERS
IEAGFEHES S -

e > 1CSID WA B EFRRE FEEEEME @ MaEEREAE
BEBERR > 1CSID fABRBAANEEABRERE  FIRAE
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3 o ICSID IR BAABFERE - BEA LEERHNBBARELZILE - 1
REEHRBAANEEANZER BIFEE 25 15758 2 IBREBEBIBEE M (positive
requirement) BIEIRE 4 (negative requirement) © FiFRTRIBER4FRIE © ZBA
ARBARERELAE—FHABEIZEE - EEEAS - ZBAANREA
TRER A ERZFHEE -

ICSID RAHRIEABIEERTE - AHENG R - IKIBEARILE
BRE « Il 2 EFAhER o MK 1CSID DAISE 25 1556 2 1656 2 WK
NERRE » FRERAII AR SIS » SR RE AN BRI IR -
H— BEABRELEZAREERimiE(TRER R H © EEihES
i & BB Mt E ) UN ZBIFE - IEAN QA5 25 R53ERIIE IR AR - Bl
FHEAMBE R EEEEE  EEEEHREARE  EATHR EZ
&l * MERLVENEER - FRES—HFHBCER - HAWNFE—IES
1 FREASS 2 M FELLE » DARRIEABFERE T UBAAMLELET -

EIFRIRERE - BRANBIEHETEERIRE  EEEH - BHRIRE
FEEAXNEHATFHEBESR  ETUER  ASHERBHAE - 1
BERESNGSNEAS MR EEEEEETENRREIZEE1CSID
DHHRNBIZFIREPEER - EROBESHEE - HRAXEDE
HAME ICSID REEERER @ EEESHIRE SRR - EREHMEENS
BT H ' 9 BITs ~ NAFTA ~ MAI MEEREEED ICSID #EHERSHE Fin
BRAEZEREZ—  tIUBHEEY - HENEEH S S
ICSID RIEBNEHAHETH -

8 CB. Lamm, supra note 44, at 473.
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FhE HEEEARWNEAENTEFin
R RM ] P F B RE

€ ICSID BEBEHZROIFIR - S ROISFZERY NEEER
& B ARERGHE ICSID EREARE - BB ERAREERITEAHE
i B S im AR R S HI IRPE E B (EFREE £ 2 FRE @ Wiad R REE S MR
BT BT

E L AEF—EIRERTER 1cSID BEEEERAREREE I - |
ICSID HIEASRE@EIEER - AEF RIS 1CSID [#IE BITs
“EMERRFEFREE BITs $85| 1CSID ARIPRTTA 2R RRERE - IR
E=HRMZERERERS RRIRIAPEER L E A Bl ith ¥ 5 Finm AR iR
Hl i FER © SEIUETRI ¥ T BB ATEARR S IRPEER AR 1CSID #HIIRHE

% EREHARENE -
F—H ICSID RAIARRKEEZEEST— L I1CSID EEEER
Aty

ICSID R#IB 1965 FHlEES @ TS FEFETHEHEZ M
HERER  BLANSERMFBBHNEETDEERFTRE - KIZRNL
SEIH ICSID EEEEZEIE D - BE 1CSID BEHIRIEMEZIGET - 244
AT

— . EHRRMCFGERLLE  REHYSEEE

ICSID A#MEHERRERAMNE 25 175% 1 I8 » DHNHYERERE
FEERIREMS | B EMEERR ) IR XERAFIEERTH - f
REZERANEERERBRELESERYG - THWERERS N B
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FRIETS ~ BUa KA BERF IR - SHB IRV EERRREME - INEIEEE
& 'AEmMBZELS, BF -

B L EERREMER/EESIE ERMBESIE  BHERZE
g BPRAER "EHiE RIREmMSIEZEERE - RERERMERE
BEZHEE - ARFREREBHRLED - BFREIRTT BITs HRITERE
CEEEAERNER ' ' —REEREAZHRNERS " HISEHE
2B 0 IEXERIIAESRE disputes in connection with investment j >
M disputes related to investment j ~ | disputes with respect to investment j
M regarding investment ;+" concerning an investment & » Fil FRFEE AR -
(EHEREAREEARESR - WEAX  HRURGH B IHREFEE
Bz WARRHERER BIT IR BRGNS @ AIUREARTER
it F BB AR BiREITTIRRBIRAER - TRZELXEBRER BIT ZiR
& BRILA XN WIS ER BITs FRfEA © IR 7558 ~ % -~ 35
e ~ IR REER o
N - EEERRSEHIEAREL  —JBERSEENS NAFEE
BEEEZA B Y MEKEHBETSHBRE KEERRY  (RE
HE - EENRBIBSE - 7 ICSID [ANMMIREZETER - BEENSIRE
FE AR E AR ZEM KB Eth o] RIRE R B i Z B R 2
B0 1cC & - RATRiGH 1CSID KRR BREHAFTE -

B - AN 1CSID ARARKEETRT © BIESS 25 1756 1 JHZR

| BLEEKAERTZ BITs - RS FinEREEAEZRME - RGN T EREEER
(interpretation or application) ;* B PRFREIE LR X B FZ Fim » MNP EENFREEE Z BITs(40 1992
TEh BIT ~ 1988 thift BIT) K Z i85 & FinfE B R E R MEWHERRZ FBin - 53556 BITs &
RARIZE AT EEIRERRERS " ANERERETEWE REBEEHANERIFD
Frig 2 3t EREFIFFTS I #8222 if 4 (an investment dispute is a dispute between a Party and a national
or company of the other Party arising out of or relating to an investment authorization, an investment
agreement or an alleged breach of any right conferred, created or recognized by this Treaty with respect

to a covered investment.)
2 UN CTAD, BILATERAL INVESTMENT TREATIES IN THE MID-1990s 104 (1998).
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E 1§ ICSID BYERERS "RAIREMSI B2 FiE , ML ETEA
ICSID MIRARKIR - Lol EAZH BITs EERBEES -

= - AEEBFSRERREES R ANHRERTERLZ

137
R DR ZRHIRSE 25 REERRMIIEZ A - BEZFZIK
EEAR - ERETRMWITEER MR m HRAEBRER S AEE
BAg4HE  1CSID ARRESRBRHUHRREIRIREARE - FHEEER -

HEATEETH - EERIRERED - REREERMEERIRE
EF  HEFEMTHEREFREEREEEREERBR -Mpr » &

GEA R Y LRTH HRTL LA T UM A S AR R

WAMESRAIESE DN » ICSID REHEE—ATPUER - 2
EERN  WHFARS—UITHEMES - RERZIEETIRRED—E
IS ERIREHIR - RERHCER MR R - MEEtEE 1CSID BEFRS
HHRGIRER T NS CNETEERE - NERRGLEIRE « £EHH
fm ~ RAEIREREEBIER « AHECHHE « AR - BiREEESE - ES
B2 - RIBBRERRR  RI1T - BEFTRER - L & - RIBRSFTE
ZIBRENAE R - BEEIRERIZEZH (pre-investment expenditure) * BE O] 5043
T EIFEE (actual investmen) I —F8 D » IR RREEIRR G HRIER ZER

(EREZ IR ER THAETRIF - RENBSISWERE S &L - —Lal
MACTEMMBTRARSURBIRE » 5B RAFR  METHEN—
HARLFHNES - —BEBFEEHASEESMLLFIRIRE N EEBRAE
BT - IR EFRE R — AR TR - FREEEMESIREREE
[BE - SARNEEEERAMBhEERD - RRMEEABRES AR
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BSeR A - LRARM AR - EOITEMNE - RRBEALERGFDIGS
BEAEHIR - LR E RS EE R 2B - A2 ICSID hHER
ARHIPEEL -

B - DR 1CSID P HEZES - ENEHYEEEEZE - KR
ICSID A#MEIER: @ RO ZREIHIRERTERZIEEREEEH ' HR
REEREEEE  SERZSHERIRERTENTS * 1R ICSID RMARNEE
THEETEER ' ABET TEENANAR @ 1B HBRERANHRITEERZ
RS - ERRTERANBER - GEANEN - ZEESTUEERINT
N IRQEIRIRAE * SR ICSID FRAREZ R SR - ATl ZHEE
EEIRER 1CSID RAIRE & E -

= pHBREEEERE KB SIS RRIE T AR

EARXEEZRE AR N AEEED BI5GB Rt 4R
R @ EERAISEBAAEEARE - AEALAN N EERHFEHEE
FEEBERAZABARANREAMER DL -

(=)  pRAFAE
1. pARAES EERAD 5 £ RELHD

BHREAABERESD  LHER LESKENBIBAIE - B
REBAANBBESEEEZEN @ DGR TUER - EAREREHE
2 - oG AAREANCZALL - AL E AT UBEEEEHESEEEE - 1
{8 1CSID EFEEE E (Iegal Committee) RFITEBMEESE 29 B (Report
of the Executive Directors on the Convention) HIERTE @ HIZEABRKEFH
FTEBEERS—HHIBEEE A2 —EEBHNES A (would not be

* Francisco Orrego Vicufia, Globalizing Investment Dispute Settlement, paper for APEC Seminar on
Trade and Investment (August, 2003), available on author.
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eligible to be a party in proceeding) * MEZEIAARIBHS — O ELLE
TEERIZEERFR - M 1CSID MEFEFTHES - WIS 1CSID
R FRERRERRRGAS - B TERE ST R e Bk
FIE (absolute and cannot be cured) * HEERBHEEA—T5 @@HD EEY
AN BEEBAESINE! -
HitERFERAARREE - HOBEEC ST BEZEAAR
HEEGHNEREREHOEEE  KERIRTEEER LS —E
EoaESE THEHHENZEAARESHNEEEMESER ™
ZEAANFEEAEHOEER SRIREE EMNSHESEGE
WEDTHEN IR - RS EEE S ABNERE - 81 A%
BRANKRRIEER - SUNERHRIETINES -

2. B M 2 BT

TEAZ5E - BEESE - 7HEBREZER - RitERLEER - B
EEEFEEHERTEEN - MBRITENZRER - BEFEEERAE
RRBHRBEEERERCEY - WS @ ZZEEEZANERIEES
SRS REBEEE - MBWERRHREER ZGEHEZELE - ¥
REIFERE MR IR BB E S ABITIKIEBES °

{8 1CSID HRBEIFEEE L R B EHIMER » 8 25 1558 2 A FRE
FA "as well as 1 B2 " on either date 5 * TIFE " from to 3 Bk " continuously until ; *
Rk EERE - IRE NSRS R FE X 1CSID SRE4MEZ
& - EEEMBEREECTEEIFFAR) @ IWETRERATH - E—5

* JOHN COLLIER & VAUGHAN LOWE, THE SETTLEMENT OF DISPUTES IN INTERNATIONAL LAW 193
(Oxford University Press 1999).

> {kiE ICSID RAIEE 27 15 - UGN EHEBERERANR THEMEFORIZEGRRGE - F
FITENZREHIREBEE LR @ BRGRIERSIEEHFHEZIER -

® JOHN COLLIER & VAUGHAN LOWE, supra note 4 Bia 2B ERE » (GRABIEE) » B 388-390 ' =
REB (REs4&F118)-
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f - EELAIEREAERETTEEE - mERGERH AR
NERKZEFE - IRAWBRNESAERHEERS @ WRKEOHERZEW
RE - EEEREAGTERCMPHBHRS A HHBELE - mE IcsID &
BRAZHEMES B HGHBIEERSE A B MEIEIEER) - B#EE

PmTEAMIARAN LT  IER oI MRS ET Y - (BN R BB Rl E
ERBEREERE - AUV EEBERE X FUARBBZHRE

3. B ARp FRENT A RENFIL

SNRIFR - EtFEEIREASTRT 1ICSID BEELZE @ KOHR
- AMEFELEROHERT @ L SEthEES T HER 1ICSID B
7 sEFlRFIRE NS FIREAEIFBRERET - NGt EEEEE -
EMARFEESAZHEEESF - MG EREANERBEFLZIRE © L
BXNRRBALETUER -

(=) AL
L BRSF RARTL NI

EICRRARE - BEIASEREZRESZRE - EEFAEBIXRRILA
EER: - GIANR—ISEAEHEAEERRI A B - REEERRE B Bl > # C
BRI F AT R C BNFASRE A BERMES > R AB~C
=EERHHE - BIFZATEE 1CSID F—H4EA ~ B~ C ZEMALZ
ARAVED B EMNF - K 1CSID 58 25 1R58 2 IRER| - Sl ERAHNEL
Bl - ELRA=E  F—BEAEHVE AR EEERHHEE
RBELZERE - 1 C BIFEHAE - H3% C BlFASIEGHE D SE4
F o BIkE C NEIRERBAESAER  BEER= -

7 CHRISTOEPH H. SCHREUER, THE ICSID CONVENTION: A COMMENTARY 146-147 (2001).
' BUIER ARG  RABMIE SR BASCZR L IR T - DAERRRIL IR © I AKFIREERIL
HRIIA - BERBASPEERDE © Id. at 272.
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7 1CSID BEBHERZ MINE v Guinea —F » (L RE(FRE PSR R F
EEABES - TR MINE FRIRE IR FIZHETE (Licchtenstein) Z 2 F]
BRZEE MINE MARIEA - FIZHEELIES 1CSID AMHLHE -
b3 AITE (Guinea) BUFFER MINE RIE Z1f75% @ BIEERSEH MINE R 55
TEEASIZIGEI - NRLLR(T 1CSID fh# - hFENAREBLE MINE B
ARIEHHBEEER - FHRET MINE BEImTEE - RPIERRERZIEFE

90
2. i A EE M R A

EFNFEE A LAOBREABFERENUBARAMLLER © &
mERMLE  EFECRAENPHECHREAMREFHESZEUNZE
2 ERERMERZERZAH (REMHCA ) EENERZKEIENE
BRHEMBEEEEIEGFNERETE - AITERTHR - EEEERER 48K
MEEANBFZEE R BT - BRBIFEZRR - EiREfhE<H )
BEHRSMh#EZHMERZESE - [AlMEREPRZ B © ZEAGR
BFIREEE (MEE) BZE  MXAVETESEFNEZEG ZHEL
5] » AT LA/ -

Mg~ S BRI RS S EHINEEEA N (Form and Extent

of Contro) ¥R BARREFEE R E LR
EMHEIELHISE 25 1R5E 2 J85E 2 7RG @ doRE " A EES , Ao
EERREENERIS A BEETRIGRESRESEEE - EEEH
NERIEmEIF - BAPHIED NEIFEATHIERE - BEIASERHK

° CHRISTOEPH H. SCHREUER, supra note 7, at 282-284.

' Omar E. Garcia-Bolivar, Foreign Investment Disputes under ICSID —A Review of its Decisions on
Jurisdiction, 5 THE JOURNAL OF WORLD INVESTMENT & TRADE 188,201 (2004).

" RIBAKRHIES - BEVERE—RSIE control ; X - GEEHRFARKTR  BAER
I SR (B A A S BAR {2 (majority holding) * BABRERERMBEAZ=+AETH ' ETX
SNT)EAEERMG  BUALLGEER ERETE—HEL ERGHENBIBITIRTE - CHRISTOEPH

H. SCHREUER, supra note 7, at 318-319.
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i~ RIEMIBERAR - MUFRZSHRBEANFE?  —KISERRAE
EAREBERR ERNARES  EEBAE ML - MEEERKIFTRERE
FEEXK  EEHRBREANGEASHER  ESDULEACUEHE
A EBEFEZ AR - LWRELAWE 25 RIZHEZT - ZEWMEAEREEA
Z BENEIEFE - AFE hEEREREARME - MILAERRNIENS
ERERECERER EE0AEEMN ICSID fhHER T i HERRZES
> MERMPHYURIEZZEEBR B - 5325 1CSID RREETHE
IEAERA M EIR SR AR - ST SEMITHMBIRIRAZREE - HREBF
ENEFIMRARE - MARRE - VAR - ESERVEBEFF  BEF—
HEE-

A ICSID BERGIBHES - BEREIRE  hEXBIREEAZE
RIBREL N - ZF— LR DT -

(=) ICSID # 3% g2 fed2 > 3t
SNRIFRIL - fhEEHEREZESINTEANMERZERAG N - REERDE
#7538 » WA 1CSTD BEEEEZRG Kiickner v. Cameroon —F » RIAFBIR Y
RRIEBHITEIEREY o 7 LETCO v Liberia 3 B L ASIBHEFEBERE S
ZBERERAT  WEMESERE L - hHELEREE - RN - hEE
IMERZNABNEERKEE - BIRZOBTNEFZHREEA - ALHE L
NEIBEBAFRIESNS « BEE Cable TV 1. St. Kitts and Nevis — 38 » {hEERE

2 gLEzinZ /NSRS SE AR ZE 1% (The National Multinational Enterprise) & BB EIZ
[ &% (The International Multinational Enterprise)’ #¥am2>#) RAY AUGUST, INTERNATIONAL BUSINESS
LAW 193-194 (Prentice Hall 3™ Ed. 2000).

B C.F Amerasinghe, Juridiction Ratione Personae under the Convention on the Settlement of
Investment Disputes between States and Nationals of Other States, 47 BRITISH YEAR BOOK OF
INTERNATIONAL LAW 227,264 (1974/75).

' Klockner v. Cameroon, Award, 21 October 1983, 2 ICSID REPORTS 15/16. CHRISTOEPH H.
SCHREUER, supra note 7, at 319.

S LETCO v. Liberia, Decision on Jurisdiction, 24 October 1984, 2 ICSID REPORTS 349, 351.
CHRISTOEPH H. SCHREUER, supra note 7, at 319-320.
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SRR LEEHERETRE -

() HAiREFTH
B ZERGERRMIZE A TR 1CSID BEMIRIN - SLREE
RN BZEFI N ER R T HRRARE BRI AT RS HRERTRES
NS ATIHIALIE - AN P IEHFNER (Central African Republic)1988 IR EE
8 30 15 ~ E=E58 (Mozambique)1993 FEIREESE 1 15& ~ BIE(Zaire)1986 £
WERE 1 1RE -

(z) HEERT
SIERRIDT AR E AR T B R IRARRIG - HHEA 1CSID #
&l - HERABEFHNERSIRSEMNA NS - MIRMREEEIRERE
8 1558 3 IRERFAIE /7 2\ AREIN BEFEHI SR MM 310 - SUNEM EAER E
1994 FEERRIBEREIET EH 1991 FEERRIBE> - BN E
EHIERBFEZER QTR ZBEAD (the majority of the shares)Z R -

(2) 5P FRIBE

[l PR ) 25 42 1R E 5 BB #R A\ B it F ] B im AR RISk R > 4B 1CSID 1
Hli RN EES 2 AR E - HREHVEE S THIHE -

' Cable TV v. St. Kitts and Nevis, Award, 13 January 1997, 13 ICSID REVIEW- FOREIGN INVESTMENT
LAW JOURNAL 366-370 (1998). CHRISTOEPH H. SCHREUER, supra note 7, at 321.

"7 CHRISTOEPH H. SCHREUER, supra note 7, at 321.

" Id., at 322.

' Agreement Between The Government of the Kingdom of Sweden and The Government of

on The Promotion and Reciprocal Protection of Investments Article 8(3): For the purpose of this Article
and Article 25(2)(b) of the said Washington Convention, any legal person which is constituted in
accordance with the legislation of one Contracting party and which, before a dispute arise, was
controlled by an investor of the other Contracting Party, shall be treated as a national of the other
Contracting Party. See 9 UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT (UNCTAD),
INTERNATIONAL INVESTMENT INSTRUMENTS: A COMPENDIUM 309 (2002).

% See UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT (UNCTAD), BILATERAL
INVESTMENT TREATIES IN THE MID-1990s 107 (1998).

2! RUDOLF DOLZER & MARGRETE STEVENS, BILATERAL INVESTMENT TREATIES 142 (1995).
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1. NAFTA : NAFTA 58 117 {f2EIRE —HHTIREARRS —
AR R 3RS » %I E AN FEEEEES own)SE
FIFZEA » Bl 1CSID 18R » NAFTA 1§HIEHIRFR - BiE5l
BAE EEal R - IEAY - BRTHEEHIN - NAFTA WiN E#ES
I BARAEREFHR T ERER T - NAFTA B ICSID
MEZEER * NAFTA thREABERIZFINEE -

2. BEREEIRY - BERBEIRAISE 20 1R85 7 IBANEREA
REAE WS —HHABIRE AFTES (controlled by investors of
another Contracting Party) * O fRABB—HABBEEZXF
2o BEEREEIRMSE 1 1758 ¢ IHER "IRE  ERBIEA
B EREEIIET 2 EMERCEE @ LEFTEHIZES
2 (KERFEIR B ERE (Understandings) B R ARIER © &%
BEERY @ NMRAOMBIIETSERZINE 2B S

( financial interest in the Investment) ~ ¥FZITEE B LET
BESZ S (exercise substantial influence over the management
and operation of the investment ) BLEHEESE  KLHEFFIZE
FBEEEFEN (cxercise substantial influence over the selection
of members of the board of directors or any other managing
body ) 24 ° ARERBERIRAVE I IEHINERIARR 1CSID fhHE
BEEEZEEA -

3. WTO BRFSEBSEIRE (GATS) | GATS E—1I5EMNIEFTRE

2 Art. 1117 of NAFTA: An Investor of a Party, of behalf of an enterprise of another Party that is a
juridical person that the investor owns or controls directly or indirectly, may submit to arbitration under
the Section a claim that the other Party has breached an obligation under..... See UNITED NATIONS
CONFERENCE ON TRADE AND DEVELOPMENT (UNCTAD), INTERNATIONAL INVESTMENT INSTRUMENTS:
A COMPENDIUM, VOL III, at 73(1996).

B &R 3 EE2 R UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT (UNCTAD),
INTERNATIONAL INVESTMENT INSTRUMENTS: A COMPENDIUM, VOL.II, 570 (2002).

*Id.,at 542.
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HFERRIEE SRR - HPE=BIRBRHR (mode 3)

§ TH— B8 ZRPE A48 & DA 11§ R 18 B (commercial
presence) I, * HEMEBIRWIRHIRTS 1 HWRABERER
BERE - S5 T/\IREHIBERECER - Hbh—EAR
BEZAFR "B (owned) ;' RIERBERZ AEE ZRIEEL
BEEAh+E —FEABE—SEZAM "TEH

(controlled ) ) & » RIGZABREMZEAZSHESMK
HEEEITEE - B LUl GATS HREMBEZEANEEE
TR ERE NETREH SR

ICSID ‘AAYEA BITs MiE Z AR RS

FRIR ST 2T oI #0 1CSID FimERREEI S BITs FIAE[ER @ Ib
EBBM(EE T 1CSID P HMEINARRER - REEFARERA b
(Treaty-based arbitration)Ed ICSID AR EEEEZ A RRFRE LA BEESTR
& BUF#§ 9347 BIT #85] ICSID AMZIEREVR - METERESEEZE
5~ ICSID EEEHE BITs REBEFHEIRTAEIEMN BITs FiEEBEREREZR
B X2 E N B R R R AE A~ B Y 3 i AR IR M I ol RES | 3272 PR BT SRR o

— + BIT $E5| ICSID A& Z;EEMER

ICSID S5—1E#MZE R Dr. Broches $§H * AJE BITs $&5] 1CSID 2#IH]]
HFMIBEEEMRERR - REAQTSRIREERZ MMhH - HiEEHR
WRAHIRX XFME * KEMES @ A3 Rt EEREEEN M ARE
ENEH_ERR - 9T :

(-)  ®iRgmTE Y

3 M. SORNARAJAH, THE INTERNATIONAL LAW ON FOREIGN INVESTMENT 268 (Cambridge University
Press 3" ed. 1996).
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BLREX BITs (£ AREFR ERGHBERNEREARZIU 1CSID
DHERBIRBRANZEERY - NRBEHEMEBERR 1980 FHETLZ
BITs 58/ \IRBIAEERGBASIE " Fach Contracting Party hereby consents to
submit to the International Centre for the Settlement of Investment Disputes

(herein referred to as “the Centre”) for settlement by conciliation or arbitration

under the Convention...... ; FRIEHFAIBEIZE AEEMEL2 - L BITs
WAER " consent ; ZXF ' ME{EF " shall be submitted to the Centre |

REHZHNY » LA ZEHARCTES i EEREIREANEEES -

AL BITs BRTIRHE 1CSID FimEREHIN - THENEMREHSZES
Ui R R AR 2 B N8 - ANEIAIERR « UNCITRAL fhE#RAI ~ 1CC fh ik
RAZHMPHESD - NinHIRBIRERES 8 RENEHIRBEAZES

i B SR FE F5 I (at the investor’s choice)?8 ©

() W EFxrkmzsty

BRT Liltz5 - WIERFRBIES| 1CSID KA BITs HE E IR 3%

BEABTENEY © KB Broches £ » B=RBENIRIRL T ENIET

24 - F—ERN BITs BIEASKLNBRRES shall assent to submit to the
Centre) i Fimte(T 1CSID BEEZXF  NEREEEHTER 1988 F355

B9 BITs 58 10 RBNFRRE : " The Contracting Party in the territory of which a

national of the other Contracting Party makes or intends to make an investment,

26 CHRISTOEPH H. SCHREUER, supra note 7, at 212.

7 See the German MODEL Agreement in its Art.11 provides:” (2) If the divergency cannot be settled
within six months of the date when it has been raised by one of the parties in dispute, it shall, at the
request of the national or company of the other Contracting Party, be submitted for arbitration. Unless
the parties in dispute agree otherwise, the divergency shall be submitted for arbitration under the
Convention of 18 March 1965 on the Settlement of Investment Disputes between States and Nationals
of Other States”. 3 UNCTAD, INTERNATIONAL INVESTMENT INSTRUMENTS: A COMPENDIUM 172.

* See the Sweden MODEL Agreement in its Art.8 provides:”(2) If any such dispute cannot be settled
within six months following the date on which the dispute has been raised by the investors through
written notification to the Contracting Party, each Contracting Party hereby consents to the
submission of the dispute, at the investor’s choice, for resolution by international arbitration to one
of the following for a:....... ”. UNCTAD, INTERNATIONAL INVESTMENT INSTRUMENTS: A COMPENDIUM,
VoLIX,313.
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shall assent to any demand on the part of such national to submit, for
arbitration or conciliation, to the Centre........... 1% ANFERREEEN EIR IR E
#RTE  Tto assent to any demand on the part of the national to submit for
conciliation or arbitration any dispute arising from the investment. ; % o ltBIF 5%
B AR BIEFERT 1CSID bR - i E B o] IR IRE NG in
AT 1CSID fh#F a3k » HEEF 1CSID FERTIKIE 1CSID ARIEE 28 RSB
3 IEMEE 36 1558 3 TEFREE FHOER] - MEAESANESE  BEIERYG
ZEiE - WM FEIRERENERERBEFHERFZEIE -
SRR BITs #1ES| ICSID %) - BEIEEBIRBES © HIRX
ERTEHELEIBIEEZRE (sympathetic consideration}REANZFER » W
BIETIAR 1970 FEEERTHY BITs 55 11 fREIMRTE * " The Contracting Party in the
territory of which a national of the other Contracting makes or intends to make

an investment, shall give sympathetic consideration to a request on the part of

such national to submit, for conciliation or arbitration, to the Centre established

by the Convention of Washington of 18 March 1965, any dispute that may arise

in connection with the investment. | 3! ° ¢ BRI IRSIN E » HiEER R E
FEBKRBREGFRIRRN ICSID » EREBE—& " A2 BMEELS

BEZFETE (obligation not to withhold consent unreasonably ) j 32 ©

E=fERN BITs REFRBTE (case-by-case agreement) B FF AR R i
(further negotiation) Z FAE\, * YNIBEMEAREAX ST FIFL 1991 FFFEETZ BITs
REZMEGNEZIREAES —HEBIFIEE ZIRERIR  KIFEHZ
1#h5%& (upon agreement) MERATP 2L + N ANFmEEAFSRFGEIZRRATHY BITs IhER

29
30
31
32
33

RUDOLF DOLZER & MARGRETE STEVENS, BILATERAL INVESTMENT TREATIES 133 (1995).

M. SORNARAJAH, supra note 25, at 268.

RUDOLF DOLZER & MARGRETE STEVENS, supra note 29, at 133.

M. SORNARAJAH, 25, at 268.

Antonio R. Parra, Porvisions on the Settlement of Investment Disputes in Modern Investment Laws,
Bilateral Investment Treaties and Multilateral Instruments on Investment, 12 ICSID REVIEW —
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AR ERERTE Min the event of a dispute arising ....it shall upon

agreement of both the Parties to the dispute arising be submitted to arbitration. |

34 o

= EREHEEEEGERIEE

SE_ERIREARAR 1CSID EEEfEE BITs HiEE A REBFFBIRS
[E1/8 (most-favored-nation clauses)Z FEIFTEESE 2 iERMRERE - LERIERRER
RS ABEEh RS EE BITs B5Z BITs ;JRBMA 1CSID 1§FR
Tith = B S5 B E B SR EERTHY BITs AW ICSID 1R+ WIFEZITEANE
FKERAREEFGFE  §FIREERHA ICSID B8 ' ICSID HERSES
EZEA  BERMGBESSS -

R B SEE — M IRERE N ZRTEYIST  MERM 1CSID fefefhs
ZEF - KBRRERATHZECLBIREHRERE - BREMHLZ
Bl » IREANBEREVTERERSKIE - £&8+/ \ER%E © hRaE
BRIR > 18130 ICSID AR IPH, - ML RMIREREARIS| BEFERYIT
BIRBE ST EER(T ICSID fhEZHE - BRRBREESBIRF oH
AR MERYIT 2 FinfRRER - hBERFMAREBESERY
R REBEFBRRIEAREFMTEE - MBEEZFR. -

=+ BITs AENARINFInEREFIFRS| 2R &REE

F=EREER BITs FiEfEBREERKE AR E AN BEREMETR
[E RS i 2R FI oI RES | 2R P RAE - —RE © IRF BITs BRTH
MEH R IRA MR EE R Fin - SRS 8 B R EE RE Fin AR

FOREIGN INVESTMENT LAW JOURNAL 287, 322(1997).

3% JOHN COLLIER & VAUGHAN LOWE, supra note 4, at 64 (Oxford University Press 1999).
* Id. at 809.

3 Francisco Orrego Vicufia, supra note 3.
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BRR > BEUNRZEERR  SRER—EHBIARER - AIEREF G
METHE - WHTRERE—MEIERE - IEFREE - 128 AHEMFEIK
1% BITs 217 ICSID {3 - (BIRE ANTNEB BB At ¥ B3E = R4 295 (5
#HIERTEELE AR ZH - 83K BITs BIREEREFinERZEE » LT
OEEERER—FEAEH - MEZE T ERAREEE © WETTHRARER
Him LIRS - BEFSTRESZANS - RE LM " FITHRAREFE
AGRATE - ASEEEMPHEREE - REEESRREABNMNIER
R4 (T MR8 -

ICRREEEESE ICSID NARINEEARFINTRER  ICSID BIfERHER
Mr. Broches & * 75 B 5 Bl 8 S ) ¥ R Ao 40 Y 2% 8 B P P B AR U R
(arbitrated) * RICEAIBAR EBE REBRE P HEAFINGER - FHEFZE
ICSID fhFAERY - BT FBERPAFITHRDEFTEENEZR  BPBUA
HhIER TN T it F BB E AR 1CSID A#IERETSE 27 1R ARE
R EMERE - ZIFRE - EEABESRERREMGFABIK ICSID A%
REMERRMHELR T PE TN  RB—HFAETETRETRHE
REHZ N EPMEZHRN » FEAETFARFRERIRBBEFRER -

iRk EE  IMREM EEMERERSERANMEHZSERDAN
IR - {AEMITES WS - TUEBREERETE 27 ROEN > AIEHE
BRSEREAGFimENT 1ICSID B - FRMAIREANBREABFEE
HItZIR B AREINISERH BB ZF iRt FRE - —BERGENEEE
—BEE#FRIHRM 1CSID b3 - 5 27 IRIARELILGHHOREF AN R RE

7 NIRRT REIRE MEE REREIFHENIGE—IBEIREWT M (1) Disputes between
Contracting Parties regarding the interpretation and application of the provisions of this Agreement
shall be settled through diplomatic channels. ; UNCTAD, INTERNATIONAL INVESTMENT INSTRUMENTS:
A COMPENDIUM VOL.IIT 181.

% CHRISTOEPH H. SCHREUER, supra note 7, at 404.

* Id. at 403.
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iR HBIRRE R - FEBRBRAMILE LR —EF IR REERSE
fiZ - EEZTE BITs HEFIHA - MREFER 1CSID [AGHAE - AR
FZ Ao #0 Pt B 3L % R B 2R B ] 2R i o h B BE BB 1T 1€ - BB E NS 27
IsE 1 IHZ 1B - NBEEEE TS BITs 2Nt -

ERRRE 1CSID A58 27 IRAEER @ RIGRUARPERRIRE AR RAZR
HBEN RARENREDEEREEIROEE - A SHRERSREA—BRE
1T 1CSID fth# » BIIZE (waiven BRN R RENER2 - JEFHAIBITE
N2 RFEEN IR B ERIVEF] - TR LARE TR EF (suspended)TIE® »
MENEIRE A B EIEM RPN S SN F i EAR T b ErHA
& > ZERERWERELLER -

WMFIFRiL - EERLHESAUEERS - HitAtEEBERS/GE
im3A T b # - IREANIKERSEEESEAEH R IR bR - EREA
REEZA » 58 27 RENRERRH - ROED - REATEHBRERS
IFRIER TP HAES REBENRRE - ERAKEIRE - IREAEERN
RirEZE  NEUAFEMHEREA (exhaustion of local remedies) 3Rl

i - FIAHBBIMARFERDZH » BT ERERRFE -

LBBRRIREABIKER BITs #2(7 1CSID fh# - MY BEBHEBE
ki BITs {TEEREBERFRFRER - REMS @ HIREAEKIE
FiRRAT ICSID b - B¥ERN —ERIHFAEREREETRE  EXR
BEMhHRERR - SR E ABBRRIThHEEE @ SoiTERIRAGEERMEER

0 Report of the Executive Directors on the Convention, para.33.

I See Germand Model BIT Article 10:” (6) If both Contracting Patries are Contracting States of the
Convention of 18 March 1965 on the Settlement of Investment Disputes between States and Nationals
of Other States the arbitration tribunal provided for above may in consideration of the provisions of
Article 27(1) of the said Convention not be appealed to insofar as agreement has been reached between
the national or company of one Contracting Party and the other Contracting Party under Article 25 of
the Convention. ....... . Also see Antonio R. Parra, supra note 33, at 336.

42 CHRISTOEPH H. SCHREUER, supra note 7, at 400-401. Also see Antonio R. Parra, supra note 33, at
337.

® Id. para. 14.
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Z[ERE - LR 1CSID EREERERZERNEARENRG  KEER
& - MEEEEERR  WERIIRABAERREBEANRTZES B
FHMERHR RS EER BITs NERSEEEMRBERE - T TFUE
% o FAT - A EEE H B R EBE R F inE R B R 2R PER (frustrate)
hREFHETRIT B

M- BEIBZHMREME TGS H B &SR
(conflicting award) I RE
BaiEEeaEB @ BITs WEEE] - EBMNML—EEEY - 28
E - EEREPRFTHETERANEEM - A LB EREETE
ZRIBMHEEEL - BEHERIRSEAZAMEE @ fIUNERIREAERIAZEL
FHENIFFEFRXELTEHE - IREMHE G ZFRA S5 R ih R FIERE
R - HRRTHF T8 -

(-) 47 4 E##m (Forun shopping) 2 7

REABEOEEtEESEEIERERR - BB ERE]
BITs * INEOJRERIRFEEFI BB ZE 1A ARRAREZERECEE
B > 20 WTO SRRERBEIFRANECT) A BLREARRENRCZH
R FEHE-RHARES BB ERIEEERRZ 7 T E £ gt
#FaA  BIR0ARHE BIT [@ ICSID 1R EL - NAREE FTA SREIRMGE - 0
ICC > th e BHEAR M W0 RIER:AS @ WIREZ EEH IR ERE
MBEREAE » RBUEEHE-SHELARZHAIR -

(z) 272 PRAANK RHEF b2 IFR

“ IBRAHIM F.I. SHIHATA, THE WORLD BANK IN A CHANGING WORLD: SELECTED ESSAYS AND
LECTURES, Vol. III, at 809 (2000).

 INFATIKEE Z Bocconi KEHIZ Giorgio Sacerdoti 1 A ARERITZE T EHRNEE TR
18 (December 3-4, 2003)ZBIAMEAEIZERZ Soft Lumber 56 @ ZEMEA D BRI NAFTA
A WTO SCM 12 HH3ZEER * T NAFTA K WTO 7R3 BURK AL {pFEEZBIE © 5 THE JOURNAL OF WORLD
INVESTMENT & TRADE 98 (2004).
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SNRIFRIL - BB ASIHRROUERBETEEE - SREREFIHR
- AEMKIBEmMIIM A BEEFE C B BIT FinfRRIRmEE R
# - (EASIRREF B BEE - MikE B BE C B BIT FFR M3, - IE
R 1% 58 2 [0 [B) — B4 ¥ tth £ B 53 B SR AB SR BA i PR EE 2 frh B B SRV B TS 46 o
i BREIRRE - MERZRRAARIFTAAZHERE - WA EEHELIEZARRM
HEtEE Ot BREREAY o

SE=A0 P\ B bt [ 3B Ui PR TR A DU SR A T 3R —
B ZEREnENRE

ANRIRESE —EREASE — ERRUAART © 1CSID RITIES RINEIE T F SR8
A F iR ERiE - EEFERSEZEHIRERENEE - B
HERBIS - MHEH BITs REWE - SEMEZEERFEMEEZR
BEIFFBRN - PHEHRFEE - ERBEFREERMTRAERREE
JERRIRTTER - ANEILIE R ZAREE BIT 1§ » SBEBIL bR AR HIs EHAL
$2 I #E] (appellate or other control mechanisms) * EE HIERITZIBIRER
EEREE

RIAERRTI 5 - BERIIEAZAREE BIT IR BEB0l1T  BEE—
1EBREFZ —F 8 BIT - TRMEEKX - SEAREILPH LEREH - olae
SFEMPEMEIERL - BRGHERAZER - RTH_ELRAN F B %
EREMEBARN SRR E IR - ZEREHRTHESER T oI
RUEBE « BEHROIFERRERIEN © TRolgnt RSB EAREN R it

2003 £ 12 B3 BHE 4 BEHARERTZE+EB AR M HRIEINGLA CME v. The Czech

republic REHI > F RO ROHEREE-ASHLE HPEHEBREHRMEE  FhFE
ZRATEIIS— LRTHIE - FESIRTEERERT  FEBHARBE  E——EXIR7=F 2000
ZfE BITs TIRAEEEAX » FUEULZERENT - FIREFIRERE—H—KE - SERE=
ASHRE  BEEROEENEWEE RSHGFFIE @ I§SEEWNEERTE NGOs ~ I2INE
BEAFRDBEAE - TEENPHRANITIESEME -

*" Omar E. Garcia-Bolivar, supra note 10, at 194.
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REZE @ U(BEHRGERR - MUBRFBREOS - §7ZEREW
EH—REA - BENRERRIRTE BIT RERIBE R EES — B WE - U
BRI ZR—HUERZ FinfREE

MUEITZZREREZ TS ' BIE OECD MAI BARBULISE  WTO
BRAXZFRIIZEBREMEALIREZT @ #ANENRIRER
wWTO HRBESEREREZFTME SFLL - EARSGE BT SIET
i WTO RRUBEI ZJITEIRTE  WTO IRE FimARR I 2215 517
EFinfRREHIES R - TR LIkEEZAT - FEZEHE WO 2
ERiEENE WTO FinfRR S HE— BRI E W E & B in iR RIZF(F
—LEEY - HZRIAM Wro SRIUZEINEWE @ MITZFiRMEREGHIZ
SECRERENERIEFIEECRESRE -

— v GATT/WTO BB ZERE

(=) APIw e TRET R

B HKENRR ARNELSZAl ' ERZEREENER - $#A
EE TR RARE 1 - B LRI " BIFRE S 1 (International
Trade Organization ) * EIREAREE (Bl Havana Charter) BEPIRIRTRE
B TEERE O HREHENARENRE - BREEAREN - &7 1955
FHF GATT MFHNBEAEEEE—IERS "AalBERZBIFIRE
(1955 Resolution on International Investment for Economic Development)HJiR
% ERZREDP GATT BRISERBLEHTE - MEHNREERERE
EIRZE o

poSE R AR R RS AL R g F P EE
B2 mz2 RMmdr s RERT REd L BV BREFIRFiL N

£ o A

hp PR ERT o - LEHER I A1 § pF GATT Z4f > 24— B
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WFESERF > NEERAPFTAE -

()53 v &2 T RAIL)
FRAfTRI CFBRAT2HE > LERZ 1L T A5
2 RT o 1986 £ 52 EEHLF R SR TRED ] - FR L w8
GHES EE B B A 1993 £ A 0 © &3 8 %2 2 (Final Act) >
1995 & WI0 & 5% & = » &1 ¥ 5 § B2 4 T4 1 2 (TRIM 12 ) 77 e o 2

2

BL o

She

Ji

(=)

TN R TR B
TRIMs # RBEAE5 422 v &

Her £7 8- BREPRTHBEL £3 0 40 RRIARTERT L

Flt 1996 # A7 HERER € RPF 0 © B B RIRGR M-S BPT A 2 AR
(P2 ERFT -7 asmd s g o 2 75 Q40" ~ WI0

5 5§ *#—\;f
BT RS FIINEEIRBERERRERUEZHEILERFRTLE
I8 (Working Group on the Relationship between Trade and Investment,

WGTD» » MEBEESNRE I oM > S o d e R oy eds it &

© WIMAEREERE S MINKEE

Y HIERESE _TRXFMT:
"20. Having regard to the existing WTO provisions on matters related to
investment and competition policy and the built-in agenda in these areas, including
under the TRIMs Agreement, and on the understanding that the work undertaken
shall not prejudge whether negotiations will be initiated in the future, we also agree

to:

Q establish a working group to examine the relationship between trade and
investment; and

Q establish a working group to study issues raised by Members relating to the

interaction between trade and competition policy, including anti-competitive

practices, in order to identify any areas that may merit further consideration

in the WTO framework.
These groups shall draw upon each other's work if necessary and also draw upon and be
without prejudice to the work in UNCTAD and other appropriate intergovernmental fora.
As regards UNCTAD, we welcome the work under way as provided for in the Midrand
Declaration and the contribution it can make to the understanding of issues. In the conduct
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R ES R L FELE

(2 )42 30K § R T RICLR

2001 # 4274 (Doha) " & € 3R T WP eh F B RAZ B UER D 3
LRI ML T AL R R AIE IR R S BT (e

Bz R E) R i Fa s> 1k AT BIE £ RFFR L TE
FHHBE B RFRETEIE e A BT ENE 342003
E)PE 0 PR R R ARG 3N g R R
d w2003 £ AR BT 5T BINE R/ W0 £ B R J
FPF AT DB GERE L] > RF] R R RE A TR AL A
PR RINE §RIE A 2 BEP XK § ART RN
A PTER AR R LERTENRTREL 2 F 2 R e 3
Pl TR AR TREL A A B BRSNS REF AR

FrhcM A A S S &

=~ WTO R FimBERE S8

SHERSHAERENTER GATT BinfERARETUZE
BUSEEER - BIE T " BimARRR QB2 FFREAEE | (Understanding on Rules
and Procedures Governing the Settlement of Disputes, f§H8 DSU) » §H¥1 S

BRIERZRHE - JHESENBIRFREH - W0 BiRfRRERRF
B GATT 1994 B+ 2R MEZ+=1% - IREBBSEBIHE GATS)EZ T
“IRAME =15 DSU Fr#E R -1R#E DSU Kz 1 Fr5ll DSU @A E

of the work of the working groups, we encourage cooperation with the above organizations
to make the best use of available resources and to ensure that the development dimension is
taken fully into account. The General Council will keep the work of each body under
review, and will determine after two years how the work of each body should proceed. It
is clearly understood that future negotiations, if any, regarding multilateral disciplines in
these areas, will take place only after an explicit consensus decision is taken among WTO
Members regarding such negotiations." WTO Doc: WT/MIN(96)/DEC.
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BEZULRESHENTE - SBESHEERESZEME » GATS »
TRIPS) RSB IHE - EASTEEIIER DSU FREE ZF RTINS DSU FIfZ
REIHZ— © LA > DSU Mgz 2 INFIR WTO HFEHE FR 53] x5 5 Bk ffi
INFRAVEERE R - EH& IR E B ST LS RS M IR RIERF2/F -

DSU HRE GATT FimfERMZORAIE —+ " IREE_+=1%
ERBERIENIRERIRRRIERFR - BAESEEFEARE. - EEBAK
% SERRGERIEE  @F  BEFs BRI FIREFRIVE Panel)s2 -
MEEHEEMEERZFEER  FRENNIFHRERNMEZBRGR
B RS S FRFAE K Z 3 imAFREEH (Dispute Settlement Body, 7§ DSB)
FBBRIT> - BinfRRINERKIIE - ABEITEE « (ERRE - 0EEH
RHEEES - Bhigads « DSB W/ MARERZATRAEBRRES - E5
Bl & AR/ R R O] [a)_EARMIBIREE EaR » EEREIB ReERl/ VERIIRSE
W RAEREEEITEES  LIRAMBIRERERHE=1TXBE DB &
B> » DSU FER GATT R B IRARREE 2 — @ Bl THHGREEE
SPVAEEL EER B IR IS BN BB BT - BERTE A RECNIEE D
AR E RS A ESF/ VS LR B R EEEIR - TliR AR
HEGRE B4R THE e HEEHMEENZ BRE80ER DB
HAEF/ VAR LREIBRRE BRI ISETTIRE - SERELERE
By HAth#&#5e - HREBPIFREATI1T » o] FREEERPIIRES -

%0 DSU Article 4.

I DSU Article 5.

52 DSU Atticle 6.

3 DSU Article 6.

3 DSU Article 12.

5 DSU Article 15.

% DSU Article 16.

57 DSU Article 17.

% DSU Article 17(6).
% DSU Atrticle 17(4).
% DSU Article 21.

1 DSU Article 22(2).
2 DSU Article 22.
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WTO DSU B2 GATT Fimf#RHIEHE » DSU RELLERFA -
BUAC AR AIB O LA RGER#R IR - tb— B iR REEHIE S8R E 8 A
TR - EEEEARIRERIZERFD - MEFLLERBHIBIE - R
RPIRMAER - I B B EEABRRE R FPEERERMILFE
i E R VERIRER - DSU B EH BiRFR/NEMER » SRE+ 2R
HIERRSR - AE —BERNFEHHEERE WTO MEAEMEER @ BinkF
RINANWREZZ D SRS EEENE - MAFS WTO #REE - /@ DSU +45
EEMNIERY - ZHF NS EREM LFRKE - B LS
RE B DR ~ (SINEHHERIRB IR AR/ NEMEEE - DSU E—S8ILEE
HITHE - RERRABEXEITRIREREE (DSB) ZEABTHIER - i
HRBEMIBHEZRNITNE SRFTTRER HNMHIE « WFBIFRtTRERRHHY
WEE  BITER HEZRENEXFEEAHEES "o MR RS
HE—NEEEFERERBE THRZEIEMET (the possibility of
suspending the application of concessions ot other obligations under the covered

agreements on a discriminatory basis vis-a-vis the other Member)% |

= WTO DSU H 1TAs ik ARR I HI Z LLBR

£4 WIO # DSU BIRTHMERISERE @ENSBHT) UK
ICSID 488 » A BIREFEEMEE .

(=) "B 72 B F(State-to-State dispute resolution ) 15 =4
SRR S TR 8

% DSU Article 22(3).

“ EE%  (BERESE) B84l HEHIRAS] (199 5F)

© HRESEEWEER - BOK AR #F (GRNECNSHREE)  B37 4R i&E
HhR#t (2001 £ 12 B 3 Ril)

5 WTO, Working Group on the Relationship between Trade and Investment (WGTI), Consultation and
The Settlement of Disputes Between Members, para. 69, WTO Doc. WT/WGTI/W/134,7 August,
2002 (Note by the Secretariat).
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WTO B DSU ZIR IS ERMFiRER - B 1A A "BREER
IR IRERREE - EME T EAEER » ZLEHMT -

R/
0'0

0

IS REAARY S E  —AR IIAs BT M E SIS A B
B HEERIEE » ABRIFRTEH TR RIEEEY , &
#%5 (ad boc arbitration ) B © FLEEBEYEIMAIEL - B
BETREEIEC o T2 RN B RS BT
BERTZ - T WIO BISHEIEMNBHRRER 53
U35 5 4 R BB M /) B e 2 B 58 M (quasi-permanen) ) b A4
=18 - DSU BRFEBHEE » SREEERER -

BRAERETE  11As B WIo H DSU REEMZEZTERER
B WTO MBI REHIRR &M WIO #WE ( covered
agreements ) Z EFIRIFRAFRMTEE 5 T 1IAs ZTH TEIX
BAEIZ | BB imARR - EEUTFERE - LRAREHRRIRRE
EZN 1A BT "HBHZEANFGE | WREP NEFIRERR
HIFRED - 5| HEMBEENRAINESEMEENEMBE
(EEFHMSEREFRIANERE) © o

FinfRFAETNETRIRE © [1As B WTO FinffREFISN—E
EREEERTETRIRBRAEHIREE - BRTDHE 1As
BHAZRNERERTIN - KZEH 1A BHIEERRE - BsRE
KO UEHEASHREFEERBEREEREE - MEFEERE
I BIFEHE( countermeasures B EHSRAIHIESE (suspension of the
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" Id. para. 28.
%8 JId. para. 70.
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" Id. para. 72.
" Id. para. 74.
2 Id. para. 75.
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" Id. para. 76.

™ Id. para. 2-9.

” WTO, Working Group on the Relationship between Trade and Investment (WGTI), Consultation and
The Settlement of Disputes Between Members, para. 77, WTO Doc. WT/WGTI/W/134,7 August,
2002 (Note by the Secretariat).
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® Id. para. 4.

T m&E -~ B2 R - BRER - EX -~ AT RARIE « It - BF - BF - HEREE
[ - WTO, Working Group on the Relationship between Trade and Investment (WGTTI), Report on the
Meeting Held on 16-18 September 2002, para. 152-220, WTO Doc. WT/WGTI/M/19, 3 December,
2002 (Note by the Secretariat).

™ Id.para. 215.
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% WTO, Working Group on the Relationship between Trade and Investment (WGTI), Dispute
Settlement Mechanism, para. 3-4, WTO Doc. WT/WGTI/W/145, 16 September, 2002 (Communication
from The Separate Customs Territory of Taiwan, Penghu, Kimen and Matsu). B3 zZX52 R
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¥ B Fim RS, o WTO, supra note 77, para. 171, 187, 191, 199, 200, 202, 212, 213.
¥ B NAFTA 5 1| SEER LB AR MR ARERBINEEZEERRE BRSEE
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8 WTO, supra note 77, para. 207.
% WTO, supra note 77, para. 220.
% WTO, supra note 80, para. 5-6.
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8 OECD, Working Party of the Trade Committee, The Investment Architecture of the WTO, para.
27-33, OECD Doc. TD/TC/WP(2002)41/FINAL, 14 April, 2003.
8 Id. para. 26.
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 J@AICSID BRFFEEE 5 5= - AEFMERREREHIR © o8N
RERTFERZIEEL  MABERSIZ - BAESIH ICSID N FEEZL
BiE 5= ERDAKRIAEREABIFEREZIRE - Bt 2=
REEREERTE N EFEEERAE AR £ > RBEEPRER - AR
RAREN BIZEFI VBT S IE I NE E T A FIAERE - FILEER
€D s TRMERLF - B EERREARE - A XZAE HE AR E
BRimEZIEE  (ERARREZ LM -

£ ICSID A #JEd BITs RZiA1EBFR S HE » BRI ol &0 1CSID
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B BITs FTAE[ER @ WEBSRET 1CSID FHBHINRRERE -
AR BIT 185| ICSID AMZERNWR » JIkXFAE » BB EEAREE
AR HREEN_EFRZEENR - BN BLEIRRBFRZEETZ BITs
ERSIF 1CSID 1R (EENE GBI RANE RIES| thE BB EISERT BITs
HWERBEFEIRMEGFE - ST HWREERRE 1cSID ERREE - =R
£ BITs PP $E B 2R Bl [ 2R RS M #2 8\ B B 2R P P A& 1~ (B Y TR i R sR A il
HH - B LS| FEEFEREE - NIEAREBRENHFR
% REABEEMERMMFORELSE  SERETEIRERERE
/o WA - BEEREGRTRGASEN  hEEREAREER AT EH
ERRHE-SHIRIERGHE - MEMGHFIEETREEEE -

REERIRITEAZIRE A\ Bt F B3 iR R E 22 EE - EiE
ABFEEFENRKRRSEREREZEIL - HRZ OECD 211 MAI BE
RS A AEIREREDR WTO - BATEHISHRESSE 22 BRiET
BRABRRBRNNT - EEN " SEREMH , WEBEBIEER  BE WO
MEEESR RS EERERZFIRED  WERESEERIZE A
FEF i Bl #H S H E KB IR E R EFRERER - RIS
ICESIREERIAA - TE WGTIHR 2002 F 9 B 16 £ 18 HBRZBIEP - F
FAEEY ' S EREMNEAEEIBIRR ) L—EEARERED - HRINE
BhA WTO M BIREF R 2 o] B ERRARREERE T FREERE
EFin - ARMEF NN B iRERRHEE o] AR A MG RKER WTO RELRIE -
WTO RERBZBIRFBRFVEBFEFEEEXEARREIRER N
RIZ M FARRIN O EE -

WTO B i B R M 2 &5 ol B AR 1S R IR ERE KM= WTO
EEAEBETE WIO BinfRAK I UNRERRKIZERE FEATTEZIR
EFig 0 B BR—LeE3 S E R ZHE © W0 GATS ~ TRIMS ~ TRIPS
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TZBiHCERIRGZFBIRBRETIMNNEE - SEIMRH IS AR
& WTO B DSU BRI EREZENIRERE - BINEEIRER
BPRERRINRE - 8% DSU MER - MTPREABBFEREEEE
{ERTTITME -

SEARMEBIRERIFIROI BERR Wro ZERERE - "BxHE
B, ZBIRBERAN - HME FHE wro RITRIRBREFH NS EHEE
SERAERZBIRBRLNRBEU AL EREEMALERIRER
FRABETEAZRHER - EN "KREANBEMTE | 2BiRFERATNE
MARRZ WTO BiFfREERMN—ABIREER - BEHR WGTI BT
1&7Z - FREEM " BMAIMERRIHE | SRIIZBIIMERG - BRI
MAZEEN - VEFERTEFARAERT WCTI E—HERIN - HER

SEIFBIRE WO £ "IREANEFR, 2 BIRIEREN - &R
HRHWER GEFRK HIRNRESERNEEE  @RHESRA
FIRERRWEE - TIE AT E | R IREEREE - EFERRER
MIgBEEA - ME "HEAENTE |, WP iRREEIFE R
B FEEGZSIE WIo BIRfRERZA -

il 3 op
A ]]IIF

I

BE WTO NI E SRR IEFEEE AN EEHEEN NI ERED
MR IRERIEFNREG - EUE WCTl ERFLEERR  FIAWIO W
BRI REFRTEBIREERN AL 2N ERMNRERTE TNRimE
RIEF - SEBERS  UBERTES @ FiEBREHES I RS
AR FABIFIBAFREZE - M WIO ZT @ EiRZENE R - 1§Ea
DARE(R 5 i R T2 PR B A T ER B AR -

ERTEEEFEF) L - HE w10 B DSU BEE=EH BITs Fif
FRRIEFRALAT (this problem was nothing new) ' T EIRITE GATS FHIRIR
BIRMIEX=EZEE ' B DSU REEREHRERHBRIRIZR
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g IRBEZERMES B ERESE - AtEREA—FHHEBREE
ElfE DSU Rt EEiRFAEREL © H—HEXRE BITs BRI Finiz (T
BIFRPE - EMEFIRAE - AIFfEEMNHERIES  SUAER - 55

E—FTFRE -

HRDERBEAWERS 1CSID &L - HEERE BIT hkS
ARSI 1CSID #H » BEARKHEESEANEERAKNRE  BHRE
eI EEEMAERR BIT BimARIRFINA 1CSID K ICSID Btz 5
™Mo BHE BIT SEPHGMEN - EREAHEFEFEMFIREE
WREFEEE_BIERN - &% FEEZRERGERT - HEIKE
o] FJF ICSID 4 " SAEIFER (485 - EINFUA 1CSID Mkl AR RIS & S o
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)

FNE &

38 "THE SR 0 LA R ) (where there is trade, there is
arbitration)! » F R EATRTE " AR AR » LAY 0 FEEL2HAGEA
BRABE BT ERE  BRL T T AR AL B35 FEHMET
A FRBEARAETFRE I i L  BRRERE HHE XK EH
B A RBNFZFn R FRARLEEAZBZEF K 19653 A 18
B AR RE R B R MR E FoR A ) eR R AR L e
FRERBERR AT FRZ AL  HBEEHERET LA FARNLEAN
Ho B om AR o] 0 0 S R 8 B BUR A S R AR L e o At
MK 3% E 35 X Bus 1t (depoltical ) ~ 43R IR A0 R A E2 » B iFH
EBITH G > WEZATALZ S MAERIIIIEEBEZETZFRA -

MEITEBRR AT (EE - BRX S B0 AT AMMEH F35
R R AF IR T % > ICSID 173 AL R R A K~ BER1E 5] 2 590 MR R ] - —
A B B M 38 7 b A< Bl @ @ 4R 3 ICSID k] > L3E 4 A AP B sk
b RAGEAL ~ b 3R FV B AT IR R F 7 @ 0 A SR ICSID A&k —F
VX AR WA EA T RTARI T B F AR X R E

BRE » AXF—_F 4 =5 FwmEEash i & 1TagiE

ATy 3T » #¢ ICSID B ¥EHE /A i BA MW 3 B F35 M 4 2 s e
HEI5FRAT R -

ix%:—:ﬁf}b #ZICSID R F =~ sk Zed M Emm P RA
AR~ R AR EARGRILIAT © A BAR R H) B 09 A B A6 o ICSID
ALy sf LA B PR TR AL - A2 38 R 2 — 18 B % &) ik AR 0 ICSID 3 R4

' Giorgio Bernini, Foreign Investments and Arbitration in the Frame of Globalization of World
Ecomomy, 4 CROAT. ARBIT. YEARB. 83 (1997).

2 Gilbert Gagne, The Investor-State Provisions in the Aborted MAI and in NAFTA —lIssues and
Prospects, 2 THE JOURNAL OF WORLD INVESTMENT 481,486 (2001).
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fh 3R AR R — A R 3 A (forum) 48 T8 7 & F AR RIZE 3% - 408
ICSID A& SR RM - AAATZHE  F—  FHRTASIE MY
Algs ;%= ICSID 2 #4921 A FAME 5 5 = ICSID AP SR AN AL A 48 5 4
%~ ICSID 88 2 A & B9 /1 B R A o 7 BB# ICSID 485 & o1 B 4%
B A A E G > B A B ICSID A &S5 38 B % 8 4% & Bl 14
TEZETARY -

ICSID 2 — % H AR IILE A MM B 3% & 558 2 Bl A 1448 12
St IEFTA 09 B MEAL A 58 T AT ICSID B B AXE SR FwE
IRV 4n o ICSID E¥EHER L AR RN » EMA TR =860 F— &
BEFEFEALTEEAET B HEHAFERNF F= HoHHEE
ZAF o M & 3% K ICSID MR #5468 » ICSID # 1978 S35 32 Mt Au A B 3R A » A
RS NGO ERE  BEREAQHATEZ F3 QB2 0HA
TSR ERFANHYEIEER  ARQ)RUFLEFTRZHEFETZA
AR

A% FATEEECH - ARSI T 4o+ ICSID F#EHE R IR R A
BHEFEANEGT  LEEHERBANARTR » R ARG - HEEA
AR ZE RGN TERMREERERA BRIUTEFETREMSE
TR eEEgEL -

EHAFERY  EFEAX—LHE—GHEZAR #HEEERLL
LB B R E Z TR XX R R RO AATEARA
BOkAN BRALEBRAEAENGE—GEHRAZBAEZHBES R R
AIERZEEZERS  FAREZIRL R E RA LR
F AR AR LI R BRI 0 BT AE T E AR M R A AR K
PR B BAEEFREFERGLEIE) AN EE - I Y T ATE
AR £ B R4 5 o A2 T M3 £ B AT ek 0 A SNEER A S
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—GHEZER -

LM EIER Yy BBEZFHMGEXIXRAZVRERER  Fé
ICSID A& FW BV B2 Fot b ik F3% 0 DA FRBABRERR
G &I A MR o BreR ik 0 A4 TP R IERE N AER 0 B
P B ERAFBAFT CHEE  EAMBLBERABL AT RIILZF

o AR TR L A b S AR HA TSI Z E ik |- 1CSID A H

ARELERFTACTE » ETRAFARPADEMEIER - BJER R LR
H o WEEHITAREB > AP OEHNEHZEREZ M EHRIAHE

RES AR 2 TR ERBERA R EHLEFONYB G
AT A TFHR ICSID 35 3 K e P sk o

TR 48 oy AT B R L AT AR SR B 3% AL £ B 5 AR S
BAT B o B kA st A 3k 0 R ICSID F¥E4E & 0w > # ICSID
AREZ PR B WAER  F—  ATHDEERE = st
HHBZART AR F= HAETHERCRABRBRERAET
BEE; Fvg e Bl HES SRR OB S RIER R ERB X FR O M-

% w7t ICSID ##) €4% BITs BT K24 A - fmiit T ICSID A 3R A%
09 R ARAS R A B BIT $2 ICSID 2492 Bl 4% » A 43R5 ICSID & $E4%
1 BITs 5% & B #1844 2k B #8 (most-favored-nation clauses) » BITs P 444 7~ 5]
by 5 AR e A ) BT B AE A 187 28 B AR A B 3R A B 487 7 (conflicting award)
A8 > P ICSID &9 3E f £ 23k = 5 @374 BIT P & A X FA -

ICSID A& ie 5Ll B A FARZ A BRI R AT HH
WA BE ML BITs AR - 5 dih T8 LG AL R BB
WBEH P RERFMAE ARBRE ARG ERARBEELAREFTE ok

@ F) X B H BIT fak » SRR s Al 3% L3 M b 3 24 d ] % 4l (appellate

or other control mechanisms) » 3R H3EE 7 % B H AW EF 35 o HERAX
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R ET—ERE AR SR EAWMT 0 AR ERAB SR RER
AN

C i WTO Ao il Ak Fl Bt 5 5 IR T R 2 o -

A WIO RRILE W % PR AR R Z ST 0 AXGR A BT WTO
IR R R RT AR JEAA R AR B W T T ATAT AR E Fom 0 B AR T
AT R BRAGRL B DSU o9 A - M PR EXFHFL L4
BEAR B T ATME o ZAMTAERS K 04 38 A JoM b T KA 8 kb WTO & &
R A RERL TEAREBRR 2 Fwrry X AT Ef WIO
BATF 5 R B AN > PN A TR BRIk W T AR
WEBR ) X FmMRT X AXXHFRE L WTO itz i TR
SATHER I T | R LI AR & ] 0 RS WTO MAZZME A L
i LR AE M o 75N WTO ek F 5% SR F A ) E ik R
B I AW P 0y Fon BT GE - ARAT  BRERXEBLAHE
A ZFim R A ~ AR RTEAP B AR WIO 58 EWH
TFMBRGERZERSE - B 5 ERE M T F R RAGERZAETIE
LSRRI E W T m M RAR R R SRR 0 A A BITs AR R
KA FF BITs A8 Z M R ey tE 3 4 -
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FEMNE ICSID EEEE 8RR AT —
YN ERE

¢ ICSID RARIE O ABRHERE - 1CSID A EIBFRE ZBFESE i -
BRIEFREM T{RE 3B | (Investment Disputes) * Mz B imBEIZREH
EE@EF  MAWARERERMEZRE - BT HZONEHYNEE
fEIEERAE - Bt - MERE RS UMUESR 1ICSID AN EEEHERZ
158 - ZIRERREERIEERR - ZBinESHEFFMENYEEERE
ENA IR R T AEE 2 FREE -

B - AEARFFEHET 1ICSID EYEREE—MRIFR S EwmAUTEE
BFim  F=HmEERRREMSIEZEERS - SFEESIENE
% RENERFHZ ' FNEHNBTENG -

E—H ICSID WSS JICSID’s

subject-matterjurisdiction)

BE 1ICSID WEYEREEEREIRNONE 25 175 1 18 IKZIRIE
RIFRESR  AHNSBYERE " EERIREMS|EBZEEESIRK ) (ny
legal dispute arising directly out of an investment) ’ &R X  FELH

HYEERIRENT

=  BIRAITETE (the existence of a dispute)
= ZPIHAEERSIE (that the dispute is a legal one )

> ZPIHBEERIZEMSI#E (that the dispute arise directly out of an

' C. Chatterjee, When Pre-Investment or Development Cost May or May Not Be Regarded as Part of
“Investment” under Article 25(1) of the ICSID Convention, 4 THE JOURNAL OF WORLD INVESTMENT
900,915 (2003).
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investment )

= IHEBETFEE (that an investment actually existed )

JRED ICSID EYEERMES R=TAEX  £— FEPK HR  H
BEREEIRS (underlying transaction) 5| BHERFR : £= ' REERD
RERITE - HAMHRFIEE DA  SRAIF G LN P RENSERET I
RENFELERTHEENTRF HRAER @ BRIGEARIECASIIHE
ICSID 3R ERiE 3t ¥ > -

B BEF

AEFAGERRT ICSID BYIERENE —EER @ ZE3B iR - BiRNEE
SECBRSNES R ITESERNESHIR - RBEEERFRABN
—F5$B 4B (refusal) ~ RER (counter-claim)ZX & a8 (denia) B—H BN EE - iEE
HBERAEL ' FIRREEL: - BFERE — 4 BRRF XA FRG EiE
EES THR-EEAFEHRHNT - ESABNSIEEHRANE
Z% | (a disagreement on a point of law or fact, a conflict of legal views or interests

between parties.)* ©

— EEFRNEE

ICSID RHAGARE TiEREBR, —AEFAER - ERRITE
SERENEE - BERBRFARE TPOEREERENER - Bl
BN RERAFERPONERE . MONFENFinw/BE AR &R

2 C.B.Lamm, Jurisdiction of the International Centre for Settlement of Investment Disputes, 6 ICSID
REVIEW —FOREIGN INVESTMENT LAW JOURNAL 462, 474(1991).

? J.D.MERRILLS, INTERNATIONAL DISPUTE SETTLEMENT 1-2 (1998).

* 1995 ICJ Reports 89, 99. Cited from CHRISTOEPH H. SCHREUER, THE ICSID CONVENTION: A
COMMENTARY 102.

> RSN T26. Article 25(1) requires that the dispute must be a “legal dispute arising directly out of
an investment.” The expression “legal dispute” has been used to make clear that while conflicts of
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RRFLZFEXEEFR - ARREREERRFAEZIEENERNE
B - ROHWRFIRES - [HER TiEESE, —RZE - BREEEE
1= BUA MBS T (moral, political or purely commercial disputes)HEBR
£ ICSID EEEEZN - BEVEERLNZER - tRIRITEFEESERE
D . Broches Blla8 ICSID i} EEFR R TR A 3 i R AR B - tUREER -
BEAREEET - LRV EENTIR - MABBUANZE RN R

= FEFRHEEERE

Bimo A5 "o HEREIRM Gusticiable) ; & T AT HERBRE RH
(non-justiciable) ; MITESAEY 2 B - CI AP HRA B IREIFRE T iEEF IR
(legal dispute) 5 8 ° ICSID ARIAGRRIFMAES —EERSMH - HIEHARF
RRBEEH ICSID BiFfEREHIE L BRIEEBENEE LT RME
WMEE B ZINEE (fact-finding function)? ° HEFADKISE 25 FRAHFEEN
EERRTPHAER - EEHEMMEHRNEECRMHLLIAIIEE - A
ESEEALFRRGAE - IEMEREREE—BR BRI TRESER
BEMER -

rights are within the jurisdiction of the Centre, mere conflicts of interests are not. The dispute
must concern the existence or scope of a legal right or obligation, or the nature or extent of the
reparation to be made for breach of a legal obligation. ; Report of the Executive Directors on the
Convention, para. 26.

® CHRISTOEPH H. SCHREUER, supra note 4, at 103.

’C. Chatterjee, supra note 1, at 915.

1d.

? MR BEERMPETR M\,,,ﬁ'l':nHﬁEa ' RIBIKIBSE 2 IREFEE R - EFK
HER  BELHERRAN  RAKKRNBAESEEFHEE " concerning a fact relevant to the
determination of a legal right or obligation ; &Z3XFMIBR » EHRES legal dispute * EEMER B RE
BFE IR RN bR ER © 1d., para.28-33.

12" See ICSID Additional Facility Rules Article 2(c): The Secretariat of the Center is hereby authorized
to administer, subject to and in accordance with these rules, proceedings between a State (or a
constituent subdivision or agency of a State) and a national of another State, falling within the
following categories:

(c) fact- finding rproceedings.
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B LA MEEEEERRREMS|EiEET iR - MAEZER
FInBENTESEREEEEE  EEF R ERERIESE © MHZ
FES|EEERE > ZEEH L  GREAEREHSERETZHERES -
planie & A Bt ¥ BZEET W 15RT iR B At E R W ER O RS HER - it
TEHREBRBEERFREHNER  HEARSRRBINEREFGE &
HIRGXFATREZEENE KB ERERIGTE @ LRHEEAGEFT
& ARAHGEEEFRAFERAERMFGERFER - WEEBESE
FRM B - T1EEBARLASFERENEES ASERAEF
IREEREIE R WIO LFEBEETEEES) EEHER LBHE -

= BHEH

IRAKIEE 25 R EFXXER @ iZEBIRER 1CSID EREMERES
Z— FREZEANEETRNFRERGE  MEFMNE  IFmEFA
EERRAERLAERDTE > NEREEFRENASESG - S - o
B 42 1575 3 IBRE - EESABRERN @ hRETKEGTZ=SRRANE
HER » FRRREMEERE @ GEPRETEFERERRASER
% WHSEREARIINZ DS 25 IRZHR WA RZIRFTE L ERERIm 1 -

E=H BE#FREEMSI#E (Arising Directly out of an

investment )

SNRIARAL @ ICSID BYEBEREENZOER " BERIREMS|#E
ZiERBm 0 FEREEFIRCIRAIENINBAEREE - ANET§ IR 1CSID F4)

"' UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT (UNCTAD), COURSE ON DISPUTE
SETTLEMENT: INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES, 2.5 Requirements
Ratione Materiae 9 (2003), available from URL http://r0.unctad .org/dispsett/course.htm (visited on 27
December, 2003).
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ERENF-NE=IEER HERNFERSMSIENRZETEREFTER
REZIARR -

—- TEESIE, NER

—RMS » BEIRERBSNTEERERZA S ¥ FEltHEHZE
BNEREBAFRIERSEM M IEERRETMEHETZHBERE N
HERY - RE - 8 EBEANEE - MEEERS - BENERS
RRANZ RV EZIBIRET/REE  AMEEER  EFHE ICSID EFE
ZITEFTEZEE - EFE D50 -

EVREERSE IR HRPOLBVERRRIARTE " RELHREMmS
AR E R | KIEEFR - RER R - BERAINKAILEE -
A THABRAKERAMRNEER - RELE 26 ' s TR RIRE—F
ZATMARESREG - "HiE, 2 MALRZEHHRIRY - AHESTER
R E S - BRI IS ImEEREH N ENERSRERRE -

HRAHAARE "HiE, —AMUERAMBEE » HK Blacks Law
Dictionary 34" direct #$Zf#FE * direct #§' straight; free from extraneous influence;
immediate ; © #& Scheruer 15H + B AERERZEHREG 22— WEEE
FIREG—K - BEUEHESASEABEMBANE » AL Scheruer 33
ARELHEGNRGS  ZBRFHRFRES " SEMBIINEL

(reasonably closely connected)!# °

SR 1CSID RIS 46 RIRTE  hHETE—HFER - HRERERA
HintBrms| Bz Mt M N E 3R R ER (incidental or additional claims or

2 CHRISTOEPH H. SCHREUER, supra note 4, at 114.
5 BRYAN A. GARNER, BLACK’S LAW DICTIONARY 471 (1999).
'* CHRISTOEPH H. SCHREUER, supra note 4, at 114.
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counterclaims) FIURTE » EMHEBF IR ESEAFMBASZEER - BIRE
ICSID BEEERMR - AZIFRXERUUSH » AHWRTESA—FHOIUREE
BN ESR - (BREFEIRGEZEFRITAIMSIZE © Dr. Broches ¥55
46 1RET RS T EEE A S ERIBIENIE FF R EMIIN E R R ER (unnecessary

for parties making additional claims or counterclaims to state new procedures) |

15 o

(—) NEEHERE

HRBiHEFRERABREFEEES AL FARZIREER "AEE
YR | (Foreign Direct Investment, FDI)ZBYKE + GNTE Fedax 0. Venezuela —
X WERBRBRESHEZAMIFAETZE®R IR debt instruments) *
WIED "HEEERE - AAIERRHFRIEZ T35 | EPHEELR
REHHE  BREBBNRUIEG2— @ ERZIRERSAERER
& AERFRAREBRBRZFMEESIEEHT - hEERESR @ kO
#5E 25 155 1 JBXE * Many legal dispute arising directly out of an
investment j *  directly ; B T dispute ; 48R * B2 Tinvestment ; $REH » EILLFL
EZTERGAMERE - ERENTNII - LERASHRIREER
IR - #ER T ETFIAGHEA - MoT ARHBER R  AXFRBE RIS EMmEES|#E -
W FRFZIZERDEERE - BEIREND - REFREREREEE
#&ENT] -

(=) FHiEHBA

BE 1CSID RFAIBHRERBARERRR LB _ERELERE

5 CB. Lamm, supra note 2, at 476.
'® 5 ICSID REPORT 192. CHRISTOEPH H. SCHREUER, supra note 4, at 113.
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Z =GR T -
1. SOABI v. Senegal —3

AREAMBLRIL-IEEEREINERE > HICN EigEHHEARK
#5eR - BEREEMERMER - hREFZITE - FEKRESREEE
KN R BRNBEIREEHEEMREMABI RO FREIE © B
BEMSLERE - ERMMERELILIRERE - MENBREEZEISIEH
BEARIBRNGEE  REREREMSIEZEX BB 1ICSID L EE##
EZA -

2. Tradex v. Albania Z&

[RE Tradex B—RERERILZHNBILE] © ZATIR 1992 FEEAFTH
EREZ—REERENE T B. Torovitsa $55] —IHH EZ)  H Torovitsa
RHIEFRERRERAE  BEZEBAREN RS - 1993 F2
FAERFRRZEL - EESIREMNER - IREEREBEARER Tradex
B Torovitsa MERFAAN DB Z P » ALt 1CC RBEE ZIhEMIE - (BihHEE
FRRBEGE 885 Tradex ZFARARHHAHEBDZ—IRRZEHUIT
2 EZBWRCTREEFERSEAERRZINE: -

= BRENER

EBRRERED - RE "1RE , T R EREREEER
ZRBR  BFREREAX - RERN - RENBIES ICSID LAEERMN T
0 REREERERFZREER - BEEFE LIRS RAUEMRSRERR
BREZBW - Mg E—RERRE - BREEASEREHRIRE

175 ICSID REPORT 192. CHRISTOEPH H. SCHREUER, at 117.
'8 5 ICSID REPORT 320.
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HIER * HRIGIRET 1ICSID [ABRIREEENEE  RERTRESEA
IKIBE TR L BENZ B IRE B iInfFRIFIIRT 1CSID PILERER -
ICSID & EXRBERZEE

(—) BELZELERERRRENTER

PARSAHR T2 &7 L3 upMA L A#H 2 T4
(asset-based definition) ~ & # % A # 2. T & (enterprise-based definition) % %

% % AA# 2z % & (transactions-based definition) o & f&7 2 T &> 3% > ¢

/H}

HERFHR TGS Favck 4 d 3B QPP 3 oo g B

Az A R o LT ﬁ_ﬁ;ﬁ#&i%iﬁiz e e
1. MpAA G A#H2 T &

MMAG A2 RERLZF L RTEAEA LSS v
TR (alltype) 2 PRI (FRHREREFTEFREELT ) 2973 4182

)|

P pﬁ le A (all forms of investment assets) ©

- R RN R T RIS T (BITs) ¥ 8% ¢ Tk 0 BARF

T EE O E 4T

"RF R ER- BT A HY e 22T A

) #A~2#AZHe ] FoolPE-TEEZ TPES
(Moveable and immovable property as well as other rights such as
mortgages, liens or pledges.)

(2 2P -MESNFEZ I fASE S 2 84 (shares, stock

% WTO Secretariat, Scope and Definitions: “Investment” and “Investor”, para. 5, WTO Doc.
WT/WGTI/W/108 (21 March, 2002).
2 Id. para. 10.
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and debentures and any other kind of participation in companies)

(B) &&F T &5 M % ®2 f& {7 5 (Claims to money, or to any
performance having a financial value.)

(4) HEPIAHE 5 (intellectual property rights)

(G) FERAZEZHDGFLFET > FRWEEF P RFTIRZHEF
1 ° (concessions conferred by law or under contract, including
concessions to search for or exploit natural resources.)

AR R RS R S B T SRR e

"TERF L -wWRldpER - AT A FH e 2 ANT A]

(1) BNE ~ TEENMEMEN > HWEHE  HEELERRES
(Moveable and immovable property as well as other rights such as
mortgages, liens or pledges) »

) REIEM - BE - BHFAEAMAZ Z# 25 (Shares in and stock and
debentures of a company and any other form of interest in a
company)

(3) EEEFRIE - AREBEEZETRAZIETT (Claims to money, or
to any performance under contact having an economic value) »

4 BEMTRMER - AEZEE 2R - FHEF - EfiEE
Btk - @1F - &% FBRERME © RN ENMEEME - Y
K 78 2 (Intellectual and industrial property rights, in particular
copyrights, patens, utility-model patents, registered designs, trade-marks,
trade-names, trade and business secrets, technical processes and

know-how, goodwill) »

() BERMERHTM BT - BIEET - HISAREEAE

) BENREREREREREDS - KEMIREEBE -
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iR 5 (Rights or permits conferred by law or under contract,
including concessions to search for, cultivate, extract or exploit natural

resources) °
2. MEFFAHNTE

MERSERNERFNERECEE  REEEFEINH—ERLZ
NAKRE > MIEEMEBRBRACSAEERE - WERZHBEMERIRE
AR BRFREBAHNERRNEREH A > M —ERENKE -~
HA Rl o Rl 2

1988 FEENMBHBAEBSIHE (1992 FIEEHESHENAFTA AL
EE ) HRTENTERIFEALES - ERWT:

(1) &% 3L — #1 B 1& 3 (the establishment of a new business
enterprise) * BX
2) UXBE—1E 2K (the acquisition of a business enterprise) ; A BFE

RERRIL ~ W ERRZREARREMEZER %

(as carried on, the business enterprise so established or the

H"I

(3)

business enterprise so acquired, and controlled by the investor

who has made the investment ) 7 M

@ HEZIREAFRBEERZRNREEN D  ERERGFRE
Wz 3% E AP (the share or other investment interest in
such business enterprise owned by the investor provided that such

business enterprise continues to be controlled by such investor) °

22 Its point of departure is the investor’s objective of taking a lasting, or long-term, controlling interest
in an enterprise through foreign ownership and/or management control.
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3. MR E A AHDTR

ARG RERRBEERTESITNESNEREECEIREE 5
BRBPRNEIRE I NEE ' 1A ARG HERCERTER
ithF EBERERRER B EEBEMIERESS - IMF BRI FERE
FIREEBEARFIRLLLERLZS R - B IMF #EHRENERIT> ¢

Yh o REHMBEELE R R e
(Direct investment is the category of international investment
that reflects the objective of obtaining a lasting interest by a
resident entity in one economy in an enterprise resident in
another economy. (The resident entity is the direct investor
and the enterprise is the direct investment enterprise.) The
lasting interest implies the existence of a long-term
relationship between the direct investor and the enterprise and
a significant degree of influence by the investor on the
management of the enterprise. Direct investment comprises
not only the initial transaction establishing the relationship
between the investor and the enterprise but also all
subsequent transactions between them and among affiliated

enterprises, both incorporated and unincorporated.)

ERREESH—HEREARHTERRETRECES  I2EE

2 International Monetary Fund, BALANCE OF PAYMENTS 86 (Fifth Edition, 1993).
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REAEEERRETRINCESE - BERIRERSMA T B BEA (cquity
capital) ~ BRI E (reinvested earnings) @ ANEEAR EIRAFR T E AT EERE
R E b -

EERAERRE KE @ ¥ It - SEREI0% I FARLEG R

(=) ICSID HRITBEERNEEL

ICSID $RIRE—rRR FANERE @ (ELANERKFAIELTH » B
HENERS - RNERFERELE © ZERE 30 (REREERNOT ¢
M investment” means any contribution of money or other assets of economic
value for an indefinite period or, if the period be defined, for not less than five
years; ) HEBEIFFZERE - BARBXERTIFE (mprecise) » BAREHE
FA " contribution 1 » BRKAGGHEEIIRIBEXBAEEITETEMA
Broches INREIFIHREMNB I TFUER @ BRBRRHAEHESASEBT
R NESARSRMTHZEE REBRTREGZ— » tholiEs
RREVEERENNE - EEBHEBARIBRE  RERRELATTE
£ "1E ) —f WITESEREAKE "EENESAGEREENE
- EHGABEERSETE—RATUER>, -

TE 1CSID B#RE A (2 = Alcoa Minerals of Jamaica v. Jamaica® B) O] 5Bt

* kg IMF BRI RERTFMIETE - AANBRRENER)ERRE - QEFFRERO)
HihigH& -

» CHRISTOEPH H. SCHREUER, supra note 4, at 112-113.

% HBREXITF "27. No attempt was made to define the term “investment” given the essential
requirement of consent by the parties, and the mechanism through which Contracting States can make
known in advance, if they so desire, the classes of disputes which they would or would not consider
submitting to the Centre (Article 25(4).) 1 Report of the Executive Directors on the Convention,
para.27.

7 ICSID ARB/74/2. "RRZ N #BEFEE C.B. Lamm, supra note 2, at 474-475.
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HEEEEAGEZEEMY » Alcoa Minerals B—REB/AT) » 5ZASIHEF
EMNBUATEERT 25 FEH ' 48°F Alcoa REABIRBIR A ATEERMFE MR
FERTHE © T Alcoa RISEIE—RMER TR - REITR - TEEFH TR
PEHE T IR (no further taxes clause) | * SZIRFRIRHI T EMBRIFR T
CEREPEENRERES - TEERMEMEARENENE - BR
ZERNBIRBRIGNIRNEIEIRM 1CSID hE ISR - 1B R T EMBATIES &
REAREZBIE « MBUER Alcoa FIBUEMNE @ ZABESETEMER

BHRE - REIEEE ICSID fhF -

EXRMPBEASEEENTLNERZINER - hHESRR @ 18&
§ T —RALBMKREMFEEHE - IRERESEENE - FItZE
ERANBKREN—ERN - hHENEL - —BEESASERTHhE -
S AN ERBZ R RITE -

BTN 1CSID HRIRERTFERZIEENAT KRB —OI{THEMSE
% FEZEREM T ETERF - RENSISHERASEL - ETE
REAZHERE - MEEHAE B @IBM - AONEERE—ERER
BRIRHIR - MEERTIME - RIUESRS - FHE I —REmMETFE
% TEEZER > RMUUESRAHRMELERER - RERKJESERN
MEREIRE » FIRNEEEBEANZIRE - EARAZTNEE -

(=) BEHEHF

MELHIARERETER RAESAGERE  ALFARESZA
ABEBHBERRREMERZBAIRE  IKIBLHIE 36 5 3 IFHEE

PESEFEER  (BRIREEER - BERIRERIRZER) - B 32 &t TREBRAS2004
F) - BESHCRTELR @ (B EEERE) - B 234 @ fiIAEB MR (PR ) - 2000 &
10 B—hR °

&9



BN AFAEERIAWMERREFRE @ REMH - MUSRIURE
EREARD  REZBEBTUET - NMRWERDBAZFBIHRBBAIER " il 4
EBREREEA - AITEREER ' WRANERNEBEERES - il
1999 £ ICSID MERBHE —FRETFUERE T MERIERERDZ
SIEEBIHZRB R/ —EMHEZHERY - RIPBELIFBRPILEEELZ
AFRfEZ TRE, v -

BENERZEECHERMEARNE - EESA—HREES  B5Z
Fin A BRPOEREER - WRHPRENTRAME 41 FRIREE - Ik
LR ZEVLRERE - i FARIRBELD  —HRE - ZEE
AZ—AARMEEEREREER W PRET SRR EEES 7 K
hERAE 41 15756 2 BRE - PREEPIEETEMIMREE - o RERE
TEHRE  ZFmESBRPLLLEBREHECAY -

#R LT NAHBAESARANEER  REEFRESENL
HBENMEZIRE  BEESAZEGEREZERPILVERECEHEN - &
ERAMPHENIKERERESSBRPLEEREEZA -

=+ ICSID HEYEEEEE MR RE <R

gnRIAR - BEEIFIREIREH B IRBERIGR > KZSE3| 1CSID (FR
FinRAALZ— AR EAERIRBZFRER(THRBEREFST
SIZIRRNRE - F— RRBUANAGRRERENRREZER ' HX
SIEEFiIRLZ RBWEAR ICSID RAFRELZIRES  INE » RAsEREgE
TFUER  KHEFAGERTE @ B—MS @ MENSEBIRERERE

% UNCTAD, supra note 11,2.5 Requirements Ratione Materiae 17.
3 Rules of Procedure for Arbitration Proceedings Rule 41(2).
31 UNCTAD, supra note 11,2.5 Requirements Ratione Materiae 16.
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ZIRE - AP FRRESATESEHRERELER @ HFEFELN
By - BIOJSEBE "2E& -

B HEBFRZRGRRNS LA"EY - IHNRIENZEEL
H]AE - MEEE  HELEET  MEHRIRESIZHEE - WAHET
fign - BEREREHRITETRRFE—MUERIOE - o1 "RESE
B BYREZERE | (investment means every kind of investment) * HEEF » 5Z3R
RPBZRBAHFE BIT ZER  BUREFA T 1ICSID AW BM TR
BB - SR —ERRAWERE R EBIRITEALTFEEL=
IR IBEMERZIRE @ hHERSHRSEER - LA EDBESE -
WTE AMT v Zaire —F » BEERE AMT RARRGBERELEIZAZHE
3 WRNEZBHREZEIRE @ HPREL A ERDESE - 8858 AMT 8
EBEEZBEAEIRM - BREFHEXBEEIZIRRHE @ T ASRMGEE
fti8ES | (shares of stock or other interests in a company) INEBIXEERLZ —
Et AMT B ERAPINRXIBETELZ "18E 1 2 ° BE Fedax v Venesuela
= P HEHERE (promissory notes) BRI E ATH FREETIRRIFE
FRERZ E—BEEE B "SRG (ttles to money) ZIZE» o

M RENKE

HRAMARERE —FEATER - AR ARG A SZIRET P
FENRAFRERRMSRCNETEEE) - NERELEIRE - EESHE
mn ~ RAERFRENERIR - HECIHRE « BEM - RhREELE - BES
2 - RIEBRERRSE BT - BHFHRER - L & - RBRFTFE
BB - MEREN A MFFEAGFBERERFCERL

325 ICSID REPORT 11. CHRISTOEPH H. SCHREUER, supra note 4, at 130-131.
3 CHRISTOEPH H. SCHREUER, supra note 4, at 130-131.
* Id.,at 138.
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+H  FERABEERBEERNRM:  M—EEEERERESE
RIGEELEA - BFIINEREZY « FIARETE (training programmes) ~ BT/ AR
188 (technical assistance programmes) * BRI & #(consultants contract) K fEHE
B FT4a FHIE & (suppliers” credits) * IR EBMERIRE » mBZERE
MME » —EIEBRELZRS @ HINEENEEZNNERINEREY
S - AIfRAAFEMRE T L2 E . - MTMEEHPIFRAL

1. BRGF B chdl

BEEEEZRNES  RERG—BEEERNLERRIEM - LH
EERBEBRRBREGEERZES AU L - RIRBRERRE
ERBWARIES -  1CSID BERERAIHERBEFREEEEEME &
AN ERARE - BEFERYERE - IREAERBHERE - HORBMRER - F
ERLIRITHFEY > TRBA{E/\P -

2. FEERY

ERZIZDIEBM ICSID RMFIEZIRE  EESIEFIWEFEARK
B - MBEERERERAR - MBAEER - £ 1CSID BHEN
SOABI v. Senegal 58 ° T FERE IR - LT FFTNRE R - HEEF
B - ERR-IEEEYAESH BERESLREEMRCTIRE -
e iR AT S IR ERER

MES— BN ERSLIRITRG Saini v. Morocco * P FREFLTE L5 R
Rt FIBRGIAE @ 2R ERBLERE - —THIR - EERBNAES
BN ERER  Mmz=Ea5Nda LREL > Rt EZERES

3 UNCTAD, supra note 4,2.5 Requirements Ratione Materiae 19.
3% CHRISTOEPH H. SCHREUER, supra note 4, at 138-139.

37 UNCTAD, supra note 4,2.5 Requirements Ratione Materiae 19.
* Id., at 20.
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MR SIRENEGY - Kt ERFIMESTERENENF  —RM=
hREASK EFAZHE - FRIRZTRAESRBRERR - Mzt
BERATEAR > T BOT HAFEERERZHNEIREANEE - It
& BOT EERL @ WU RA/ZRREN—ERN -

3. P13+ E (Financial Instruments)

MR TRMBEGRIREERAMER  EUBLREMASBARE
REAKRERZIEMR  AILHZREBAEFIE FHERERSFH
HEMBTAESSERENRIREEMNN—E - B5[EEFRER » ©8
& ICSID BRENRA  —LEMTHNEMRMESTUETHE » hHEES
SRFELHNBENFREZIRE - R 1CSID BEHFE HEASR A4t
iE -

(1) Fedax v. Veneznela V5

Fedax NV BR—RBRIUNRTEBLRMINHZAT)  £EO—KEARUA
SN EEEEH NV EMEA IR BATRE B/ 3RS (promissory notes) * 1
ZAFERRER - ZRWMAIIRGTERAFIR > IRRE Fedax RIBEFREE
AImfusER] Z SERE (R EERERELZRE » [ ICSID IRHPFEBE

AREARIMPATER

ZAmABATEE - ZRAAERNERE  BARENEES R
= REREHEREENEENRE @ UBREEEWASRILE (the

laying out of money or property in business ventures, so that it may produce a

¥ Id.

40 Fedax N.V. v. The Republic of Venezuela, Decision on Juridiction, 11 July 1997,5 ICSID REPORT

200. ARZEBERHEHNEERWREEE, - SHESHEFTER @ <BIFIREUGERRPL
(ICSID ) EHERERIREZFAFE — LA Fedax NV v. Republic of Venezuela —R & > » hFHET (RS

BEETT) - ES55HE - B 82-85 0 (REISS F 11 B) °
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revenue or income) * RILZIAIRIEAFA BN BIEERE - INBEEIZE
FRAEEME —N5HMm - METRAMENMBERZE - BRZASZEIR
IFEBEBRESTTERE ZEERIRE -

HEZPEESEBRIRE  PHERBLAVEEESR - BERAINE
Balan B EEINER 1ICSID [AREZIRE MRS EENER
BREECUBEAERIR Bt fedax NV. FRIBECHHEERE L/HS
LHHRRENER © b5 - hRENIESZBEFSEZARNLHKES
i&(the Law on Public Credi) FIRE * MZiZBNERBESREHEM R A
HIEAEHERE  {BEEMTRE - UBRBIXRA RN E M SR ZE
£ - REARBE—RCEHREEFSR -

RELDSRBZELAHREEERFTZRR » WIEREA Bl
ERURIE - PREEL - REN RS —ERE - REFIEHER
B~ BiE—EZREE - EENERT - MAHMEEEERRAGEEN -
EXRREZTHRE - FIR4GT - EXE - BEAERR A E B X EEE
ZRFARHFS LIRERIRENTT - AEEZAmNEIHREQLRT
ERRBEXZPEREE—ERY - B LR PRESRERMEZAInh
it REHREEE -

(2) CSOB . Slovakia'Z&

RRFEE Ceskoslovenska Obchodni Bnaka, A.S. (B CSOB)B— KAl
SHERENE A RANBCBEERIT - EHEKREEEREIIEE
% SERERHANBIRER - REEEEENEKEERFER 1993 F 12

B 19 B&A%ETZ" —I8 CSOB MIEEHEARIFRINGZE 1(Agreement on the

41 Ceskoslovenska Obchodni Bnaka, A.S. v. The Slovak Republic, Decision on Jurisdiction, 24 May
1999, 5 ICSID REPORT 330. Also available from website:
http://www.worldbank .org/icsid/cases/awards.htm.
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Basic Principles of a Financial Consolidation of Ceskoslovenska Obchodni Banks,
AS (T8 TBHRE L ) - ZIBEETEEE CsOB NREIL  TERBEIIEER
K& CsOB #ET ' IEREHBIRA &R I —E U AE] Collection
Companies) * H CSOB #§H A R & (non-performing loans) IS % RISK
WAT] » Hi% CSOB i HEMB K EIRAZT REEBEBE TS KK
IZEWATE] - W EIRFEIEL N B) 5 2 R] — BB E MR (Loan Agreement
on the Refinancing of Assigned Receivables) * Bl CSOB 12 EMFZ LT £
ARMEEBEZESR  ERFAEIZIEREERERARER BT HEE
FUEE BTSRRI RAERE R CSOBER 1997F 4H8 R
PEE P ERRE -

AEATRESER ICSID EEENEE L - KRG  REEERE
e iE REHRA W RF5E A @ WIFEHH SRR RIZE - RALZFin
WIEEHEREMIFEMSE  FRAARTE 1ICSID BT ZA - SkiE 1CSID
RIS 25 IR M MBIZERT IR IRIBESE 1 5% * CSOB A TFZBIEWASING
MRAFBRE - RZIESRAARBEBERENSHTIREA -

DRIEZFHE  hRESSEB AN SR B RER(TEIAS)
ZAREELBNIRE - AR ESEEEM IR ZBE - hF#ERRZIE
AREARD K CSOB B EMEIRZZH - ERA{EE - BILLEE
BB THINASIZEIR - EEBIRFARELE T BMILE - HIPFHE
SERABFRESIGZR R @ PEERS| Fedax RIH » IREI K
—IEHEEMINEE - HFSHERENRZAEN  B—ENIRSEE
BIFFWRAR - TR A LR —IRIRE © (B ICSID BEES © #ERNRS
REEBBNIRENIER  RBEZERFREESETEFT TR
7 BaBRERE - Bl hREDBBREZHEFHESIEE CSOB 't
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ENZEF - MEBABERIEL (Close link) B o

PzERUS - PHESBBMERARTES 101D HRIREMZFRER
BEERE  RENESRBINZESERRE - AoEmiREEN - #A
WIEFFE R EFIIUBRIREER ' ERRMFERS ° CSOB A TFHE
R ERASIZERES CSOB EXBIERERC TIFER - RALZEEWM
1B CSOB EZEIRE R - BIKEMBEIEET IR IBES —IRELZ
ERUEBEREE ase) ERLZ— & - UNKIRFITEEZERFRE
(monetary receivables or claims) © H#EIRE @ FERUKRBERLEEISE
BEZH @ hHREREH - #ARKENERETNER » M Fedax IF
HEFERM - FERSHKIBERETNER - B BERIRE

hREREHTE ' LREHBRESARELBENERTER CSOB 8
RiBEREMEIZEIE » B CSOB HHNBKEME I A GIIRZEIRZZ
ERE - BEIb csoB TJBAEIEIRE A - MEZERBECTER CSOB TE:4El
ZIGE - WEd ICSID AR BHIERT - MIELCTEZFEEE » CSOB ZIE
AEEEZBZIZHZER @ IEREZERIRITERERBFRZER -

4 RFE IR S i 2 £ 2

ALEBEEREATHEMFEIFGEREETRRERZERTTRAL
oI AMEERCER - REEHRFRTAIRER > RS
ERZENZIHOEIBA 1CSID [HIFRTEZIRE - iglba 45 8R4k
7 I - B FERN ST RO TFABRBEARRELERR TSR
RIBRBIZAHE  WWRRMBEAENEEREE  ISUERRE
HisERA MR TS 7 ZAAT O Mibaly v. Sri Lanka SRERBAR

1991 £ 9 A 20 B - ZEIBATREERRBASELEREREAE
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BhHSERY - 1992 FHEEFBARREREZEES » THETE M BOTBuid
Own Transfer) BRI » BIAABREEERERER - ZetE—HBE
25 RMERESHEZEM B 5 REIMERFBRA RS HEGE - RigH
—REBATIHILRMEARFATIMihaly EEBRCEE  BTEFEFMEE
721993 E 2 B 15 BB Letter of Intent (LOL) 1993 £ 9 A 22 B & Letter
of Agreement (LOA)KZHR 1994 £ 7 H 20 BE8H Letter of Extension (LOE) °

DARERR Mihaly B REER NIREREHRARNRHTEE © BrliEXE
HAREXEHEHHENRS - HESRYFRBHERETESRER
Mg sl L IERN TN HE - WERERHEERERORIFE ' &gl
#RIFEZETE o

EAEAEHAR - hEERIR - EBERR 1993 & 94 FRAEHEN=
PXE  WERE O —HXAHRESHREF TR - BRFHEEE
BAETEAR AR E LR A RIREN D - APBETFER
FERSBFEE  EREEAZNFFTEMMER - JREFRIRERES
& - MZIRAZRMER - IREHIEANRZNER]E - BEHSERME
PMERENER - RERERIREESN 8 - BARMHERT
AERELESARERURZINERNGH - RLRERITERYITRILZ
RIS FA R AR ER - FREEEAMUERIREN—35 - ZhHE
MY EBETTFRERE -

1B EERBATIEN © Mibahy v Sri Lanke REBBHERBRERIZZH
(pre-investment expenditure) * JNENTEIRE FE BRI EE MR TIEZZ H GERME
) ERUZRARERIRE (actual investment) —EFD - ANERES|
HRERGEE  BISRBESERER BOoT SDEMINEEHESEE - Alt
FEMABAEARERSR - BERRE  ARRDMEEERERLZE

97



B BN BEIRE AT RERBERIRE BT Z 807342 f& Mihaly
REMN - EHESAERFIRAE - BISAIAS I E R 26 58 2Bt S
AZRIRR > (ERERIREN D MAZKBEEFEERES -

SE I Hs ARG

BE 1CSID WEYERBEEREIROLSE 25 1%5E 1 IHAIRFIER
Z T BEREMSRBZERIERERE 1 (any legal dispute arising directly out
of an investment) * fKEZIEX X FK ' ICSID EYEEESN=IEBE F—
HEB 57 EREREERSMSIEMNERRR  £=  ZEXERS
RERKRE -

FRERIEESIR » 1ICSID ARZAFARE " iA5EB IR , —FAFFAES
HRMITESBWENRE - FRBEEBRFEE T POEEEEAET
&R BN mERAFBERPONERE - MOKNFENFinw HHE
HRELENRRBECFENEETEH ARREREERGEAEZEEN
HRINEE -

ERUBEERREMS | EZFn B LEFRREMEREESI
g ERBESIE  FHERCEE: @ ERFIESLES © 1ICSID [AiFFE
ImFRER "EHiE RiREmMsIEZFiE - IESREBHAEZHEE - 2
MERE T BEESIHE ) IMUER - BREKREFRBLEETR - oTUE
BRI REIRER T REBIES  BAFEERBHE Timmediately
MHEBEZYR © W - WEISEHERREMSI LT @ &5 &FinL
RESNEEERE - BEMPHEY  BIRRITHRSFEENEM S
THRERLGFET  NuOfRSFESLMENREZRE -

2 c. Chatterjee, supra note 1, at 900.
 Id. at 924
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MIENERS @ —MBIFIRERE @ TaeLBAEZERE * K
HOURRUMERERNESR  MERBERNERLURS/ERNE
FR=EEE - ICSID HRRE—FAARTHANERE - KANERKFIESET
i EREENER  TETRGARRENERIENRE  HEARE
BRETTFER "18E ) —F WTESSREHEH "EERNESEA
SEREENEN  ERVBESHRE—FATUER .-

ICSID BRIRERTERLZIEE  IRBERBEBRBEEREL AKX
S—o{TREEMFE - REEEEIR R TR ERIF - BN HER
AZEE  ENEREREZHERE  MEZHOEH=IBM - 20N
FRE—ER R ERRNIR - MEERTIMEN - FILEERS - T
L—REMATER - REZRE - Rma AESREIRmEERA
FEARROEEERIERIGE - ARRFEEEARLZIRE - MEALHL

THEE °

AR AMAREIRE—FEATER F (OEBERGITIBAFIR © ITP0E
ENRHRZERRZMSHRCNETE S - NEREKLERE « EEASE
m ~ RAERFRENERIR - THECIHE « GEM - BMmKEEEE - BES
mZ - RIEBRERRS - RIT - BEFFRER - L & - RBRFITR
EPEIB  HREERERIZZL  EEURREERKREN—F
7 MBRABRhEER R RRWBRERUSHRCHEEE L
ZiBE - iRZAK ICSID fhERER A HIPLE -
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1.
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11.

12.

13.

14.

15.

16.

&

FEEEH R TWIO 2 F RAR R RA T RABEFRIMHE(L
M) s &b SR AEFR BRI TRE 92 ) -
ERECTHARBEE; 4 ZRER (RES4HFE11 A )

WRE GHEBBERS TR PHEZF TEEEEASWHHRES .
PR IL T o R B ARAR (2001 412 A 3 RI)

FYMESH TR AR PR R A9 7 A) -
FERTEABRT AR - ARRTFRI Mk, G TR
3 (2004 %) -

FEm TP AR AREHEIAR ) S THEAEEAGE
AR (KRB 86 ) -

S L4 o T ARETRF R R F BN 0 31T K8 AR (2000
10 A) -

SRRl £ 4 0 TR R SRR o0 P BAR 0 A7 RS R (2000 S
10 A) -

EBB o TEBEEEME Gk BB EHRAI(RE 8 F8 A )
T EH TWIO HBEBRZ A FETH o HRA FHAR HAAEQ001
F1A)-

WER S REEF TR E, A% ZWMEE (55 ARLS
(2001 45 ) «

BRG#  TARE AR, b 682 4E TR (RBES8IF8A)-
Werpsh o TR BRI A K 0 P E Mk 0 KR RS HARAE(1985 ) -
BEE TEBE Sk, 6> AL dmAE (RE 85 ) -

Bk - TRPF HFAF O TARHGHBUGEE T, 63 &
AEENE (1994 58 A4k ) -

ARG H R FEH AT TWTO #wE &3 Al & B AR T RABA
BRI G ERHET R ARA R ERE L) -

ST A

AL B R E B R MR s sk (1)) R 49 &
841> &k (RET248 A7)
AL T B R B B R MK ik (2) ) RERER  F 49K
oM H (RET2F9 A)-
AP T B E F ok ARk b o (ICSID) 4 F 35 & Mot 3% A1 B 2 3047 | -
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WA RET > £ 478 6k (RE 86 F9A)-
FHERTEABZEARAAMM AR - ABABR TSRO
(ICSID ) American Manufacturing & Trading, INC. v. Republic of Zaire — %
B EAHEAPRER  H 528 B68-77 GIL(RB 88 F2A)-
FHsk T BRERE MY AR (ICSID) & A M A AT 58 — 1A Fedax
NV v. Republic of Venezuela — & &4] | PR EFIUR EHFREF]) - &
58 0 3k (KRB 88 F 11 f) -

FEXTEBERTHYHET S BAEMEF L ITRREATHR
Z (NSC87-2414-H-033-003) » €43t (BB 88 7 A) »

FERX O TAXARRAIMAS T -FREFRMAINR > KK
A H T2 66 (RE I SF12 A) -

AEE TR E RO BT FARAZITE 0 RREESHR
FlAEFE28 6 (RERI2F12 A) -

b X A3 X

it 4 B PR MO A B A R RA KBRS RATAE L3
(RET79F6A)-

Feks K HE B MRAR I iR B H S B A KX — REAR A S 2R
o REXRFHFEMRPALHT (KRB T8H6 A ) -

£ AT BB —AUEE R AR - RZEKREIEEH R PTA LR
o (REITFTA)

BRAF - SRR Fom A MR R REK R HHERT AT
ALwmk (RET4457A)-

BRARYE - B RHE K Fom AR R R R RER BRI RATA LR
(RE78F6A)-

ENS S ¥ s

(=)

ShXEH

1. 5 Icsib REPORT (Edward Helgeson ed. 2002).
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University Press 3™ 2000).
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