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Abstract

The Appellate Body of the World Trade Organization issued its report in the
case “United States — Definitive Anti-dumping and Countervailing Duties on Certain
Products from China” on 11 March 2011, which overturned some key findings made
by a WTO panel. The Appellate Body stated that if a countervailing duty offsets the
same subsidy a second time, it would not be appropriate. There is no rule of stare
decisis in WTO dispute settlement; however, to maintain stability of the organization,
the WTO panel and Appellate Body usually refer to previous reports. Therefore, the

ruling of this case will definitely affect similar issues under the WTO in the future.

The panel stated that the anti-dumping and countervailing duty instruments are
provided for and addressed under two distinct agreements, and the provision which
addresses the issue of double remedies, is limited to the "situation of export
subsidization". The author recognized the developing history of these two agreements
and found that it is reasonable to distinguish the discipline of these two kinds of trade

remedy because they own different objective and function.

Secondly, the author saw the argumentation of the Appellate Body, and found
that it followed the treaties interpretation principles instead of judge-made law. The
Appellate Body focused on the principle that WTO obligations are cumulative, so it

overturned the panel’s finding.

Finally, the author tried to examine the Appellate Body’s ruling by economic
model, to see if the Appellate Body’s ruling is deviating from the reality or not, and
found that the double remedy may not only occur in the situation of export
subsidization. In addition, to made sure what can WTO members do to deal with the
problem, the author also check the US's compliance action in this case, and found that
requesting the firms who were investigated to show the relation of the subsidization
and its price may be a way to levy anti-dumping and countervailing duty at the same

time.

Key Words: Double Remedy, US — Anti-Dumping and Countervailing Duties (China)
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2011 & 3 ! > FRHY RPF A Sk e R rfR- 5 (US—
Anti-Dumping and Countervailing Duties (China) » » ™ f§j f- %2 R~ %) 718 df

WLEF IR ’%tﬁa‘##&w [ 2] %57 5 I PR s A e T e
a3 &2 7% 25 (World Trade Organization » f#§ # WTO) Bt G E
A3 F I AMMET 5 B2 (General Agreement on Tariffs and Trade » f§ -

GATT) #tf < # i chifa) -

B RAT g 2 R - A S Pl s A e firfianie e o e
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B RACPEL S - RAZR P # B - 4E T ARFCARS X500t oAt B
Ba- Asz e GRAGEEMNLR o6 e A RS REr B
R BN #h i L holicr A fo s o % kB Af RR BRI AT frfh 0 1 RAF T A
EAFRCA FREF R BHD AR € R PR - ot P RN E
e P Sl PE HE 3 BEE SR WTO R 7 & X

FE A T s 3 3 b afidp i 57 58 F A RALG T e

CREF SR RN G PR B RS g s e ARSI

HEIFHERFBARYH 52 TR T ERNLS TR W
ARz AP SR AL WA 2 TR AT 5 T B A RE

Arig A 2 T FRA R o F A R T e KA A PR e b
AR RFREF R PRI A ARAT S HE - AT P T A
B LA RO A W 45 WTO e -

S GATTIWTO B I B siolfcR W4l fafe® firfs e » 900 01 v 4 R
B0 7 @ PERACR A fufe T firfi o T ST AP RE BT 5 R o g

! Appellate Body Report, United States —Definitive Anti-Dumping and Countervailing Duties on
Certain Products from China, WT/DS379/AB/R (Mar. 11, 2011); Panel Report, United States —
Definitive Anti-Dumping and Countervailing Duties on Certain Products from China, WT/DS379/R
(Oct. 22, 2010).
2 Appellate Body Report, US —Anti-Dumping and Countervailing Duties (China), § 541.
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Jus

RFVEEREF 57 ) 25 & GATTIWTO T 2.3 F 3 e A = i &

A MHHT AL R 0 F M S F AR B SRR AL T FE-ERRFET2ERES
ﬁﬂ‘ﬂ’%ﬁ‘ v B (2011); S fEE e = if&? HIERCWEEYR (FEANYLFY
Feit EA o P R A B R ERAE(ZD )T EE S S5 4 ¢ ) Thomas J. Prusa & Edwin
Vermulst, United States —Definitive Anti-Dumping and Countervailing Duties on Certain Products
from China: Passing the Buck on Pass-Through, 12 WORLD TRADE REVIEW 197 (2013).
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1947 = B T F % 1% 2 (General Agreement on Tariffs and Trade 1947 >
FGATT1947) % 6 i 2% — BB F W4l foT frfitn b o0 5 F St P H PR A
ﬁﬁéré—@ﬁﬁwﬁié&’%ﬂﬂr%ﬁﬁ*iﬁﬂFWWWﬁ?ikf
AFWUEFFEERY 27T FURBRTEZASLEATE T ER % Ay - K
FIETR EH L 0 ARG M TR MR o &rf’ﬁﬁﬂ”f#‘g\‘ HREpM 2 FE T
GHRE S AT FAH LI F BH A o E SRR RN (I
ARE) PO R R R RlR FEA s T g o

)

GATT 1947 % 6 %>t GATT ¢ =} Jx ff ‘®ehjg 15> AP Fed] LF WA H5R
Fenm& o B3 BHREL ORPN 222 F 0 2 T GATT 1947 473§ * % 22
ZAERERRET > LESOGRTEG 2R T mTRRGGRLF Y28

Panel Report, US —Anti-Dumping and Countervailing Duties (China), 1 14.122.
Appellate Body Report, US —Anti-Dumping and Countervailing Duties (China), 1 570.
General Agreement on Tariffs and Trade, art. 6.1.
General Agreement on Tariffs and Trade, art. 6.6 (a).
General Agreement on Tariffs and Trade, art. 6.5.
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FEHET BORWS FHHE FacFr Mé 0 RER 1921 F e 2
(Antidumping Act of 1021)*%r = & 324 RN A £+ T3 £ 5

RS ORREPN 2 RE GATT 1947 % 6 5 fF 5 Aftrk > 2 RP F RGBT

I AR KA 7 E .

1956 # % 11 =t GATT g3k » & QBT & $40F A F a2 e 7k
ST AR AR A WM G A R Ar A GATT 1047 % 6 if e 4 23"
1959 # & pledh LR Fie- HA Y > %34 Ap GATT 1947 a0 R F = 2
B3 LR GATT 1947 § 6 ifenfi 7 » £ 4 0 ¥ Hi# - €T ~ A SfoF

VA f s R andet e

GATT w0 v w & 3 230 F Pt B fLipt SR o AL > e " ¥ M Lz iR % "8 11> 2LH)
rds 5 B S B e 5 R B A B R o 2 4 1963 & B4y b v
& b fudy s o A HRRAEY - RE R ¢ (The International Chamber of
Commerce » ff 4 ICC) *= 1964 # & % 2L fidh o eideh s & § F M4 & T o
el 0 2 a2 3k GATT % X B>t # R GATT 1947 5 6 if & & 3 P TR Y
Ak - @ 7100 g% ICC ik F 55 A BT gRp s > R frn R A
Borpbw B3] A E T E E e B RS 1964 # Ak S 2 chE AT E
etk e 1965 & F A AR G 2 TR R A 3 % (Draft International Code on
Antidumping Procedure and Practice in 1965 ) » # B~ & £ 7 % R HX %

'4‘1 )x.l fg‘—r;}i- %&m KA,\ ’ _;{E_"Eé\n

fim

ERHYIEL Y RN B RSN ] 0 B M)

° TERENCE P. STEWART, THE GATT URUGUAY ROUND, A NEGOTIATING HISTORY (1986-1992), VOLUME
I1: COMMENTARY 1409 (1993).
10 Antidumping Act of 1921, 42 Stat. 11 (1921).
1 Antidumping Act of 1921, Ch. 14 201 (a). %% R %_:7 § B sc3n L ceeeee EHmICEAEFEA R
FEFLERZE- A XS F X 4T (inbeingoris likely to be injured ) » £ 4% fe sz #
£ * (is prevented from being established )> @ H 35 % i% & %]t (by reason of ) % #f * ® & & (aclass
or kind of foreign merchandise )z i& « ¥] % @> 2 H %1 & 7 5 43 2 T . ( less than fair value »
MALTFV) 2 W4 & ---oe c L FARbE FRF HHRE TREY THTEE 277
3‘5\ CERE A RARE O RE. ;%”Iéﬁﬂ (=) (199%) -

TERENCE P. STEWART, supra note 9, at 1409-1410.
* Id. at 1413.
* 1d. at 1413-1417.
> |d. at 1417.
® Id. at 1418.
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IS R FHE T TR AEEFPRL LER 0 ME RPN FRITD
B CRERTAOARREET AT RFF T > FRAASHER
F@ﬁ%ﬁm&ﬁﬁ’ﬁﬁﬁpwbﬁwﬂﬁidJmﬁﬂii BRERF
B2 3 eE - AR R hE AR G L E R B0 R gAY chE Ry i A
EH A E S MAY e WR s - LEREF AR AL B MR
oM fd B g dp T oW AR DR gt B - AR LR F A Lk

el e LN @é&%@%ﬁﬁﬁﬁ@ﬁﬂﬁmﬁ
ﬂiﬂw{%W%%E%&%ﬁ%iﬁ%Wﬁ&%ﬁﬁkiiﬁﬁ:ﬂz{ﬂﬁ
WA AL IhE A A R ERE AR AT o F M o R g
ERMAL R §H G At M £ FAGRE F TR EH R B
R ERERAE T AP LS 5 EBEZ A e B YR SRR HHRY
S B IE TR 0 B E GATT 1947 % 6 i5 e (S 843 » L si i & 57 E42.9
Wi g B E S LI R R R s Pl iR L &7 Ry

R0 o0 S b EHE BHRGE F AR

1968 & H @dh w & F PE4V K (Agreement on the Interpretation of Article VI

of the General Agreement on Tariffs and Trade- f #1967 Antidumping Code )# »x »

AR AR TR AT A B A TR A F A o TRty 8~
AR A ERR A B P B L R Mo T A ol PR

DA AR TREFHT L TR R, SR T T

RPROTEr N FFIROF RAREIAUL AR LEFIRY a2

FR g F il e i mp 2tk ERRNEF Hehi 2 AFILERF

171d. at 1418-1419.
8 1d. at 1422.
191d. at 1423.
2 |d. at 1423-1429.
2L |d. at 1423.
22 |d. at 1429-1430.
2 1d. at 1430.
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=25
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Lnw &k e R % (Agreement on the Interpretation of Article VI of the
General Agreement on Tariffs and Trade > f§ £ 1979 Antidumping Code ) ¥ % *+ 1979
EofEY o r EF HARGEL A et A FFHRT  FRESEF MR
FMCATRA . P RH G A A TR TR RE, 2Ry T A
BRF ;- B ERY TFTHT i PRERY TR
IR A L EES E LR AR S &

1986 & § 2w e RFFR SRS LA F ARG TR
X HFR LR > W S BT AP L RIERGE GATT M k- R B #
PRI BERGFEREER v il A el PR orOR R B R
B L R iFA S F R ¢ - %P kA o EFw L2 E
ARESFRGIEF FHE R F B REE T TS AL R R
%”’w%ﬁﬁﬁﬁ’%@i%%—’éﬁﬁﬁﬁﬂﬂﬁﬁﬁﬁﬁﬂxﬁﬁﬁﬁ
RPARRP RO AR Y T 20 REHTIRE R > TN LAY F FH ML
VIR

1991 £ ey ey BMAF IR RI B> RHRA AR IESP I~ B3
RFRGFL P F L e BHAZ 20 0L IR0 §rd 0 BT K @Rk
ﬁém“ﬁﬁﬁﬁ%iﬁ%uﬁﬁﬁMﬂOF@M%%rm%ﬁéﬁé?@ﬁ%J
Sl 2 1994 & B of 3 F A M % 6 i 44 17 #% % ( Agreement on
Implementation of Article VI of the General Agreement on Tariffs and Trade 1994 ) |

BARRE R R AL F M AR (e - kpP

% |d. at 1430-1433.
% |d. at 1455-1461.
21 |d. at 1455.
2 1d. at 1690.
2 Id. at 1690-1691.
%0 1d. at 1601.
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H.%_o GATT 1947 % 16 (a) T H GRBSF S b2 M TS 5 2 4
L EFRAFHHAET A HEE S GRS T ER AL S YR
#RE X § R A R E 2 T A 125 o GATT 1947 5 16 (b) % 4%
CATREFES R AV ARET B S GRS T A § i GATT 2 B 4o
AN I e AFRE2 2 E R f 47 %5 & 5 (primary products) ;> 4r B b B A & 0
HERGFNRREFLIES MEASN ORI R RN EA S I CAZEY
ES - IR BUERE S s Y A

Bl

2

GATT 1947 % 6 if & T frf s — BEFBM - 2 28 R 3 iz A
phis B F2 THAfRIE 0 2 R UH A RA RS F T L 75 MR 2 KT
GATT 1947 % 74 * 3R T2 248 Q AR T e F 2 G R EF L L% 2 &2 GATT
BoIRA R AR e R T M 5 4o K 1922 B i (Tariff act of 1922) *
% 303 iF P i AT AT RheniE T A 5 E 5 4 ST i B E R BHE 2 R
»EEY Hge o 2 GATT 1947 % 6 i 2 G #7FR » A F1H 5 20 GATT 1947 4

B o e st

%1 General Agreement on Tariffs and Trade, art. 16, sec. A: “If any contracting party grants or
maintains any subsidy, including any form of income or price support, which operates directly or
indirectly to increase exports of any product from, or to reduce imports of any product into, its territory,
it shall notify the CONTRACTING PARTIES in writing of the extent and nature of the subsidization,
of the estimated effect of the subsidization on the quantity of the affected product or products imported
into or exported from its territory and of the circumstances making the subsidization necessary. In any
case in which it is determined that serious prejudice to the interests of any other contracting party is
caused or threatened by any such subsidization, the contracting party granting the subsidy shall, upon
request, discuss with the other contracting party or parties concerned, or with the CONTRACTING
PARTIES, the possibility of limiting the subsidization.”
%2 General Agreement on Tariffs and Trade, art. 16, sec. B.3: “Accordingly, contracting parties should
seek to avoid the use of subsidies on the export of primary products. If, however, a contracting party
grants directly or indirectly any form of subsidy which operates to increase the export of any primary
product from its territory, such subsidy shall not be applied in a manner which results in that
contracting party having more than an equitable share of world export trade in that product, account
being taken of the shares of the contracting parties in such trade in the product during a previous
representative period, and any special factors which may have affected or may be affecting such trade
in the product.”
% Tariff Act of 1922, H. R. 7456, 67th Cong. (1922).
$ Tariff Act of 1922, sec. 303: “That whenever any country, dependency, colony, province, or other
political subdivision of government, person, partnership, association, cartel, or corporation shall pay or
bestow, directly or indirectly, any bounty or grant upon the manufacture or production or export of any
9
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VAR ESTE T 2 LS ERORTER R D R TR R LY
RE,FE ROL A gAY g e a RGL | ¢ ¢ Ryp¥ 4z
Hop el le S B O R R 0 28 QWA RO BIL |G RS TF $lH

oo FE e R B Rk QEFEr T - EY

Wi

article or merchandise manufactured or produced in such county, dependency, colony, province, or
other political subdivision of government, and such article or merchandise is dutiable under the
provisions of this Act, then upon the importation of any such article or merchandise into the United
States...there shall be levied and paid, in all such cases, in addition to the duties other- wise imposed
by this Act, an additional duty equal to the net amount of such bounty or grant...”; TERENCE P. STEWART,
THE GATT URUGUAY ROUND, A NEGOTIATING HISTORY (1986-1992), Volume I: Commentary, 815
(1993).

* TERENCE P. STEWART, THE GATT URUGUAY ROUND, A NEGOTIATING HISTORY (1986-1992),
VOLUME I: COMMENTARY 815 (1993).

% 1d. at 816.

¥ 1d. at 817.

% 1d. at 817-820.

® 1d. at 817-819.

w
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WTO 3R 7 e pk BT i 6 2 2 ( Agreement on Subsidies and Countervailing
Measures » fj - SCM ¥ %) & p& 1986 & 30K ¢ 3k 7 3 h P 5> *M 2 27 4440
PR T R 5 f UG 3R R SCM 2 R R RE S o e 3 B AT RRBRIT
PACE L I TR s LRBEI T RAD RIS T el £13K 7

0 1d. at 819-820.
*1d. at 820.

2 1d. at 821.

2 1d. at 833-834.
*1d. at 834-836.
*1d. at 956-957.
*1d. at 957.

4 1d.

8 1d. at 957-958.
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ERyp RPN b L E VA RS e @ T AR R ik Al pE IR T H
2o Pz T B B AR R E 2 LR B AREEL o F R AR o B
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* GARY N. HORLICK, WTO AND NAFTA RULES AND DISPUTE RESOLUTION: SELECTED ESSAYS ON
ANTIDUMPING, SUBSIDIES AND OTHER MEASURES 21 (2003).
O AR BRI T R AR o D WTO [ R e £ s iRk 2 ik R AT (2006) «
> panel Report, US —Anti-Dumping and Countervailing Duties (China), 1 14.122.
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FREF %7 2R 433% (United States Department of Commerce » # -
USDOC)#tp # B~ i v 2 [f]17)"% a4k ¢ (Circular Welded Carbon Quality
Steel Pipe> f§ fLCWP )~ % & 5% 22 2 g2 * #3575 ( Certain New Pneumatic Off-the-Road
Tires » f§ HOTC) ~ & E2&454% ¢ (Light-Walled Rectangular Pipe and Tube > # -
LWR) ~ 4§ & % 3% % (Laminated Woven Sacks - ﬁ‘LWS) FwE A S P
FOEA L2 TR ﬂ\‘;‘%",ﬁ%%ij{ Aty d B 28k et A2 Rk E g

S e

FREF R 7 RARE R RTE D AR s i Bk
AR D FERARREFAR T UFART FIEA S ZZBp e R
M4 2 (surrogate value)  » M3-E F MM APl F HHe o ¢ RIWRL M
SRR E R R Y B R R YA SRR B PR A T et

N, %"’#\#”,f%a“ﬁé%ﬂ BB BRI R I ¥ PR FIRP AR
PR MZA S BRI B e c R AT AE R IV R 2T

R RAET R REPN B RF AL R R AL ¥
W BAT PR AR H Y g B £ A R Sk AR R
* R 37 A ST fef 0 FRIE F GATT % 6.31% ~ SCMy2 2% 19.47% 4 B T
LA P AT AT BE B 2 2> B SCMES 2% 19.30F 1 U HHe X AT BE A

VR REAR  ARER R Y RLERA 2 SCM B AL 2 2 g (public body) 4 B
2 g%+ (specificity) » 2 2+ ¥ 4¢ phdcp #r %8 4 28 (benchmarks) 2 n%_ e
%3 General Agreement on Tariffs and Trade, art. 6.3: “No countervailing duty shall be levied on any
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product of the territory of any contracting party imported into the territory of another contracting party
in excess of an amount equal to the estimated bounty or subsidy determined to have been granted,
directly or indirectly, on the manufacture, production or export of such product in the country of origin
or exportation, including any special subsidy to the transportation of a particular product. The term
“countervailing duty” shall be understood to mean a special duty levied for the purpose of offsetting
any bounty or subsidy bestowed, directly, or indirectly, upon the manufacture, production or export of
any merchandise.” Agreement on Subsidies and Countervailing Measures, art. 19.4: “No countervailing
duty shall be levied on any imported product in excess of the amount of the subsidy found to exist,
calculated in terms of subsidization per unit of the subsidized and exported product.”

> Agreement on Subsidies and Countervailing Measures, art. 19.3: “When a countervailing duty is
imposed in respect of any product, such countervailing duty shall be levied, in the appropriate
amounts in each case, on a non-discriminatory basis on imports of such product from all sources found
to be subsidized and causing injury, except as to imports from those sources which have renounced any
subsidies in question or from which undertakings under the terms of this Agreement have been
accepted. Any exporter whose exports are subject to a definitive countervailing duty but who was not
actually investigated for reasons other than a refusal to cooperate, shall be entitled to an expedited
review in order that the investigating authorities promptly establish an individual countervailing duty
rate for that exporter.”

% Panel Report, US —Anti-Dumping and Countervailing Duties (China), 1 14.104.

% Appellate Body Report, US —Anti-Dumping and Countervailing Duties (China), § 552.

> d.
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HEIF5 A SCM 1% 2 % 193 12 F T 27w ig 3] 44t iE 2 22 SCM
5 % 193 EM 2 Bt Tiade ) BRI AR T EARERGT ARG SCM 1 2

193k T 25 e
¥- P SCM 2% 194 ~SCM 22 % 19.2 i%

bR HE S I o] 0t SCM $ 2% 19.4 % 3 8 SclicAg #4F Rk BcER iDL RfR R
2 0 175 AR SCM b 2% 19.3 i iflif % Bcif2 b T e iR ks AR
L SCM 12 2% 192 T el B4 2 ¥ e 2% B ¥ s
2 MR L AAM o LS TRAfAEE 103 g R 2 VT e b iE

KARM e A

s SCM 22 % 193~ 194 5% & R ASE B EAHIT AL - ] in i
SCM 5 %% 19.4 if 46 T frfusitic r "UR 1954 REBCIE @ 2 Fl8b > I ki
FOEAPE A2 SRR B R B 2 N 2 R e E R
F1E 145 SCM 15 2% 165 > AFREE T 5 2 A B IR s eXH1E 0 & i
P5 SCM 2 2 % 14 52 T4 3 HH252) 9 & SCM £ 2% 194 53 & 3 &

% Appellate Body Report, US —Anti-Dumping and Countervailing Duties (China), 1 553.
% Agreement on Subsidies and Countervailing Measures, art. 19.2: “The decision whether or not to
impose a countervailing duty in cases where all requirements for the imposition have been fulfilled,
and the decision whether the amount of the countervailing duty to be imposed shall be the full amount
of the subsidy or less, are decisions to be made by the authorities of the importing Member. It is
desirable that the imposition should be permissive in the territory of all Members, that the duty should
be less than the total amount of the subsidy if such lesser duty would be adequate to remove the injury
to the domestic industry, and that procedures should be established which would allow the authorities
concerned to take due account of representations made by domestic interested parties whose interests
might be adversely affected by the imposition of a countervailing duty.”
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63
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ARG A ERiEYE SCM B % 193 ARk 0 F R ER 4
SCM & % 19.3 if - 4k » § T frfazdf T % - SCM 2% 19.2 i dpdez
TR REL FAPM O R LB T RUBACIHMT oo d
BF L0 SCM 4 &% 19.2 F5 BB 3 F 4 M Mot T fﬁmﬁﬁ B v 2 AE % A
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% panel Report, US —Anti-Dumping and Countervailing Duties (China), { 14.112.
°L 1d. 14.129.
Appellate Body Report, US —Anti-Dumping and Countervailing Duties (China), 1 555.
% 1d. 1556
* 1d. 557.
Agreement on Subsidies and Countervailing Measures, art. 19.1: “If, after reasonable efforts have
been made to complete consultations, a Member makes a final determination of the existence and
amount of the subsidy and that, through the effects of the subsidy, the subsidized imports are causing
injury, it may impose a countervailing duty in accordance with the provisions of this Article unless the
subsidy or subsidies are withdrawn.”
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% Agreement on Subsidies and Countervailing Measures, art. 21.1: “A countervailing duty shall
remain in force only as long as and to the extent necessary to counteract subsidization which is causing
injury.” Appellate Body Report, US —Anti-Dumping and Countervailing Duties (China), 1 558.
87 Agreement on Subsidies and Countervailing Measures, art. 10: “Members shall take all necessary
steps to ensure that the imposition of a countervailing duty on any product of the territory of any
Member imported into the territory of another Member is in accordance with the provisions of Article
VI of GATT 1994 and the terms of this Agreement. Countervailing duties may only be imposed
pursuant to investigations initiated and conducted in accordance with the provisions of this Agreement
and the Agreement on Agriculture.”
% Agreement on Subsidies and Countervailing Measures, note 35: “The provisions of Part II or III may
be invoked in parallel with the provisions of Part V; however, with regard to the effects of a particular
subsidy in the domestic market of the importing Member, only one form of relief (either a
countervailing duty, if the requirements of Part \ are met, or a countermeasure under Articles 4 or 7)
shall be available. The provisions of Parts Il and V shall not be invoked regarding measures
considered non-actionable in accordance with the provisions of Part IV. However, measures referred to
in paragraph 1(a) of Article 8 may be investigated in order to determine whether or not they are specific
within the meaning of Article 2. In addition, in the case of a subsidy referred to in paragraph 2 of
Article 8 conferred pursuant to a programme which has not been notified in accordance with paragraph
3 of Article 8, the provisions of Part 111 or V may be invoked, but such subsidy shall be treated as
non-actionable if it is found to conform to the standards set forth in paragraph 2 of Article 8.”
%9 Agreement on Subsidies and Countervailing Measures, note 36: “The term “countervailing duty”
shall be understood to mean a special duty levied for the purpose of offsetting any subsidy bestowed
directly or indirectly upon the manufacture, production or export of any merchandise, as provided for
in paragraph 3 of Article VI of GATT 1994.” Appellate Body Report, US —Anti-Dumping and
Countervailing Duties (China), 1 560.
" Agreement on Subsidies and Countervailing Measures, note 56: “This paragraph is not intended to
preclude action under other relevant provisions of GATT 1994, where appropriate.”
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™ General Agreement on Tariffs and Trade, art. 6.5: “No product of the territory of any contracting
party imported into the territory of any other contracting party shall be subject to both anti-dumping
and countervailing duties to compensate for the same situation of dumping or export subsidization.”
2 Appellate Body Report, US —Anti-Dumping and Countervailing Duties (China), 1 565.
™ 1d. 1 566.
™ Panel Report, US —Anti-Dumping and Countervailing Duties (China),  14.116-117.
™ Ppanel Report, US —Anti-Dumping and Countervailing Duties (China), 114.117.
4.
7 1d. 114.118.
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® Appellate Body Report, US —Anti-Dumping and Countervailing Duties (China), 1 567.
™ 1d. 1 568.
8 General Agreement on Tariffs and Trade, art. 6.1(a): “The contracting parties recognize that
dumping, by which products of one country are introduced into the commerce of another country at
less than the normal value of the products, is to be condemned if it causes or threatens material injury
to an established industry in the territory of a contracting party or materially retards the establishment
of a domestic industry. For the purposes of this Article, a product is to be considered as being
introduced into the commerce of an importing country at less than its normal value, if the price of the
product exported from one country to another (a) is less than the comparable price, in the ordinary
course of trade, for the like product when destined for consumption in the exporting country. Due
allowance shall be made in each case for differences in conditions and terms of sale, for differences in
taxation, and for other differences affecting price comparability.” Agreement on Implementation of
Article VI of the General Agreement on Tariffs and Trade 1994, art. 2.1: “For the purpose of this
Agreement, a product is to be considered as being dumped, i.e. introduced into the commerce of
another country at less than its normal value, if the export price of the product exported from one
country to another is less than the comparable price, in the ordinary course of trade, for the like
product when destined for consumption in the exporting country.”
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8 Appellate Body Report, US —Anti-Dumping and Countervailing Duties (China), 569.
8 General Agreement on Tariffs and Trade, art. 6.1(b): “The contracting parties recognize that
dumping, by which products of one country are introduced into the commerce of another country at
less than the normal value of the products, is to be condemned if it causes or threatens material injury
to an established industry in the territory of a contracting party or materially retards the establishment
of a domestic industry. For the purposes of this Article, a product is to be considered as being
introduced into the commerce of an importing country at less than its normal value, if the price of the
product exported from one country to another (b) in the absence of such domestic price, is less than
either (i) the highest comparable price for the like product for export to any third country in the
ordinary course of trade, or (ii) the cost of production of the product in the country of origin plus a
reasonable addition for selling cost and profit. Due allowance shall be made in each case for
differences in conditions and terms of sale, for differences in taxation, and for other differences
affecting price comparability.” Agreement on Implementation of Article VI of the General Agreement
on Tariffs and Trade 1994, art. 2.2: “When there are no sales of the like product in the ordinary course
of trade in the domestic market of the exporting country or when, because of the particular market
situation or the low volume of the sales in the domestic market of the exporting country, such sales do
not permit a proper comparison, the margin of dumping shall be determined by comparison with a
comparable price of the like product when exported to an appropriate third country, provided that this
price is representative, or with the cost of production in the country of origin plus a reasonable amount
for administrative, selling and general costs and for profits.”
8 General Agreement on Tariffs and Trade, Ad art. 6.1.2: “It is recognized that, in the case of imports
from a country which has a complete or substantially complete monopoly of its trade and where all
domestic prices are fixed by the State, special difficulties may exist in determining price comparability
for the purposes of paragraph 1, and in such cases importing contracting parties may find it necessary
to take into account the possibility that a strict comparison with domestic prices in such a country may
not always be appropriate.”
8 Appellate Body Report, US —Anti-Dumping and Countervailing Duties (China),  569.
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% 1d. 1 570.
8 Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994, art.
9.2: “When an anti-dumping duty is imposed in respect of any product, such anti-dumping duty shall
be collected in the appropriate amounts in each case, on a non-discriminatory basis on imports of such
product from all sources found to be dumped and causing injury, except as to imports from those
sources from which price undertakings under the terms of this Agreement have been accepted. The
authorities shall name the supplier or suppliers of the product concerned. If, however, several
suppliers from the same country are involved, and it is impracticable to name all these suppliers, the
authorities may name the supplying country concerned. If several suppliers from more than one
country are involved, the authorities may name either all the suppliers involved, or, if this is
impracticable, all the supplying countries involved.”
8 Agreement on Implementation of Article V1 of the General Agreement on Tariffs and Trade 1994, art.
9.3: “The amount of the anti-dumping duty shall not exceed the margin of dumping as established
under Article 2.” Appellate Body Report, US —Anti-Dumping and Countervailing Duties (China), {
571.
8 Appellate Body Report, US —Anti-Dumping and Countervailing Duties (China), 1572.
8 Agreement on Interpretation and Application of Articles VI, XVI and X X111 of the General
Agreement on Tariffs and Trade, art. 15 : “1. In cases of alleged injury caused by imports from a
country described in NOTES AND SUPPLEMENTARY PROVISIONS to the General Agreement
(Annex |, Article VI, paragraph 1, point 2) the importing signatory may base its procedures and
measures either (a) on this Agreement, or, alternatively (b) on the Agreement on Implementation of
Article VI of the General Agreement on Tariffs and Trade. 2. It is understood that in both cases (a) and
22
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(b) above the calculation of the margin of dumping or of the amount of the estimated subsidy can be
made by comparison of the export price with (a) the price at which a like product of a country other
than the importing signatory or those mentioned above is sold, or (b) the constructed value33 of a like
product in a country other than the importing signatory or those mentioned above. 3. If neither prices
nor constructed value as established under (a) or (b) of paragraph 2 above provide an adequate basis for
determination of dumping or subsidization then the price in the importing signatory, if necessary duly
adjusted to reflect reasonable profits, may be used. 4. All calculations under the provisions of
paragraphs 2 and 3 above shall be based on prices or costs ruling at the same level of trade, normally at
the ex factory level, and in respect of operations made as nearly as possible at the same time. Due
allowance shall be made in each case, on its merits, for the difference in conditions and terms of sale or
in taxation and for the other differences affecting price comparability, so that the method of comparison
applied is appropriate and not unreasonable.”

% Appellate Body Report, US —Anti-Dumping and Countervailing Duties (China), 1 576.

°% panel Report, US —Anti-Dumping and Countervailing Duties (China),  14.119-120.

% Viienna Convention on the Law of Treaties, art. 31: “I. A treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the
light of its object and purpose. 2. The context for the purpose of the interpretation of a treaty shall
comprise, in addition to the text, including its preamble and annexes: (a) any agreement relating to the
treaty which was made between all the parties in connection with the conclusion of the treaty; (b) any
instrument which was made by one or more parties in connection with the conclusion of the treaty and
accepted by the other parties as an instrument related to the treaty. 3. There shall be taken into account,
together with the context: 12(a) any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions; (b) any subsequent practice in the
application of the treaty which establishes the agreement of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties. 4. A special
meaning shall be given to a term if it is established that the parties so intended.”

% Vienna Convention on the Law of Treaties, art. 32: “Recourse may be had to supplementary means
of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion,
in order to confirm the meaning resulting from the application of article 31, or to determine the
meaning when the interpretation according to article 31: (a) leaves the meaning ambiguous or obscure;
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or (b) leads to a result which is manifestly absurd or unreasonable.” Appellate Body Report, US —
Anti-Dumping and Countervailing Duties (China), 579.
% Appellate Body Report, US —Anti-Dumping and Countervailing Duties (China), 1 580.
% 1d. 1581
% panel Report, US —Anti-Dumping and Countervailing Duties (China), 1 14.122.
" Appellate Body Report, United States —Countervailing Duties on Certain Corrosion-Resistant
Carbon Steel Flat Products from Germany, WT/DS213/AB/R (Nov. 28, 2002).
% Appellate Body Report, United States —Final Countervailing Duty Determination with respect to
certain Softwood Lumber from Canada, WT/DS257/AB/R (Jan. 19, 2004).
% Appellate Body Report, US —Anti-Dumping and Countervailing Duties (China), 1 573.
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1% 1d. 1574
191 panel Report, European Communities —Anti-Dumping Measure on Farmed Salmon from Norway,
WT/DS337/R (Nov. 16, 2007).
192" Appellate Body Report, US —Anti-Dumping and Countervailing Duties (China), § 575.
19 4. 1 582.
1% 1d. 1 583.
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108 Id
199" Appellate Body Report, United States —Countervailing Measures Concerning Certain Products
from the European Communities, WT/DS212/AB/R (Dec. 9, 2002); Id. 1 601.
10 Appellate Body Report, US —Anti-Dumping and Countervailing Duties (China), ] 602.
111
Id. 1603.
"2 1d. 604.
"3 1d. 1 605-606.
"4 1d. 1 610.
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15 Understanding on Rules and Procedures Governing the Settlement of Disputes, art. 3.2: “The
dispute settlement system of the WTO is a central element in providing security and predictability to
the multilateral trading system. The Members recognize that it serves to preserve the rights and
obligations of Members under the covered agreements, and to clarify the existing provisions of those
agreements in accordance with customary rules of interpretation of public international law.
Recommendations and rulings of the DSB cannot add to or diminish the rights and obligations
provided in the covered agreements.”
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