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= Harmonization (Art. 3)
w [ [RIRAE

» The Three Sisters

» Equivalence (Art. 4)
» Risk Assessment (Art. 2 & 5)

» Notification and Transparency (Art. 7)




» SPSEAEmMZTE:
» Question:
»SPSIRIEEmMZE?
» SPSR1EE55{EBRmE T2
» SPS HUARNE
» RERIE
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S FH S 2 S RAt)5 18 (SPS Specific Trade

Concern)
» STC 354

» |mport restrictions in response to the Japanese nuclear power plant accident
» 27/06/2013
» China, Chinese Taipei, Hong Kong, Ching,

» STC 359

» Sirengthened import restrictions on food and feeds products with regard o
radionuclides

» 16/10/2013
» Korea, Republic of
» STC 387

» Chinese Taipei's strengthened import restrictions on food with regard to
radionuclides

» 26/03/2015

» Chinese Taipei
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» 2015.5.21 BKERE
» SENMAFZE=FE (Third-party consultation)
» 5

» (a) import bans on certain food products 45 E & m & [ Rl

» (b) additional testing and certification requirements regarding the presence of
certain radionuclides Z89MA1% §r 175 BF

» (c) a number of alleged omissions concerning fransparency obligations under
the SPS Agreement. ERR{EFEFE

® Afifs meefing on 28 September 2015, the DSB established a panel.

» Ching, the European Union, Guatemala, India, New Zealand, Norway,
Russia, Chinese Taipei and the United States reserved their third-party rights.




SPSH%E

» Art. 2.2

» Members shall ensure that any sanitary or phytosanitary measure is applied only
to the extent necessary to protect human, animal or plant life or health, is based
on scientific principles and is not maintained without sufficient scientific evidence,
except as provided for in paragraph 7 of Article 5.

» Arf. 2.2

» ZEEEET RIS ER B 1’%L‘,(1%*€EA*‘E ENVISEYIRV Edn Sk
BEZEEREREELE BEERIEEE  =EZTHONRIEBBEAIFEEISZIE
i RE AIRETIE VS R ELLE -




» Arf. 5.7

® |n cases where relevant scientific evidence is insufficient, a Member may provisionally

adopt sanitary or phytosanitary measures on the basis of available pertinent
information, including that from the relevant international organizations as well as from
sanitary or phytosanitary measures applied by other Members.

In such circumstances, Members shall seek to obtain the additional information
necessary for a more objective assessment of risk and review the sanitary or
phytosanitary measure accordingly within a reasonable period of time.

MAERA R B RBIRA TS \Hj - BEOKIRAERRERN - S EEERAES KE M= SRRk
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®» Requirement

» T ERRE T s fiEfiait 28t - BEUREALR - B
VESEYNEmaZEZFERZERIR - HEERRERE .

HETTWRER BRI AE#TZET - BEREAKRETIEZ
ARREZ ANEULPR -

» FC — Approval and Marketing of Biotech Products

®» () the requirement that SPS measures be applied only to the
extent necessary to protect human, animal or plant life or health;

= (ii) the requirement that SPS measures be based on scientific
principles; and

®» (i) the requirement that SPS measures not be maintained
without sufficient scientific evidence.”




“sufficient scienftific evidence”™

» FC — Hormones

®» O Member's precautionary approach is one element that a panel should
bear in mind when appraising the scientfific basis underlying their SPS
measures

» FC — Hormones

» the balance between promotion of international frade and protection of
human life and health within the Agreement




» Sufficient

» ‘Sufficiency’ requires the existence of a sufficient or adequate relationship
between two elements, in casu, between the SPS measure and the scientific
evidence”. Japan — Agricultural Products |l

» for scientific evidence to support a measure sufficiently it must also demonstrate
the existence of the risk which the measure is supposed to address. Japan —
Apples (Article 21.5 — US)

» The Appellate Body in Japan — Agricultural Products |l stated that “[t]he context
of the word ‘sufficient’ or, more generally, the phrase ‘maintained without
sufficient scientific evidence’ in Article 2.2, includes Article 5.1 as well as Articles
3.3 and 5.7 of the SPS Agreement”



» “Scientific evidence”
®» Japan — Apples

» the evidence to be considered should be evidence gathered through scientific
methods, excluding by the same token information not acquired through @
scientific method. We further note that scientific evidence may include evidence
that a particular risk may occur ... as well as evidence that a particular
requirement may reduce or eliminate that risk




» A rational and objective relationship between the SPS measure and the
scientific evidence

Japan — Agricultural Products Il (AB)

there be a rational or objective relationship between the SPS measure and the
scientific evidence

a case-by-case basis

characteristics of the measure at issue and the quality and quantity of the
scientific evidence.



SPS 5.7 &gttt

» Whether Article 5.7 operates as a qualified exemption or an autonomous
righte

» Japan — Agricultural Products Il (AB)
» Arficle 5.7 as a “qualified exemption” 5.7%2.28496515MEE
» EC — Approval and Marketing of Biotech Products (Panel)

» Article 5.7 establishes an autonomous right (3BI7HI#EF])of the
Importing Member

» Arficle 5.7 does not establish an absolute or unquadlified right. {5 [R

il

» |n US/Canada — Continued Suspension, the Appellate Body
clarified the purpose of Article 5.7. The Appellate Body held that this
provision intervenes in cases

» where a Member would revise its SPS measure in light of
scientific progress |

» but where relevant scientific evidence does not allow
performance of an adequate risk assessment:



= 5.1 % 5.7 9EE& (EC—BioTech)

» NRAFESPSEMSES.7EHN

» HISPS 5. 11IQSPSTaEmﬁEA}—LIKZEME(bosed on risk assessment) WZE KA @R 2 F 15
» /A

» 5.7 isnot a carve-out of 2.2/5/1 (not exemption)

» But mutually exclusive operation (1HE8EkRE )




» Burden of proof
» FC-Biotech
» 5.7 as aright not an exception

»the complaining party bears the burden of proving
inconsistency of a challenged SPS measure with Arficle 5.7
first

» {0 demonstrate that the challenged measure is inconsistent
with at least one of the four requirements set forth in Arficle
5.7.

®» only if an inconsistency with Article 5.7 was established could
a claimant sustain an allegation of a violation of Arficle 5.1

» RE: HABIZER G AT IBEESPSIEE A S5, 721G 2—B1E




» Scope(ZE)
» FC-Biotech (Panel)

» 3% FB &4 (condition): where relevant scientific evidence is
insufficient

» o] D R INE 5 M a1t

» Article 5.7 is applicable whenever the relevant condition is met,
that is to say, in every case where relevant scientific evidence is
insufficient

» |n US/Canada — Continued Suspension,

» the Appellate Body held that Article 5.7 is concerned with situations
where deficiencies in the body of scientific evidence do not allow @
WTO Member to arrive at a sufficiently objective conclusion in
relation to risk.
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» Art. 5.7 Four cumulative requirements (EZH49BKS)

» E—E BIFRITHEE RS IS R IR &
a Member may provisionally adopt an SPS measure if this measure

» imposed in respect of a situation where ‘relevant scientfific
information is insufficient”; BRI BB IEAR T 5

» gdopted ‘on the basis of available pertinent information’ . #kIR 5 HEEd
Bl
» F_E EEEMERERITERYERGRERENETRS

a provisional measure may not be maintained unless the Member which
adopted the measure

» ‘seek][s] to obtain the additional information necessary for a more
objective assessment of risk’; BERIZINSEZMNE ZEMNUIETEERE
el

» ‘review([s] the ... measure accordingly within a reasonable period of
time' £RERKBIAZTE
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= where relevant scientific evidence is insufficient
» Japan — Apples (AB)

» ‘“relevant scientific evidence” will be “insufficient” within the meaning of Article
5.7 if the body of available scientific evidence does not allow, in quantitative or
qualitative terms, the performance of an adequate assessment of risks as
required under Arficle 5.1 and as defined in Annex A to the SPS Agreement

BHESITAE

» the application of Arficle 5.7 is triggered not by the existence of scientific
uncertainty, but rather by the insufficiency of scientific evidence and these two
concepts — “insufficiency of scientific evidence” and “scientific uncertainty” —
are not interchangeable (M&ZES)

w i F 2R B RS o] DUMUE R E e 2T 1 (adequate risk
assessment)




» Existence of an international standard does not prove sufficiency of
evidence for purposes of Article 5.7 of the SPS Agreement

» US/Canada — Continued Suspension

» fthe existence of an international standard does not prove sufficiency of the
scientific evidence supporting provisional SPS measures, especially when a
Member has chosen a higher level of protection

» while it is reasonable for a WTO Member challenging the inconsistency with
Article 5.7 of provisional measure to put forward an international standard as
evidence that the scientific evidence is not insufficient to perform a risk, this
evidence is not dispositive and may be rebutted by the Member taking the
provisional SPS measure
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» The ‘insufficiency’ requirement in Article 5.7 does not imply that new
scientific evidence must entirely displace the scientific evidence upon
which an international standard relies. It suffices that new scientific
developments call into question whether the body of scientific
evidence still permits of a sufficiently objective assessment of risk.”

= [SERA:

» \whether there was insufficient relevant scientific evidence must be
assessed by reference to the time the measure was adopted (EC-
Biotech)

» R
» IR1TCODEX 5 H {th 4H 8 B 5 4H 45 152 2
» RIEAEEHENEEBEAT S ZER




24" KIRAAESE:

» qadopted on the basis of available pertinent information

» US/Canada — Continued Suspension

» Such information may include information from ‘the relevant
international organizations’ or deriving from SPS measures
applied by other WTO Members

THEA B R A A E S ek HL it = B Bl fa b

» where there is some evidentiary basis indicating the possible
existence of arisk, but not enough to permit the performance of
a risk assessment

2 b2 77 7 o] gEtE (B A & LUt & B 5 1k

» QO rafional and objective relationship between the information
concerning a certain risk and a Member’s provisional SPS
measure

» TGt Eh S EREEAEN B AT SR REFREEEZR




21 — ZKEIMYEER (SHALL)

seek ’ro ob’rom the additional information necessary for a more objective
assessment of risk

» Japan — Agricultural Products

» Additional information to be sought must be “germane” to conducting
a more objective risk assessment

» VS EMFEIBLIETEEHE TS
» JS/Canada — Continued Suspension

» s of the adoption of the provisional measure, a WTO Member must
make best efforts to remedy the insufficiencies in the relevant scientific
evidence with additional scientific research or by gathering information
from relevant international organizations or other sources. Otherwise, the
provisional nature of measures taken pursuant to Article 5.7 would lose
meaning.”

» ‘A Member is required under Article 5.7 to seek to obtain additional
information but is not expected to guarantee specific results. Nor is it
expected to predict the actual results of its efforts to collect additional
information at the tfime when it adopts the SPS measure. Finally, the
Member taking the provisional SPS measure must review it within a
reasonable period of time.”
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» review the SPS measure accordingly within a reasonable period of
time

®» Temporary or provisional nature of the measure
» Japan — Agricultural Products |l

»the “reasonable period of fime"” had to be established on a
case-by-case basis

» 7K22: 2011-2015? Reasonable period of Time?
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